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% 

Title 3— 

Proclamation 5060 of May 11. 1983 

The President 

National Amateur Baseball Month, 1983 


By The President of the United States of America 

A Proclamation 

The game of baseball originated in the United States of America approximate¬ 
ly 150 years ago and quickly became a fixture of community life. Today 
baseball diamonds dot parks, playgrounds, and schoolyards across the land, 
and virtually every village, town, and neighborhood has its own team, or 
teams. No summer would be complete without its schedule of games and 
championship playoffs. 

Baseball is affectionately known as the "national pastime" because of its 
popularity as both a participant and spectator sport. Some 19 million children, 
youths, and adults play amateur baseball in the United States, and many 
millions more attend amateur contests as spectators each year. This vast 
program is made possible by generous contributions of time, effort, and 
financial support by millions of individuals representing business, fraternal, 
civic, religious and service organizations. 

Baseball has achieved its greatest popularity and highest level of perfection in 
the United States, but it is rapidly gaining acceptance elsewhere. In Europe, 
and in Japan and other Far Eastern countries, there is growing recognition of 
baseball's great entertainment value and its effectiveness as a means of 
instilling those qualities of teamwork and fair play that are essential to good 
citizenship. This recognition is reflected in the fact that baseball will be a part 
of the 1984 Olympic Games in Los Angeles. 

Because amateur baseball plays such an important role in our lives, and 
because millions of Americans are involved in the game as players, fans, and 
supporters, it is fitting that we should celebrate this uniquely American 
activity. 

In recognition of the wholesome recreation, good sportsmanship, competitive¬ 
ness. and teamwork so necessary in developing good citizenship which the 
game of baseball affords, the Congress of the United States, by House Joint 
Resolution 175 (P.L 98-18), has designated the month of May 1983 as "Nation¬ 
al Amateur Baseball Month" and has authorized and requested the President 
to issue a proclamation in observance of that month. 

NOW, THEREFORE, I, RONALD REAGAN. President of the United States of 
America, do hereby proclaim the month of May 1983 as National Amateur 
Baseball Month, and I call upon the people of the United States to observe 
such month with appropriate programs, ceremonies, and activities, so as to 
testify to the great and significant value of amateur baseball to the American 
way of life. 
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IKK Doc. 63-13116 
Filed 5-1211 06 «mj 
Bitting code 319S-01-M 


IN WITNESS WHEREOF. I have hereunto set my hand this 11th day of May. 
in the year of our Lord nineteen hundred and eighty-three, and of the 
Independence of the United States of America the two hundred and seventh. 



cn 


a 




Editorial Not©: For th© President's remarks of May 11. 1983, on signing Proclamation 5060. see the 
Weekly Compilation of Presidential Doru/rumts (vol. 19. no. 19). 
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Presidential Documents 


Executive Order 12420 of May 11. 1983 

Incentive Pay for Hazardous Duty 


By the authority vested in me as President of the United States of America by 
Public Law 97-60 and Section 301(a) of Title 37 of the United States Code, and 
in order to define the scope of two additional categories of hazardous duty, it 
is hereby ordered as follows: 

Section 1. Executive Order No. 11157 of June 22. 1964, as amended, is further 
amended by adding the following new subsections to Section 109 of Part I: 

“(h) The term "duty involving frequent and regular exposure to highly toxic 
pesticides" shall be construed to mean duty performed by members who, 
while under competent orders assigning such members to the entomology, pest 
control, pest management, or preventive medicine functions of a uniformed 
service for a period of 30 consecutive days or more, are required to perform in 
any calendar month a fumigation task utilizing (1) phosphine, sulfuryl fluoride, 
hydrogen cyanide, methyl bromide, or (2) a fumigant of comparable high acute 
toxicity and hazard potential. 

"(i) The term “duty involving laboratory work that utilizes live dangerous 
viruses or bacteria" shall be construed to mean primary duty performed by 
members who work with micro-organisms (1) that cause disease (A) with a 
high potential for mortality, and (B) for which effective therapeutic procedures 
are not available, and (2) for which no effective prophylactic immunization 
exists, while such members are assigned by competent orders for a period of 
30 consecutive days or more to participate in or conduct applied or basic 
research that is characterized by a changing variety of techniques, procedures, 
equipment, and experiments.". 

Sec. 2. This Order shall be effective as of October 1.1981. 


ft 




Q 




IKK Doc 63-13117 
KlUd 5-12-63; 11:07 «m| 
Hilling ccwli? 1196-01-M 


THE WHITE HOUSE, 
May 11. 1983. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Pnces of now books are listed in the 
first FEDERAL REGISTER issue of each 

month. 


DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Part 226 

Child Care Food Program; Elimination 
of Cost as Factor for Reimbursement 
to Chlid Care Centers 

agency: Food and Nutrition Service. 

USDA. 

action: Final rule. 

summary: Public law 97-35, the 
Omnibus Budget Reconciliation Act of 
1981, enacted August 13.1981, altered 
the Child Care Food Program (CCFP) 
and mode several substantive changes. 
One major change was to eliminate the 
Federal requirement that reimbursement 
to institutions be limited to the cost of 
producing the meals served. This final 
rule will delete the following provisions 
of the May 11,1982 (47 FR 20144). 
proposal: (1) Definition of net cash 
resources; (2) requirement to implement 
operating balances (net cash resources) 
into the CCFP; (3) requirement for State 
agencies (SA’s) to establish and 
maintain an addition financial 
management system; (4) SA's 
responsibility to monitor and review the 
net cash resources of participating 
institutions; and (5) institutions* 
requirement to collect and maintain 
documentation of their net cash 
resources. 

EFFECTIVE DATE: June 13.1983. 
AD0RES8E8: The Final Impact Statement 
describing the options considered in 
developing this final rule and the impact 
of implementing each option is available 
on request from Ms. Beverly Walstrom, 
Child Care and Summer Programs 
Division, Food and Nutrition Service, 

U.S. Department of Agriculture. Room 

Center Drive. Alexandria. 
Virginia 22302. or by telephone at (703) 
756-3800.a 


Copies of all written comments on the 
proposed rule are available for review 
during normal business hours at the 
same address. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Beverly Walstrom, Chief, Policy and 
Program Development Branch, at the 
above address or by telephone at (703) 
756-3888. 

SUPPLEMENTARY INFORMATION: 

Classification 

This final rulemaking has been 
reviewed in accordance with Executive 
Order 12291 and has not been classified 
as major because it will not have an 
annual effect on the economy of $100 
million, will not cause a major increase 
in costs or prices, and will not have a 
significant economic impact on 
competition, employment, investment, 
productivity, innovation or on the ability 
of U.S. enterprises to compete. This rule 
has also been reviewed with regard to 
the requirements of Pub. L 96-354. 
Robert E. Leard. Administrator of the 
Food and Nutrition Service, has certified 
that this final rule does not have 
significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act; In 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting or recordkeeping 
provisions that are included in this final 
rule will be submitted for approval to 
the Office of Management and Budget 
(OMB). They are not effective until OMB 
approval has been obtained. 

Background 

On May 11.1982, the Department 
published a proposed rule in the Federal 
Register (47 FR 20144) to eliminate the 
Federal requirement that costs be 
considered as a factor in reimbursement 
to child care centers. The proposal was 
designed to implement Section 819(k) of 
Pub. L 97-35, which eliminated the 
requirement that reimbursement to 
institutions be limited to the cost of 
producing the meals served in child care 
centers. However. State agencies could 
still elect to reimburse these institutions 
according to the lesser of costs or meals 
times rates. The method chosen by the 
State agency was to be applied to all 
institutions participating in the CCFP in 
that State. 

To comply with the mandate of the 
law. the Department removed the 
references to costs as a limiting factor 


on payments in the proposed rule. The 
proposal also included definitions of net 
cash resources and nonprofit food 
service. The new definitions required 
participating institutions to maintain 
revenue and expenditure records to 
substantiate the nonprofit status of their 
food service. The proposal further 
required the State agencies to be 
responsible for reviewing and 
monitoring the institution's nonprofit 
food service and net cash resources to 
ensure that the resources do not exceed 
three months' normal operating cost. In 
addition. State agencies would have 
been required to establish and maintain 
financial management systems 
conforming to the standards enumerated 
in the Department regulations (7 CFR 
Part 3015, Subpart H), which remain In 
effect. Moreover, the Department 
eliminated the Federal requirement that 
centers report their operating costs on 
the monthly claim for reimbursement. 

Effective January 1.1982. States were 
able to determine which of the two 
methods of reimbursement they would 
apply to centers, either (1) Meals by 
type times the appropriate rate of 
reimbursement or costs, whichever is 
lessen or (2) meals by type times the 
appropriate rate of reimbursement. The 
Department has found in the past that 
centers have generally received 
maximum reimbursement rates for 
meals served This optional requirement 
to report costs included in the proposal 
would not have posed an 
implementation problem. In response to 
the May 11 proposal, the Department 
received 35 comments from State 
agencies. FNS Regional Offices, 
sponsors, advocacy groups, and 
government agencies. All comments 
were analyzed, summarized, and 
catalogued according to the regulatory 
section to which they referred so that 
the comments could be systematically 
analyzed and considered during the 
development of the final rule. 

An overwhelming majority of the 
commenters expressed their concerns 
with the inclusion of the National School 
Lunch Program (NSLP) definitions of 
operating balances (net cash resources) 
and nonprofit food service in the CCFP 
regulations. It was noted by the 
commenters that these terms were not 
relevant to the CCFP and that adopting 
them would pose a tremendous hardship 
on the CCFP institutions and 
administering agencies. 











21528 


Federal Register / Vol. 48. No. 94 / Friday, May 13. 1983 / 
-------- -- - - - A -- ■ - - 


In addition, the majority of 
commenters agreed thot these additional 
requirements involving operating 
balances and nonprofit food service 
would: (1) Definitely increase the 
administrative burden on the 
institutions to mainlain records of net 
cash resources to justify nonprofit 
status: (2) require institutions to keep 
separate bank accounts for the food 
service operations; and (3) require 
institutions to monitor their net cash 
resources, ensuring that the three 
months' normal operating balance is not 
exceed. 

More than half of the commenters 
recommended that all references related 
to the requirements to monitor and 
review for net cash resources be deleted 
in the final rule. The administrative 
burden to monitor and review the 
institutions' resources for excessive 
balances, along with yet another 
recordkeeping process, would also 
incease State agency staff time. 
Furthermore, the requirement to monitor 
und review the resources of an 
institution would require a more in- 
depth knowledge and understanding of 
cash balances and general accounting 
procedures. Such expertise is greater 
than what is currently required of a • 
Program reviewer. 

Tlie Department received a number of 
comments that the provision in the 
proposed rule regarding net cash 
resources was in direct opposition to the 
intent of Congress, which was to 9imply 
rembve cost as a limitation on 
reimbursement. The commenters also 
expressed concern that the proposed 
provision regarding net cash resources 
(operating balances) would increase the 
paperwork burden on both the 
institution and the State agency rather 
than decrease it which is not the intent 
of the Paperwork Reduction Act of 1980. 
Moreover, many commenters believed 
that the proposed Program regulations 
on net cash resources appeared more 
complicated and complex than the 
existing CCFP regulations. Besides the 
proposed regulation being cumbersome, 
many commenters felt the rule was not 
cost effective. 

Statutory and Other Program Changes 

Although the proposed rule presented 
the discussion on the amendments by 
regulatory sections, the comments 
received were more primarily on the one 
area of defining net cash resources 
(operating balances) and the burdens 
this provision would place on 
administering agencies and participating 
institutions. 

1. Definition: The Department 
received 20 comments concerning the 
various references throughout the 


proposed rule on net cash resources and 
nonprofit food services. Many 
commenters expressed opposition to the 
definition of net cash resources, 
specifically concerning advances. In 
general, they wanted to know what was 
to be considered available monies when 
establishing the level of net cash 
resources. The commenters indicated 
that advances are loans to the 
participating institutions. These 
advances could possibly cause the 
institutions to exceed the three months* 
operating balance required in the 
proposed rule. 

Some commenters were also 
concerned that the operating balance 
would be affected by start-up monies. 
The Department wishes to point out that 
in the proposed definition of net cash 
resources, start*up monies were 
inadvertently included. While these 
monies can be considered as part of 
funds an institution can receive, only 
sponsoring organizations of day care 
homes receive such funds. Therefore, 
such comments were not valid as this 
rule will not affect those institutions 
which are sponsoring organizations of 
day care homes. Such institutions are 
the only ones eligible to receive start-up 
monies under the CCFP. The 
Department regrets any confusion that 
this definition may have caused. 

2. State agency requirements. The 
Department received 28 comments 
discussing the potential problems with 
the States reviewing and monitoring the 
institutions' net cash resources. The 
proposed requirement was to ensure 
that the institutions* resources did not 
exceed the three months’ normal 
operating balance limit, and. if such 
resources exceeded this limitation, 
corrective action might be deemed 
necessary by the SA’s. 

First many commenters felt that 
Program reviewers do not have the 
expertise to determine if the net cash 
resources of participating institutions 
exceed a three months' normal operating 
balance. To evaluate and compare 
whether an institution has funds in 
excess of this limitation, the SA'a would 
be forced to spend additional time 
determining whether there are excessive 
funds. This extra time would place a 
burden on States, in addition to their 
already limited resources and staff. 
Furthermore, it was suggested that this 
procedure should be performed by 
accountants or auditors, who are trained 
to make such an assessment. 

Second, several commenters indicated 
that this requirement would increase 
their review burden. One commenter 
noted that the increase in burden would 
roughly triple the necessary man hours 
for the SA’s to complete a review. 
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increase training requirements, and 
require the development of additional 
materials for the institutions. Thus, the 
proposal would have a significant 
staffing impact with only minimal 
Program benefit. Furthermore, according 
to the commenters, the expenditures by 
both the SA's and the institutions in 
auditing and monitoring would be 
excessive nationwide when compared to 
the savings that would be garnered. 

In addition to the review and 
monitoring requirement, the SA's would 
be reponsible for establishing and 
maintaining a financial management 
system which would incorporate net 
cash resources. Several of the 
commenters stated that this requirement 
would necessitate an increase in 
paperwork and recordkeeping which 
could not be justified by either cost 
effectiveness or benefit to the Program. 
Very few commenters indicated that 
they agreed with the level of flexibility 
given the SA's in determining when and 
how to monitor and review the net cash 
resources. Some commenters further 
suggested that the proposal was actually 
lacking in flexibility and wanted further 
clarification of their responsibility in 
this area. Many of the commenters 
indicated that the proposal on net cash 
resources appeared to be in direct 
opposition to the intent of Congress, 
which was to simply remove cost as a 
limitation on reimbursement. They also 
believed that the proposed requirements 
necessary to fulfill the provisions on net 
cash resources were not in compliance 
with the Paperwork Reduction Act of 
1980. 

Several commenters have pointed out 
that, although numerous references are 
made in the proposed preamble to allow 
the States the option to choose the type 
of reimbursement for their individual 
State, the actual provision was not in 
the proposed rule. This provision was 
inadvertently omitted from Ihe proposed 
rule and has been inserted in this final 
rule. 

3. Institution requirements. In addition 
to the concerns of the commenters 
regarding State agency requirements, 
the commenters were also concerned 
about the problems institutions would 
face in maintaining and documenting net 
cash resources. 

The majority of the commenters 
agreed that the approach the proposed 
rule implements would significantly 
increase the institutions staff time and 
resources. At present most institutions 
maintaining a general account from 
which all bills are paid, and they do not 
keep a separate bank account 
specifically earmarked for the CCFP 
food service. The proposed provision 
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would indicate that a separate bank 
account would be necessary basically to 
assure the nonprofitability of the food 
service. The commenters pointed out 
that since most CCFP institutions 
purchase basic food staples somewhat 
irregularly, costs can vary greatly from 
one month to another. Further, since 
Food Service Equipment Assistance 
Funds have been eliminated from the 
Program, in those few instances where 
funds are accumulated, the institutions 
may use such funds to replace broken or 
inadequate pieces of small equipment. If 
their ability to accumulate funds is so 
severely curtailed, they will be unable to 
take advantage of wholesale food and 
equipment purchase opportunities. 

Furthermore, according to the 
commenters, monitoring net cash 
resources in the CCFP would be a 
financial strain on the institution, since 
current food service reimbursements 
have been decreased. Generally, 
participating institutions use funds from 
other sources to cover those food costs 
not reimbursed by the CCFP. At present, 
institutions do not need to account for 
such non-Program funds under the 
CCFP. The institutions would have been 
forced to establish another 
recordkeeping system to identify all 
revenue and expenditures, which would 
create an increase in staff workloads 
and be extremely confusing for most 
institution staff. 

Many sponsors indicated that their 
costs far exceeded the maximum 
reimbursement allowed for preparing a 
reimbursable meal. Considerable time 
and administrative money would be 
spent in monitoring. In most cases, the 
cost for implementing this additional 
requirement would not only take away 
from the quality of the meal, but also 
would result in the institution requiring 
and the administering agency providing 
additional technical assistance. 

In response to the concerns mentioned 
above, the Department has either 
deleted or revised those proposed 
provisions that require the institutions to 
collect, maintain, and document their 
net cash resources. The provisions 
which have been changed are discussed 
below. 

(a) Definition of net cash resources. 
The Department has considered the 
comments submitted in response to the 
proposed definitions and has decided to 
delete the definition of net cash 
resources in $ 228.2. However, the 
definition of nonprofit food service has 
been retained. The Department believes 
that the institution must also ensure that 
all Program reimbursement funds are 
used solely for the conduct of the food 
service operation, or to improve the food 


service, principally for the benefit of the 
enrolled children. 

(b) State agency administrative 
responsibilities . In the proposed rule, 
section 226.6(k) required State agencies, 
as part of their Program review of 
financial management standards, to also 
review the net cash resources of the 
institution. Since the Department is 
deleting the proposed definition of net 
cash resources, the proposed provision 
in this section no longer is applicable. 
Therefore, this section has been retained 
as stated in the final CCFP regulations 
published on August 20,1982 (47 FR 
38524). 

(c) State agency responsibilities for 
financial management. The Department 
proposed to require the State agencies to 
be responsible for monitoring the net 
cash resources and the nonprofit status 
of the food service program of 
participating institutions. In the event 
such resources were in excess of the 
three months' normal operating cost, the 
State agencies would be required to take 
corrective actions. 

Section 226.7(b) is not being revised 
as proposed but is being retained as 
stated in the final CCFP regulation 
August 20.1982 (47 FR 38524) which 
requires the State agencies to adhere to 
the Uniform Federal Assistance 
Regulations. 7 CFR Part 3015. The 
Department has also included an 
additional sentence requiring the SA's to 
review the institutions' documentation 
to ensure that all Program 
reimbursement funds are used solely for 
the conduct of the food service, or to 
improve the food service, principally for 
the benefit of the enrolled children. 

(d) State agency adjustment of claims . 
The Department proposed to eliminate 
section 228.9(c). The purpose of this 
section has been to allow State agencies 
to reassign payment rates for lunches 
and suppers claimed on an institution's 
final claim for the fiscal year. With the 
elimination of the Federal requirement 
that reimbursement include a 
comparison of costs to rates, it was felt 
that this purpose was no longer served. 
Deleting this provision did not allow 
States flexibility to adjust final claims 
under either reimbursement option. 

Also, it was determined that including 
an explanation of each reimbursement 
option would be helpful to States and 
institutions. Therefore, in $ 226.9, a new 
paragraph (c) has been added which 
provides this explanation, and the old 
paragraph (c) has been revised and 
redesignated as paragraph (d). These 
changes should clarify each method of 
reimbursement and the adjustment of 
final claims under both reimbursement 
options. 


(e) Institution provision . In the 
proposed rule, } 228.15(e) was amended 
to require the institutions, as part of 
their established recordkeeping 
procedures, to maintain documentation 
of their net cash resources to ensure that 
the level of resources does not exceed 
three months' normal operating cost for 
the nonprofit food service. However, 
this section has been revised to simply 
require the institutions, as part of their 
established recordkeeping procedures, 
to maintain documentation of their 
nonprofit food service to ensure that all 
Program reimbursement funds are used: 
(1) Solely for the conduct of the food 
service operation: or (2) to improve such 
food service operations, principally for 
the benefit of the enrolled children. 

(f) Sponsoring organization 
provisions. The proposed rule amended 
§ 226.16(h) by eliminating the references 
to Program costs as a limiting factor in 
reimbursing child care centers. While 
this provision is being retained, the 
Department has revised it in the final 
rule to allow for States to choose the 
optional method of reimbursement. 

In addition, participating institutions 
will still be required to maintain records 
of Program reimbursement and 
expenditures for the food service 
operation for review and audit purposes, 
regardless of the manner in which the 
State agency elects to reimburse 
according to costs from requiring that 
related Program costs be entered on the 
claim for reimbursement. This 
information may be necessary to the 
States as a means of targeting technical 
assistance needs, planning audit 
activity, and monitoring the Programs' 
nonprofit status. Therefore, although the 
Department is revising the rule to 
eliminate some of the accountability 
procedures, it is not expected that this 
change will encourage waste or abuse of 
Program funds. 

List of Subjects in 7 CFR Part 226 

Child care centers. State agencies and 
Institutions. 

PART 226—{AMENDED] 

Accordingly, the Department is 
amending 7 CFR Part 226 as follows: 

1. Section 226.2 is amended by adding 
the definition of "nonprofit food service" 
in alphabetical order, to read as follows: 

§ 226.2 Definitions. 

• • • • • 

"Nonprofit Food Service" means all 
food service operations conducted by 
the institution principally for the benefit 
of enrolled children, from which all of 
the Program reimbursement funds are 
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used solely for the operation or 
improvement of such food service. 

• • • • • 

2. Section 226.7. paragraph (b) is 
amended by adding a new sentence at 
the end to read as follows: 

§226.7 |Amended) 

• • • • • 

(b) * * * State agencies or FNSRO’s. 
where applicable, shall also have a 
system in place for monitoring and 
reviewing the institutions' 
documentation of their nonprofit status 
to ensure that all Program 
reimbursement funds are used: (1) solely 
for ihe conduct of the food service 
operation; or (2) to improve such food 
service operations, principally for the 
benefit of the enrolled children. 

• • • • • 

2. Section 226.9. paragraph (c) is 
redesignated paragraph (d) and revised 
and a new paragraph (c) is added to 
read as follows: 

§ 226.9 Assignment to rates of 
reimbursement for centers. 

• • • • • 

(c) States have two methods of 
reimbursing institutions. The method 
chosen by the State agency must be 
applied to all institutions participating in 
the CCFP in that State. These methods 
are: 

(1) Meals times rates payment, which 
involves reimbursing an institution for 
meals served at the assigned rate for 
each meal. This method entails no 
comparison to the costs incurred by the 
institution for the meal service; and. 

(2) Meals times rates or actual costs, 
whichever is the lesser, which involves 
reimbursing an institution for meals 
served at the assigned rate for each 
meal or at the level of the costs actually 
incurred by the institution for the meal 
service. This method does entail a 
comparison of the costs incurred to the 
meal rates, with the costs being a 
limiting factor on the level of 
reimbursement an institution may 
receive. 

(d) In those States where the State 
agency has chosen the option to 
implement a meals times rates payment 
system State-wide, the State agency 
may elect to pay an institution's final 
claim for reimbursement for the fiscal 
year at higher reassigned rates of 
reimbursement for lunches and suppers; 
however, the reassigned rates may not 
exceed the applicable maximum rates of 
reimbursement established under 

§ 210.11(b) of the National School Lunch 
Program regulations. In those States 
which use the method of comparing 
meals times rates or actual costs, 
whichever is lesser, the total payments 


made to an institution shall not exceed 
the total net costs incurred for the fiscal 
year. 

4. The first sentence of { 226.11(d) is 
revised to read as follows: 

§ 226.11 Program payments for child care 
centers and outside-school-hours care 
centers. 

• • • • • 

(d) if the State agency elects to 
reimburse its institutions according to 
the lesser of rates or actual costs, total 
Program payments to an institution 
during any fiscal year including any 
cash payments in lieu'of commodities, 
shall not exceed allowable Program 
operating and administrative costs, less 
income to the Program. * * * 

5. Section 226.15 is amended by 
removing the period at the end of 
paragraph (e)(10) adding a semi-colon 
and adding a new paragraph (e)fll). to 
read as follows: 

§ 226.15 Institution provisions. 

(e) Recordkeeping.* * * 

(11) Maintain documentation of 
nonprofit food service to ensure that all 
Program reimbursement funds are used: 
(i) Solely for the conduct of the food 
service operation; or (Li) to improve such 
food service operations, principally for 
the benefit of the enrolled children. 

• • • • • 

6. Section 226.16. paragraph (h) is 
amended by removing the period at the 
end of the paragraph, adding a semi¬ 
colon. and inserting a new phrase to 
read as follows: 

§ 226.16 Sponsoring organization 
provisions. 

• • • • • 

(h) * * • ; except in those States 
where the State agency has chosen the 
option to implement a meals times rates 
payment system. In those States which 
implement this optional method of 
reimbursement, such disbursements may 
not exceed the rates times the number of 
meals documented at each facility 
during any fiscal year. 

• • • • * 

(Secs. 610.619 and 620. Pub. L 97-35. the 
Omnibus Budget Reconciliation Act of 1961; 
Sec. 2. Pub. L 95-627. Stat. 3603 (42 U.S.C 
1766): Sec. 10. Pub. L 69-642. 80 Stat. H89 (42 
U.S.C 1979)) 

Dated: May 6.1963. 

Robert K. Lnord. 

Administrator, Food and Nutrition Service. 

in* Doc. tt-L9U0 F«inJ ft-lJ-K* »4& «m| 
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Agricultural Marketing Service 

7 CFR Part 910 

(Lemon Regulation 411) 

Lemons Grown In California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summary: This regulation establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market 
during the period May 15-21,1963. Such 
action is needed to provide for orderly 
marketing of fresh lemons for the period 
due to the marketing situation 
confronting the lemon industry. 
EFFECTIVE DATE; May 15. 1983. 

FOR FURTHER INFORMATION CONTACT. 
William ). Doyle. Chief, Fruit Branch. 
F&V. AMS, USDA. Washington. D.C 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291. and has been 
designated a "non-major" rule. William 

T. Manley. Deputy Administrator. 
Agricultural Marketing Service, has 
certified that this action will nut have a 
significant economic impact on a 
substantial number of small entities. 
This action is designed to promote 
orderly marketing of the Californin- 
Arizonn lemon crop for the benefit of 
producers, and will not substantially 
affect costs for the directly regulated 
handlers. 

This final rule is issued under 
Marketing Order No. 910. as amended |7 
CFR Part 910; 47 FR 50196). regulating 
the handling of lemons grown in 
California and Arizona. The order is 
effective under the Agricultural 
Agreement Act of 1937, as umended (7 

U. S.C. 001-674). The action is based 
upon recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information, it is hereby found that this 
action will tend to effectuate the 
declared policy of the Act. 

This action is consistent with the 
marketing policy for 1962-63. The 
marketing policy was recommended by 
the committee following discussion at a 
public meeting on July 6.1982. The 
committee met again publicly on May 
10.1983. at Los Angeles. California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
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reports the demand for lemons 
continues active. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C 553). because of insufficient 
time between the date when information 
ticcame available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

List of Subjects in 7 CFR Part 910 

Marketing agreements and orders. 
California. Arizona. Lemons. 

PART 910—| AMENDED! 

Section 910.711 is added as follows: 

$ 910.711 Lemon Regulation 411. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period May 15,1983. 
through May 21.1983, is established at 
300,000 cartons. 

(Secs. 1-19. 48 Slat. 31, at amended; 7 tJ.S C. 
001-074) 

I). S Kurytafrki. 

Deputy Director, Fruit and Vegetable 
Division., Agricultural Marketing Service 
t* Dot CSUm filed S«t£-i3 II 
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7 CFR Part 918 

! Peacti Regulation 2, Arndt. 11 

Fresh Peaches Grown In Georgia; 
Amendment of Quality and Size 
Requirements 

agency: Agricultural Marketing Service. 

USDA. 

action; Amendment of Final rule. 

summary: This amendment relaxes 
quality regulations for shipments of 
Georgia peaches to nonadjacent markets 
for the period May 9 through August 31. 
1983 by suspending minimum grade 
requirements, which are essentially that 
such peaches grade at least 85 percent 
U.S. No. 1. The amendment continues 
the minimum size requirement of 1H 
inches in diameter and requires that the 
peaches lie mature. The amendment 


removes all such requirements with 
respect to shipments to adjacent 
markets. Such action recognizes the 
composition of the crop and current and 
prospective marketing conditions. 
EFFECTIVE DATE: May 9. 1983. 

FOR FURTHER INFORMATION CONTACT: 

William J. Doyle. Chief. Fruit Branch. 
F&V. AMS USDA. Washington, D C 
20250, telephone 202-447-5975. 
supplementary information: This 
Final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive order 12291 and has been 
designated a “non-major" rule. William 
T. Manley. Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This action is designed to promote 
orderly marketing of the Georgia peach 
crop for the benefit of producers and 
will not substantially affect costs for the 
directly regulated handlers. 

This final rule is issued under the 
marketing agreement, as amended, an 
Order No. 918. as amended (7 CFR Part 
918). regulating the handling of peaches 
grown in Georgia. The agreement and 
order are effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended [7 U.S.C. 601-674). 
This action is based on information 
submitted by the Industry Committee 
established under this marketing order, 
and upon other available information. It 
is hereby found that this action \yill tend 
to effectuate the declared policy of the 
Act. 

Shipments of Georgia peaches, except 
peaches in bulk to adjacent markets 
(The States of Florida, Alabama. 
Tennessee, North Carolina, South 
Carolina. Mississippi, and that portion 
of Louisiana which is east of the 
Mississippi River) are currently required 
to grade at least 85 percent U.S. No. 1 
quality with additional allowances for 
damage and decoy, and be at least 1% 
inches in diameter, as well as be 
inspected and cerliFied as meeting such 
requirements. Sections 918.54 and 
918.400 require that peach shipments be 
mature. 

The committee met on April 12,1983, 
to consider supply and market 
conditions and other factors affecting 
the need for and type of regulations 
suitable for the 1983 season Georgia 
peach crop. The committee 
recommended that for the 1983 season 
peaches shipped to other than adjacent 
markets be mature and measure at least 
1H inches in diameter. The committee 
also recommended that all shipments of 
peaches to adjacent markets be exempt 
from these requirements. The committee 


recommended these requirements based 
on an appraisal of the current and 
prospective growing and marketing 
conditions for this season’s Georgia 
peach crop. The Georgia peach 
production area is one of the first each 
season to market an appreciable amount 
of fresh peaches. During the early weeks 
of the season there is a tendency to ship 
inmature and smaller size fruit. 

Shipment of such fruit at this time tends 
to adversely affect consumer demand, 
with resultant depressing effects on 
grower returns. Specification of 
minimum size and maturity € 
requirements for shipments to other than 
adjacent markets is necessary to 
promote orderly marketing of shipments 
from the 1983 crop. Peach producing 
states surrounding Georgia do not have 
mandatory quality requirements for 
peaches shipped to fre9h markets. 
Exemption of peach shipments to 
adjacent markets from grade, size and 
maturity requirements allows an 
additional outlet for fruit not meeting 
the requirements for nonadjacent 
markets. The committee unanimously 
adopted and has submitted to the 
Secretary a marketing policy for the 
1983 season Georgia peach crop 
including an analysis of supply and 
demand factors having a bearing on the 
marketing of the crop. 

The regulation currently in effect 
(Peach Regulation 2; 47 FR 32513; July 2a 
1982) was issued July 23.1983, on a 
continuing basis subject to modification, 
suspension, or termination upon 
recommendation by the committee and 
approval by the Secretary. Relaxation of 
current regulation for Georgia peaches is 
applicable to the 1983 season only. The 
committee will continue to meet prior to 
and during each season to consider 
recommendations for modification, 
suspension, or termination of the 
regulatory requirements for Georgia 
peaches. Prior to making any such 
recommendations, the committee would 
submit to the Secretary a marketing 
policy for the season including an 
analysis of supply and demand factors 
having a bearing on the marketing of the 
crop. Committee meetings arc open to 
the public and interested persons may 
express their views at these meetings. 
The Department will review committee 
recommendations and information 
submitted by the committee, and other 
available information, and determine 
whether modification, suspension, or 
termination of the regulatory 
requirements would tend to effectuate 
the declared policy of the Act 
it is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice. 
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engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). because of insufficient 
time between the date when information 
became available upon which this final 
rule is based and the effective date 
necessary to effectuate the declared 
purposes of the Act. Interested persons 
were given an opportunity to submit 
information and views on the revisions 
of the quality and size requirements at 
an open meeting, at which the 
committee, without opposition, 
recommended implementation of the 
requirements specified in this final rule. 
This final rule relieves restrictions on 
the handling of peaches, and handlers 
have been apprised of such provisions 
and the effective date. 

List of Subjects in 7 CFR Part 918 

Marketing Agreements and Order. 
Peaches. Georgia. 

PART 918— (AMENDED) 

Therefore. $ 918.325 is amended by 
adding a new paragraph (e) to read as 
follows: (Paragraph (e) of $ 918.325 
expires August 31.1983, and will not be 
published in the annual Code of Federal 
Regulations). 

§ 918.325 Peach Regulation 2 
• • • • • 

(e) Notwithstanding the provisions in 
paragraphs (a), (b), and (c), of this 
section, during the period May 9.1983, 
through August 31.1983, no handler 
shall ship peaches to destinations, other 
than those in the adjacent markets, 
unless such peaches are mature as 
provided in S 918.400. and are not 
smaller than 1% inches in diameter, 
except that not more than 10 percent, by 
count, of such peaches in any bulk lot or 
any lot of packages, and not more than 
15 percent, by count, of such peaches in 
any container in such lot, may be 
smaller than 1% inches in diameter. 

(Secs. 1-19,48 Slat. 31, as amended (7 U.S C. 
601-674)) 

Dated: May 9.1983. 

D.S. Kuryloski. 

Acting Director. Fruit and Vegetable Division . 
Agricultural Marketing Service. 

\FR Doc. CS-128M Pilmi S-U-SX *45 am] 

billing coot *4 10 - 02-41 


7 CFR Part 967 

Celery Grown in Florida; 
Reestablishment and 
Reapportionment of Committee 
Membership 

agency: Agricultural Marketing Service. 
USDA. 


action: Final rule. 

summary: This rule reduces the number 
of members serving on the Florida 
Celery Committee from sixteen to 
twelve, to reflect the declining number 
of celery producers and handlers in 
Florida. The reduction in committee size 
eliminates three positions in the South 
Florida District and one position in the 
Central Florida District. 

EFFECTIVE date: May 13.1983. 

FOR FURTHER INFORMATION CONTACT. 
Charles W. Porter. Chief, Vegetable 
Branch. Fruit and Vegetable Division. 
Washington. D.C. 20250 (202) 447-2815. 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “nonmajor" rule. William 
T. Manley. Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This action relates to industry 
representation on the marketing order 
administrative committee and will not 
significantly affect costs for the handlers 
regulated under the program. 

Marketing Agreement No. 149 and 
Order No. 967. both as amended (7 CFR 
Part 967). regulate the handling of celery 
grown in Florida. The program is 
effective under the Agricultural 
Marketing Agreement Act of 1937. as 
amended (7 U.S.C. 601-674). The Florida 
Celery Committee, established under the 
order, is responsible for its local 
administration. 

The order currently provides for a 
committee of sixteen members and their 
alternates. One member represents the 
public, and the remaining fifteen are 
industry representatives. Due to a 
decline in the number of Florida celery 
growers and handlers, it has been 
difficult to fill all positions on the 
committee. For this reason, the order 
was recently amended to authorize the 
reestablishment of the number of 
industry members on the committee. 

After careful consideration of all 
relevant factors, including the total 
number of growers and handlers 
currently active in the production area, 
the committee unanimously 
recommended that it be reestablished to 
consist of twelve members by reducing 
the number of industry representatives 
from 15 to 11. Such a change will result 
in more efficient administration of the 
program. 

The committee further recommended 
that this reduction be accomplished by 
eliminating three positions in the South 
Florida District and one position in the 


Central Florida District. Representation 
of the other groups remains unchanged. 
The committee has determined that such 
a reapportionment will provide 
adequate and equitable industry 
representation in view of the current 
distribution of celery production and 
shipments among the five established 
groups. 

Findings . After consideration of all 
relevant matters, including the proposal 
set forth in the notice, it is hereby found 
that the following reestablishment and 
reapportionment of committee 
membership will tend to effectuate the 
declared policy of the act. 

It is hereby further found that good 
cause exists for not postponing the 
effective date of this rule until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553) in that (1) this change in 
committee membership should become 
effective sufficiently in advance of 
nomination meetings for the 1983-84 
Florida Celery Committee scheduled for 
mid-June: (2) it was unanimously 
recommended by the committee and its 
contents have been widely discussed 
within the celery industry: and (3) notice 
was given in the Federal Register 
allowing interested persons to file 
written comments and none was 
received. 

List of Subjects in 7 CFR Part 967 

Marketing agreements and orders. 
Celery, Florida. 

PART 967—CELERY GROWN IN 
FLORIDA 

Sections 967.135 and 967.136 are 
added to read as follows: 

{ 967.135 Reestablishment of committee. 

Pursuant to $ 967.25(b). the Florida 
Celery Committee is reestablished to 
consist of 12 members, including eleven 
producer or handler members and one 
public member. 

5 967.136 Reapportionment of committee 
membership. 

Pursuant to § 967.27(g). industry 
membership on the Florida Celery 
Committee shall be reapportioned 
among groups as follows: 

(a) Group 1—Two members and their 
alternates. 

(b) Group 2—Two members and their 
alternates. 

(c) Group 3—Two members and their 
alternates. 

(d) Group 4 —Two members and their 
alternates. 

(e) Group 5—Three members and their 
alternates. 

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C 
601-674) 
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Dated: May 10.1983, to become effective 
upon publication. 

D. S Kuryloski. 

Acting Director. Fruit and Vegetable Division. 
Agricultural Marketing Service . 

[in Doc CV12MI PIM *-\lr-93. H5 »m\ 
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Commodity Credit Corporation 
7 CFR Part 1446 

General Regulations Governing 1982 
Through 1985 Crops Peanut 
Warehouse Storage Loans and 
Handler Operations 

agency: Commodity Credit Corporation, 

USDA. 

action: Final rule. 

summary: This Final Rule establishes 
the terms and conditions under which 
producers acting through area marketing 
associations may receive price support 
on eligible peanuts through warehouse 
storage loans for the 1982 through 1985 
crops of peanuts. These regulations are 
necessary fen the administration of the 
price support program for peanuts. The 
peanut program is conducted in 
accordance with the provisions of the 
Agricultural Adjustment Act of 1938. as 
amended, and the Agricultural Act of 
1949 , as amended. The provisions of this 
final rule were addressed in an Interim 
Rule issued in )une of 1982. With a few 
exceptions, the provisions of this final 
rule are the same as those contained in 
the Interim Rule. Changes which are 
made by this final rule principally 
involve the terms which must be 
contained or may be omitted in 
contracts for additional peanuts, the 
procedure of assessing penalties under 
the regulations, and a deletion of a 
provision of the Interim Rule concerning 
the substitution of additional peanuts or 
quota peanuts which had been crushed. 
EFFECTIVE DATE: May 31. 1983. 

FOR FURTHER INFORMATION CONTACT: 
David Kincannon (ASCS). 202-382-0154. 
The Final Regulator)' Impact Analysts is 
available upon request 

SUPPLEMENTARY INFORMATION: This 
Pinal Rule has been reviewed under 
USDA procedures. Executive Order 
12291 . and Secretary's Memorandum No. 
1512 - 1 , and has been classified "not 
major." It has been determined that this 
rule will not result in: (1) An annual 
effect on the economy of $100 million or 
more; (2) a major increase in costs or 
prices for consumers, industries. 

Federal, State or local governments, or 
geographical regions; or (3) significant 
adverse effects on competition, 
employment, investment, productivity. 
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innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. The 
information requirements contained in 
this regulation and information requests 
authorized by the regulation have been 
reviewed and approved under OMB 
Number 0560-0024. 

The title and number of the Federal 
assistance program to which this rule 
applies are: Commodity Loans and 
Purchases, 10.051, as found in the 
Catalog of Federal Domestic Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this rule since the 
Commodity Credit Corporation (CCC) is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this rule. 

An Interim Rule, which established 
regulations governing 1982 through 1985 
Crop peanut warehouse storage loans 
and handier operations, was published 
in the Federal Register on June 29.1982 
(47 FR 28069). The 60-day comment 
period on the Interim Rule ended on 
August 30,1982. 

Tne regulations set forth in the Interim 
Rule and this Final Rule are essentially 
the same as those governing the 1981 
and prior crop years which are codified 
at 7 CFR 1448.1 through 1448.17. 
Accordingly, the administration of 
warehouse storage loans and handler 
operations bus been changed only 
slightly from the manner in which such 
matters were administered for previous 
crop years. However, the original 
Interim Rule and this Final Rule have 
implemented several modifications 
which have been made to reflect 
changes brought about by the 
Agriculture and Food Act of 1981, Pub. 

L 97-98, 95 Stat. 1213, to improve the 
overall administration of the program, 
and to address recommendations 
received during the comment period. 

The most significant changes which 
have been made in the regulations for 
warehouse storage loans and handler 
operations for the 1982 through 1985 
crops of peanuts, as compared with 
those which governed previous crop 
years, are as follows: 

1. Definitions. As compared to the 
regulations involving previous crop 
years, the regulations governing the 1982 
through 1965 crop years have been 
revised to reflect the statutory 
amendments which were made by the 
1981 Act which permit "additional 
peanuts" (non-quota peanuts) to be 
grown on non-traditional peanut 
producing farms and in non-traditional 
peanut producing areas, and which 
permit peanut-flaking (in some 


instances) to be considered as domestic 
crushing. In addition, the provisions of 
the regulations relating to the use of 
peanuts as seeds have in some instances 
been modified insofar as determining 
whether the retention of such peanuts 
on the farm for seed shall be considered 
as a domestic edible use for quota 
purposes. In addition, the following 
definitional changes were made in the 
interim rule. 

(a) The term "additional peanuts" is 
defined in the regulations governing the 
1982 through 1985 crop years to include 
all peanuts marketed from a farm for 
which no poundage quota has been 
established. 

(b) For the 1982 through 1985 crops of 
peanuts, the definition of crushing 
includes, among other things, peanuts 
processed into flakes for uses other than 
traditional domestic edible uses. 

(c) The definition of "domestic edible 
use" has been revised to exclude seed- 
uses of peanuts where the seeds are 
unique strains that are not commercially 
available and which are used to produce 
green peanuts. In this regard, the term 
"green peanuts" is specifically defined 
as those peanuts which are marketed 
exclusively for use as boiled peanuts. 

2, Completion date for contracting 
additional peanuts for crushing or 
export. Section 359(j) of the 1938 Act. as 
amended, mandates that contracts 
between handlers and producers must 
be submitted for approval to the 
Secretary of Agriculture prior to April 15 
of the year in which the crop is 
produced. That date is incorporated in 
this final rule. 

3. Availability of warehouse storage 
loans. Section 108A{3)(A) of the 1949 
Act requires that the Secretary make 
warehouse storage loans available in 
each of the three traditional producing 
areas through area marketing 
associations. This final rule specifies 
that loans for the 1982 through 1985 crop 
years will be made available in the 
following areas through the following 
associations: 

(a) For the Southeastern area which 
includes the traditional peanut- 
producing areas encompassing the 
States of Alabama. Florida, Georgia. 
Mississippi, and that part of South 
Carolina south and west of the Santee- 
Congaree-Broad Rivers, loans will be 
made through the GFA Peanut 
Association of Camilla. Georgia. 

(bj for the Southwestern area which 
includes the traditional peanut- 
producing areas encompassing the 
States of Arizona. Arkansas, California. 
Louisiana. New Mexico. Oklahoma, and 
Texas, loans will be made through the 








21534 


Federal Register / Vol. 4B, No. 94 / Friday. May 13. 1983 / Rules and Regulations 


Southwestern Peanut Growers 
Association of Gorman. Texas. 

(c) For the Virginia-Carolina area 
which includes the traditional peanut 
areas encompassing the states of 
Missouri. North Carolina, Tennessee. 
Virginia, and that part of South Carolina 
north and east of the Santee/Congaree- 
Broad Rivers, loans will be made 
through the Peanut Growers 
Cooperative Marketing Association of 
Franklin, Virginia. 

In view of the 1901 amendments to the 
1949 Act, which had the effect of 
broadening the areas in which 
additional peanuts can be grown beyond 
traditional peanut-growing regions, 
warehouse storage loans will also be 
available to producers of additional 
peanuts which are grown outside the 
States named above. All peanuts 
submitted for loans must be delivered to 
an approved warehouse located in the 
marketing area where the peanuts were 
grown. The schedule which assigns all 
non-traditional growing regions to one 
of the three general marketing areas has 
been modified slightly from the schedule 
contained in the Interim Rule to cover 
all territories and possessions of the 
United States, and the District of 
Columbia. The modified schedule of 
assignments is as follows: 

(a) Alaska. Colorado, Hawaii. Idaho. 
Iowa, Kansas. Minnesota. Montana, 
Nebraska. Nevada, North Dakota, 
Oregon, South Dakota, Utah, 
Washington, Wyoming and all 
territories and possessions of the United 
States not otherwise assigned are 
assigned to the Southwest marketing 
area: 

(b) Connecticut. Delaware, Illinois, 
Indiana. Kentucky, Maine, Maryland 
Massachusetts, Michigan, New 
Hampshire, New Jersey, New York. 
Ohio. Pennsylvania, Rhode Island, 
Vermont, West Virginia, Wisconsin and 
the District of Columbia are assigned to 
the Virginia-Carolina marketing area; 
and 

(c) Puerto Rico and the U.S. Virgin 
Islands are assigned to the Southeast 
marketing area. 

Regulations governing farm-stored 
loans for all areas of the country are 
contained in 7 CFR Part 1421. 

4. Immediate buyback of additional 
peanuts. The regulations governing the 
1981 crop and previous crops which are 
found at 7 CFR 1440.7, provided that for 
additional peanuts to be purchased 
under the “immediate buyback*' 
procedure, the applicable Inspection 
Certificate and Sales Memorandum was 
required to be signed by the producer to 
indicate that the peanuts were available 
for immediate buyback. Experience has 
shown, however, that it is often an 


inconvenience for the producer to sign 
the Inspection Certificate and Sales 
Memorandum for each “buyback]* 
purchase. To expedite the delivery of 
additional peanuts which are available 
for “immediate buyback’’ purchase, the 
regulations governing this procedure 
have been revised from those which 
were applicable for the 1981 and 
previous crop years. This final rule 
provides that eligibility for “immediate 
buyback" is established by the farm 
operator when an application is made 
for the marketing card (ASCS-1002). The 
stamp "eligible for buyback" will be 
placed on the marketing card when it is 
issued only with the approval of the 
farm operator, or with the approval of a 
properly authorized agent of the farm 
operator if a Power of Attorney (ASCS- 
211) is on file. Multiple marketing cards 
may be issued when producers wish 
only a portion of their additional 
peanuts to be available for “immediate 
buyback" purchase. Producers may also 
apply for supplemental cards if, after 
having been issued a marketing card, 
the producer decides to change the 
eligibility status of any remaining 
additional peanuts to be marketed. 

5. Procedures for the Assessment of 
Penalties Against Handlers . Section 359 
of the 1938 Act, as amended, requires 
that penalties be assessed against 
handlers who fail to comply with the 
statutory or regulatory requirements for 
the handling and disposition of 
additional peanuts. The procedures for 
the assessment and collection of such 
penalties, as well as the appeal rights of 
handlers, have been clarified in this 
final rule. 

Summary of Comments and Analysts 

1. General A total of 72 comments 
were received from individuals, firms, 
and organizations. There were 19 
comments from grower organizations. 11 
from Members of Congress. 11 from 
individual producers. 8 from general 
farm organizations, 7 from handler 
organizations, 3 from individual 
handlers, and 13 from other entities. 
There were 5 respondents who 
supported the Interim Rule as it was 
issued and made no suggestions for 
changes. Of this group. 4 specifically 
supported the continuation of the 
Segregation 2 and 3 transfer provision 
contained in the Interim Rule. 

2. Segregation 2 and 3 transfer 
provision. The Interim Rule allowed 
producers who are unable to fill their 
quota to transfer additional loan 
peanuts to the quota loan pool. This 
provision is helpful to producers when 
drought or other circumstances beyond 
the producers' control cause their 
peanuts to grade as Segregation 2 or 3, 


thus causing the peanuts to be ineligible 
for price support at the quota loan rate. 
The transfer allowance is also an 
■effective mechanism for preventing 
Segregation 3 peanuts from illegally 
entering the domestic consumption 
market by encouraging such peanuts to 
be marketed through the loan program. 

A number of comments were received 
with respect to this provision prior to 
the issuance of the Interim Rule and 
have been included for consideration in 
the development of the Final Rule. There 
were 27 comments in support of the 
transfer provision as it was issued in the 
Interim Rule and this provision has been 
adopted in this final rule. 

3. Export restrictions to Mexico and 
Canada . The Interim Rule continued 
regulations in force for previous crop 
years which defined Mexico and 
Canada as ineligible countries for the 
purpose of exporting contract additional 
peanuts in the form of peanut products. 
This regulation was promulgated to 
protect against the possibility of 
contract additional peanuts being 
processed into products in the United 
States, exported to Canada or Mexico, 
and then imported back into the U.S. in 
competition with quota peanuts for a 
share of the domestic market. 

With the exception of those instances 
where additional peanuts may be 
substituted for quota peanuts which 
have been or will be exported, under the 
two-tiered price support program, 
additional peanuts may be used in the 
domestic market only if purchased from 
CCC loan stocks at the quota support 
level plus handling costs. This means 
that peanut products may be offered in 
the domestic market only if they are: (1) 
Processed from quota peanuts: (2) 
processed from additional peanuts loan 
stocks priced at the quota support level: 
or (3) processed from Imported peanuts 
brought into the United States within 
applicable import quota levels. Contract 
additional peanuts and products made 
from such peanuts are required by 
section 359(j) of the 1938 Act. as 
amended, to be exported or crushed into 
peanut oil. 

In recent years, the incentive for the 
reentry of peanuts made from restricted 
peanuts has become substantial. During 
the 1978 through 1981 crop years, prices 
for contract additional peanuts were 
near the quota loan rates, thereby 
making it relatively uneconomical to 
export, process, and import the products 
back into the domestic U.S. market. 
However, recent legislation and weak 
world market prices, together with the 
exclusion of peanut products from 
existing import quotas, now provide a 
substantial potential for the 
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^importation into the U.S. of peanut 
products made from contract peanuts 
purchased at prices lower than statutory 
minimum U.S. domestic edible prices. 
Section 10GA of the 1949 Act provides 
hat the minimum quota support level is 
I per short ton for the 1982 crop of 
eanuts. In addition, the national 
pverage quota support rate for each of 
he 1983.1984 and 1985 crops of quota 
eanuts shall be the national average 
Quota support rate for the previous crop, 
adjusted to reflect any increase in the 
pational average cost of production. 
Excluding any increase in the cost of 
and. However, in no event can the 
national average quota support rate for 
iny such crop exceed by more than 6 
ercent the national average quota 
Rupport rate for the previous crop. The 
ndditional support level, however, 
continues to be based mainly on 
brushing value and was established at 
■i per ton for 1982. For the 1983 crop, 
he Secretary has announced that the 
Support level for additional peanuts will 
> $185 per short ton. Data collected by 
he Department has indicated that 1982 
■ op contract additional peanuts were 
purchased for export by handlers at 
prices ranging from $200 to $450 per ton. 
hose figures are $100 to $350 per ton 
elow the quota loan rate and this price 
Rpread is substantially wider than the 
► to $50 per ton spread experienced 
during 1978-1981 crop years. 

I Seven respondents requested that the 
provisions of these regulations be 
evised to allow U.S. firms to export 
[contract additional peanuts in the form 
[>f peanut products to Canada and 
lexico. The respondents argue that 
Removal of the restriction on the export 
Bf contract additional peanuts to these 
countries is warranted in order that the 
Respondents can compete in foreign 
markets with foreign companies, 
however, the Department believes that 
Ihese restrictions should be continued, 
pirst, these restrictions apply only to 
& Ues of peanut products to Canada and 
Mexico insofar as foreign markets are 
Concerned. Second, these restrictions on 
Rhe export of contract additional 
peanuts will be continued at this time 
because removal of the restrictions 
could entail serious harm to the quota 
price support program as a result of the 
displacement of quota peanuts with 
peanut products which had been 
purchased at prices which were below 
[the level of quota price support. This 
raises the possibility of substantial 
[interference with the quota price 
support program and creates the 
Btential for material losses of public 
^uncls committed to the program. To the 
extent that quota peanuts are displaced. 


quota stocks may ultimately have to be 
crushed into oil and meal at prices 
substantially lower than the quota loan 
rate. Under the 1938 Act. as amended, 
the Secretary is required to control and 
regulate contracts for additional 
peanuts. The exercise of that power, for 
the reasons given, warrants, in the 
Department's view, that the restriction 
be continued at this time, as provided in 
this final rule. However, the Department 
believes that additional consideration of 
this issue is warranted. In order to 
highlight this issue and obtain additional 
public participation, the Department 
intends to issue a notice which will 
allow all parties an opportunity to 
comment on whether further action 
should be taken to retain, remove or 
expand the restriction to include other 
countries. 

4, Handler liability for liquidated 
damages . Current regulations provide 
that liquidated damages will be 
assessed against a handler who exports 
additional peanuts and peanut products 
which are made from additional peanuts 
if such peanuts or products are 
reentered into the U.S. These liquidated 
damages will be assessed regardless of 
whether the handler was directly 
involved in the reentry of the peanuts or 
peanut products. Several handlers and 
handler organizations have 
recommended that handlers who 
exported peanuts or peanut products 
which are subsequently reentered into 
the U.S. should not be held liable for 
liquidated damages with respect to the 
reentry of such peanuts or products. The 
price differential that now exists 
between quota peanuts and contract 
additional peanuts, however, provides a 
strong economic incentive for importers 
to purchase additional peanuts on the 
international market and to reenter such 
peanuts or peanut products made from 
these peanuts Into the domestic market. 
The respondents suggest that rather 
than assessing liquidated damages 
against the exporting handler, such 
damages should be assessed against the 
person or firm directly responsible for 
the reentry of the peanuts or peanut 
products. In this respect, the 
respondents aigue that they lose control 
of the exported peanuts, have no means 
to control whether the buyer reenters 
such peanuts, and. therefore, should be 
free of liability. Nonetheless, the 
exporters have the responsibility to 
inform their customers of restrictions on 
contract additional peanuts and on 
peanut products made from additional 
peanuts and to take such measures as 
are necessary to ensure compliance. For 
that reason, it remains appropriate to 
continue to assert liability for liquidated 


damages against the handler contracting 
with the producers for the peanuts. 
Accordingly, these provisions have not 
been revised. 

5. Tolerance for screen size variations 
for the substitution of additional and 
quota peanuts. Under the provisions of 
the Interim Rule, handlers are allowed 
to substitute additional peanuts into the 
domestic market for quota peanuts that 
have previously been exported. In 
addition, handlers are permitted to 
substitute additional peanuts into the 
domestic market against a letter of 
credit—to cover potential damages to 
CCC—and later export an equivalent 
quantity of quota peanuts. The major 
benefit of substitution is that it enables 
shellers or handlers to move quota 
peanuts into export markets before they 
are in a position to begin processing 
contract additional peanuts. When 
contract additional peanuts are 
subsequently processed, the shelled 
outturn of the peanuts is supervised by a 
representative of the Secretary to ensure 
that substitution involves peanuts of the 
same crop, type. area, an screen size as 
the peanuts for which the replacement is 
made. 

Several handlers have suggested that 
shellers be allowed a 5 percent 
tolerance in screen size variation when 
substituting additional peanuts into the 
domestic market for previously exported 
quota peanuts or where substitution is 
made in those instances where a letter 
of credit is established as specified 
above. They further suggest that if a 
general 5 percent tolerance is not 
allowed, such an allowance should 
nonetheless be allowed where a larger 
screen size was exported (within the 5 
percent tolerance range), the contention 
being that there should not be any 
damage in those instances to the price 
support program. To allow such 
tolerances as the respondents seek 
would, however, still permit the handler 
involved in such substitutions to 
exercise some selectivity in adjusting 
sales of contract additional peanuts and 
quota peanuts between the domestic 
and export markets. Even where smaller 
screen size peanuts are moved into the 
domestic market through the mechanism 
of substitution, this would produce an 
unfair competitive advantage for some 
handlers to the disadvantage of those 
handlers competing in the same markets 
and milling smaller screen size peanuts 
but with low or nonexistent contract 
additional peanut purchases. For this 
reason, the tolerance suggestion has not 
been adopted at this time. 

8. Supervision of contract additional 
peanuts . Under the provisions of the 
Interim Rule, nonphysical supervision of 
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contract additional peanuts is no longer 
available. Nonphysical supervision was 
permitted for the 1981 crop of peanuts. 
However, experience with this method 
of supervision demonstrated several 
serious flaws. First, handlers have 
realized shelled outturn that differed 
substantially from the sample shellings 
made at the time of loadout. 

Particularly, more splits have resulted 
from the commercial shelling process 
which, in practice, produced 
substitutions of different qualities of 
peanuts between the domestic and 
export markets than would have been 
the case if nonphysical supervision had 
not been permitted. The consequent 
adjustments have required undue and 
otherwise unnecessary substitutions of 
peanuts between quota peanut stocks 
and additional peanut stocks, thereby 
producing an unwarranted complication 
in the administration of the program and 
unneeded adjustments in the actual 
marketings of peanuts to the possible 
competitive detriment of other handlers. 
In addition, the nonphysical supervision 
option effectively permitted handlers to 
designate shelled lots for export or 
crushing without regard to whether such 
lots were originally designated as quota 
or as contract additional peanuts. Thus, 
whenever shelled peanut lots, 
irrespective of their origin, failed quality 
standards or have been lost or damaged, 
handlers have designated these lots as 
meeting the disposition requirements of 
contract additional peanuts. This has 
made it impossible to actually verify 
with accuracy whether contract 
additional peanuts are. in fact, entering 
the domestic edible market through 
unwarranted substitutions. 

Although several respondents favored 
retaining nonphysical supervision, the 
larger number of respondents 
addressing this issue favored the 
elimination of nonphysical supervision. 
Thus, the requirement in the Interim 
Rule that all phases of the handling and 
disposition of contract additional 
peanuts must be supervised by a 
representative of the association has 
been adopted in the final regulations 
without change. This leaves the program 
with the same method of supervision 
which was applicable for the 1980 crop 
and prior crop years. 

In addition to other modifications 
already identified, several other minor 
changes from the provisions of the 
Interim Rule of June 29.1982, have been 
made. They are as follows: 

(1) Contracts for additional peanuts 
for crushing or export. Beginning with 
the 1983 crop year, the requirements for 
county committee approval of a contract 
for additional peanuts. Form CCC-1005, 


have been reduced to what is 
considered minimally necessary to 
qualify as a contract Producers and 
handlers will be allowed, however, to 
incorporate previously required items as 
they mutually agree. The items no longer 
required for County committee approval 
include the producer s farm number, the 
clause on failure to deliver due to 
conditions beyond the control of the 
producer, the statement of liens or prior 
interests, a statement regarding the type 
of peanuts contracted, and the handler 
agreement to handle and dispose of the 
contracted peanuts in accordance with 
the regulations of 7 CFR Part 144(5. These 
changes should simplify the actual 
contracting process, as well as 
simplifying the county committee 
approval of such contracts. 

(2) Substitution of quota and 
additional peanuts. The Interim Rule 
permits, with the prior approval of the 
association, additional peanuts to be 
substituted into the domestic market for 
fanners stock quota peanuts of the same 
crop, type, quality, and area that had 
previously been exported or crushed. 
When nonphysical supervision was 
allowed, substitution into the domestic 
market of quota peanuts which had been 
crushed was permitted because of 
factors peculiar to nonphysical 
supervision. It has become apparent that 
it is not possible to adequately monitor 
the quality of quota peanuts which are 
crushed. This has meant that additional 
peanuts of edible quality could enter the 
domestic edible market replacing quota 
peanuts which had been previously 
crushed regardless of whether the 
crushed quota peanuts were themselves 
of edible quality. If a handler is 
permitted to crush quota peanuts which 
do not meet the edible quality standards 
instead of additional peanuts which are 
required to be exported or crushed, the 
handier has an unfair advantage in the 
marketplace over handlers who do not 
have access to additional peanuts since 
a handler executing a peanut marketing 
agreement must either crush or export 
for crushing any peanuts not meeting 
edible quality standards. Accordingly, 
this final rule provides that additional 
peanuts may be substituted only for 
quota peanuts which have been 
previously exported. 

(3) Procedure for Assessment of 
Penalties and liquidated damages 
against handlers. The Interim Rule 
provided that any notice of assessment 
of a penalty or liquidated damages was 
to be issued by the Director, Tobacco 
and Peanuts Division. Since these 
provisions involve matters related to 
CCC support operations, it has been 
determined that the more appropriate 


official to assess such penalties and 
liquidated damages is a CCC 
Contracting Officer. Thus, this final rule 
assigns to CCC contracting officers the 
responsibility for assessing penalties 
and liquidated damages. 

Likewise, this final rule provides that 
any administrative appeals involving the 
assessment or reduction of penalties or 
liquidated damages must be Hied with 
the Executive Vice President of CCC 
rather than the Deputy Administrator. 
State and County Operations. ASCS. 

Section 1448.59(e) of the Interim Rule 
contained a typographical error in 
setting forth the number of days within 
which a handler must submit a written 
appeal of a penalty assessment. That 
error has been corrected to provide for 
15 days for submission of the appeal 
rather than 45 days. 

In addition, a number of the 
provisions of the Interim Rule have been 
revised for clarity purposes only. Since 
these revisions affect a number of 
sections, it has been determined that the 
Interim Rule published at 47 FR 28069 
should be revised and republished in its 
entirety, except for conforming changes 
made to the regulations governing the 
1979-1981 crop years which have been 
adopted as a final rule as published. 

List of Subjects in 7 CFR Part 1446 

Loan programs—agriculture, Peanuts. 
Price Support Programs, Warehouse. 

Final Rule 

Accordingly, the Interim Rule 
published at 47 FR 28009 is hereby 
adopted as a Final Rule except that the 
regulations at 7 CFR 1446.50 et seq . are 
revised as follows: 

Subpart— General Regulations Governing 
1962 Through 1965 Crops Peanut 
Warehouse Storage Loans and Handier 
Operations 

General 

S*c. 

1446 50 General statement. 

1446.51 Administration. 

1446.52 Definitions. 

Handler Operations 

1446.53 Handler responsibilities. 

1446.54 Contracts for additional peanuts for 
crushing and exportation. 

1446.55 Commingling of quota and 
additional peanuts. 

1446.56 Use of additional peanuts as 
domestic edible peanuts. 

1446 57 Compliance requirements for 

handlers of contract additional peanuts 
1446 58 Supervision and handling of 
contract additional peanuts. 

1446.59 Assessment of penalties and 
liquidated damages against handlers 
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A archousa Sloragft Loan* 

tec. 

446 60 Availfibtlity of warehouse storage 

loans. 

446.61 Pooling und distribution of net 

gains. 

446.62 Ihoducer indebtedness. 

446 63 Eligible producer. 

446.64 Eligible peanuts. 

446 65 Disposition of Segregation 3 peanuts 

and liquidated damages. 

446 66 Producer transfers of additional 

loan stocks to quota pools. 

Authority: Secs 4 and 5. 62 Stat. 1070, as 
imended (15 U.S.C. 714 b and c); Secs. 101, 
OflA. 401 ef seq^ 63 Stat. 1051. as amended (7 
J S C. 1441,1421 H seq.J; Sec. 359. 375. 52 
it lit 31.64. as amended (7 U.S.C. 1359.1375). 
tnless otherwise noted. 

>ubpart—General Regulations 
Governing 1982 Through 1985 Crops 
>eanut Warehouse Storage Loans and 
Handler Operations 

General 

1446.50 General statement 
(a) Scope. This subpart sets forth the 
erms and conditions under which 
iroducers and handlers may trade in the 
‘462 through 1985 crops of peanuts. Thi9 
ubpart also sets forth the terms and 
unditions under which eligible 
imducera acting collectively through 
pecified marketing associations 
referred to severally in this subpart as 
'the association”) may obtain price 
upport on their 1982 through 1985 crops 
if farmers stock peanuts. Eligible 
armors stock peanuts produced by 
tligible producers which are quota 
leanuts shall be eligible for price 
upport at the quota support rate, 
armers stock peanuts which are not 
|uota peanuts are considered additional 
icanuts and shall be eligible for price 
upport at the additional support rate. 
Additional peanuts may only be 
marketed through contracts with 
lumbers or by being pledged as 
bilateral for price support loans under 
he terms of this subpart. Annual notice 
>f determinations will specify support 
ates. and. where necessary, 
upplements to this subpart will specify 
>ther terms and conditions not 
:ontained in this subpart. Specific terms 
nd conditions relating to contracts for 
ales of peanuts under loan will be set 
Hit in announcements issued by the 
Commodity Credit Corporation (CCC). 

lb) Price support advances. Producers 
nay obtain price support at the rates 
pecified in the applicable annual 
Notice of Determination through the 
ipplicable association. Each association 
vill make appropriate price support loan 
uivances on peanuts delivered to it by 
imducera at warehouses operating 
b.der peanut receiving and warehouse 
contracts with the association. CCC will 


make a loan (referred to in this subpart 
as a "warehouse storage loan”) to the 
association. Such loans will be secured 
by peanuts received by the association. 

(c) Farm storage loans and purchases 
from producers. Regulations setting 
forth the terms and conditions under 
which CCC will make farm storage 
loans directly to producers and 
purchases directly from producers for 
any crop of farmers stock peanuts will 
be published separately in the Federal 
Register. 

$ 1446.51 Administration. 

(a) Responsibility. Under the general 
direction and supervision of the 
Executive Vice President, CCC, the 
Tobacco and Peanuts Division, 
Agricultural Stabilization and 
Conservation Service (ASCS). will 
administer this subpart. % 

(b) Limitation of authority. State and 
county committees or their employees 
and the associations have no authority 
to modify or waive any of the provisions 
of this subpart or any amendment or 
supplement thereto. 

(c) Supendsory authority . No 
delegation of authority in this subpart 
shall preclude the Executive Vice 
President CCC, or the Executive Vice 
President’s designee, from determining 
any questions arising under the 
regulations or from reversing or 
modifying any determinations made 
pursuant to such delegation. 

$ 1446.52 Definitions. 

As used in this subpart, and in 
instructions and documents in 
connection herewith, the words and 
phrases defined in this section shall 
have the meanings herein assigned to 
them by this section unless the context 
or subject matter otherwise requires. 

(a) Additional peanuts. Any peanuts 
which are marketed from a farm other 
than peanuts marketed or considered 
marketed as quota peanuts. 

(b) Additional support rate. The price 
support rate applicable to additional 
peanuts. 

(c) ASCS. The Agricultural 
Stabilization and Conservation Service 
of the United States Department of 
Agriculture. 

(d) Association. An area marketing 
association which is operated primarily 
for the purpose of conducting loan 
acitivites and which is selected and 
approved for such activities by the 
Secretary. 

(e) CCC. The Commodity Credit 
Corporation, an agency and 
instrumentality of the United States, 
within the Department of Agriculture. 

(f) Compliance regulations. The 
regulations in Part 718 of this title. 


issued by the Administrator. ASCS, and 
effective for the applicable crop. 

(g) Contract additional peanuts. 
Additional peanuts for crushing or 
exportation, or both, for which a 
contract has been entered into between 
a handler and producer in accordance 
with $ 1448.54. 

(h) County committee. The body of 
persons elected within a county as the 
county committee under the regulations 
governing the selection and functions of 
Agricultural Stabilization and 
Conservation (ASC) county and 
community committees in Part 7 of 
subtitle A of this title of the Code of 
Federal Regulations, except that for 
Puerto Rico and the Virgin Islands, the 
Caribbean Area Agricultural 
Stabilization and Conservation 
Committee shall, insofar as applicable, 
perform the functions of the county 
committee. For other areas without a 
regular county committee available for 
handling such matters as would 
normally fall to a county committee, tho 
functions of the county committee shall 
be performed by the Deputy 
Administrator for State and County 
Operations or the person or body to 
whom such functions shall be delegated 
by the Deputy Administrator. 

(i) County office. The office of the 
county ASC committee where records 
for the farm are kept. 

(j) Crushing. The processing of 
peanuts: (1) To extract oil for food uses 
and meal for feed uses; or (2) into flakes 
for domestic food uses other than 
peanut butter, candy, confections or 
other traditional domestic edible uses. 

(k) Domestic edible use . Domestic 
edible use means, for the purpose of 
regulations foumf in this subpart: (1) Use 
of peanuts for milling to produce 
domestic food peanuts (including the 
processing of peanuts into flakes for 
traditional domestic edible uses): (2) use 
of peanuts for seed, exluding unique 
strains which are not commercially 
available and which are used for the 
production of green peanuts; and (3) use 
of peanuts on a farm. 

(l) Edible export standard for contract 
additional peanuts. Raw shelled or 
inshell peanuts of any crop exported for 
human consumption meeting such U.S. 
grade requirements, or modifications 
thereof, or requirements as to 
wholesomeness, as are specified in the 
outgoing quality regulations for such 
crop set forth in the Marketing 
Agreement for Peanuts No. 148: 

Provided. That peanuts shown by the 
applicable Federal-State Inspection 
Certificate to deviate from these 
requirements shall be considered as 
meeting such requirements if the handler 
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certifies to the association that such 
deviations are: (i) Acceptable to the 
export buyer, and (ii) fall within the 
range of deviations allowable under the 
Marketing Agreement. 

(m) Effective farm poundage quota. 
The effective farm poundage quota for 
the applicable crop of peanuts as 
defined in the poundage quota and 
marketing regulations. Part 729 of this 
title. 

(n) Eligible country. Any destination 
outside the United States, except that, 
neither Canada nor Mexico shall be 
considered an eligible country for the 
purpose of exporting peanut products 
other than treated seed peanuts. 

(o) Export and exportation. A 
shipment of peanuts or peanut products 
from the United States directed to a 
destination outside the United States 
and for which a statement, which is 
signed by the handler and specifies the 
name and address of the consignee, is 
made available to the association or 
CCC, or. upon request by the association 
or CCC. for which a consignee receipt is 
made available to the association or 
CCC. 

(p) Extra large kernels. Shelled 
Virginia type peanuts which are 
“whole” and free from “foreign 
materiar. “damage”, and “minor 
defects” as such terms are defined in the 
U.S. Standards for shelled Virginia type 
peanuts effective on the date of 
inspection and which will not pass 
through a screen having 20/64 by 1 inch 
openings. 

(q) Farm. A farm, as defined in Part 
719 of this title. 

(r) Farmers stock peanuts. Picked or 
threshed peanuts produced in the United 
States which have not been changed 
(except for removal of foreign material, 
loose shelled kernels, and excess 
moisture) from the condition in which 
picked or threshed peanuts are 
customarily marketed by producers, plus 
any loose shelled kernels removed by 
producers from farmers stock peanuts. 

(s) Flaked peanuts. Raw contract 
additional peanuts which are colloid 
milled (finely ground), stabilized to 
prevent rancidity, and drum dried into 
flake form. Flaked peanuts, to be 
considered as peanuts used for crushing 
under these rules, may only be used in 
approved products or uses, those being 
the processing of flakes for domestic 
food uses other than peanut butter, 
candy, confections or other traditional 
domestic edible uses. Products approved 
for use include, but are not limited to, 
bases for meat and cheese flavored 
sandwich spreads, meat analogs, 
extenders for certain types of luncheon 
meats, extenders for scrambled eggs. 


and other products as approved by CCC 
or the association. 

(t) Form ASCS-10O7 and Form FV- 
«5.—(1) Form ASCS-10Q7. The 
Inspection Certificate and Sales 
Memorandum for farmers stock peanuts. 

(2) Form FV-05. The Federal-State 
Inspection Service Peanut Inspection 
Notesheet. 

(u) Fragmented peanuts. Peanuts not 
more than 20 percent of which are whole 
kernels which will not pass through the 
following openings, by type: Spanish 15/ 
64 x 3/4 inch slot: Runner 16/64 x 3/4 
inch slot, and Virginia 15/64 x 1 inch 
slot. 

(v) Green peanuts. Peanuts which, 
before drying or removal of moisture 
from the peanuts either by natural or 
artificial means, are marketed by the 
producer for consumption exclusively as 
boiled peanuts. 

(w) Handler. Any person or firm, or 
subdivision thereof, registered with 
ASCS for the purpose of acquiring 
peanuts for resale, domestic 
consumption, exportation, or crushing, 
through a business of buying and selling 
peanuts. 

(x) Inspector. A Federal-State 
inspector authorized or licensed by the 
Secretary, U.S. Department of 
Agriculture. 

(y) Loan value. The amount of the 
price support loan advance which may 
be obtained by a producer from the 
association under this subpart with 
respect to a lot of eligible farmers stock 
peanuts, computed for quota or 
additional peanuts, as applicable, on the 
basis of weight, quality, and the support 
values announced for such type. 

(?.) Lot That quantity of farmers stock 
peanuts for which one ASCS-1007 or 
other inspection certificate is issued. For 
farmers stock peanuts delivered to the 
association for a price support loan 
advance, a lot shall consist of not more 
than the contents of one vehicle, or two 
or more vehicles containing a total of 
approximately 24,000 pounds. 

(aa) Marketing card. Form ASCS-1002 
issued each year in accordance with 
Part 729 of this title by ASCS county 
offices to producers for use in marketing 
peanuts of the applicable crop. Each 
Form ASCS-1002 shall indicate: (1) The 
farm operator’s eligibility for quota price 
support: (2) the pounds that may be 
marketed as quota peanuts: (3) the 
pounds of additional peanuts contracted 
and the handler number of the 
contracting handler, and (4) the 
eligibility of additional peanuts for 
immediate buyback. 

(bb) Marketing penalties. The 
penalties prescribed in the poundage 
quota and marketing regulations. Part 
729 of this title, which shall be computed 


and collected in accordance with those 
regulations and are effective for the 
applicable crop. 

(cc) Marketing regulations. 
Regulations in Part 729 of this title, 
effective for the applicable crop. 

(dd) Marketing year The period 
beginning on August 1 of the year in 
which the peanuts of the applicable crop 
are planted and ending on July 31 of the 
following year. 

(ee) Net weight. That weight of 
farmers stock peanuts obtained by 
deducting from the gross scale weight of 
the peanuts: (1) Foreign material: and (2) 
moisture (i) in excess of seven percent in 
the traditional peanut-producing States 
of the Southwestern and Southeastern 
areas, those being Alabama. Arizona. 
Arkansas. California, Florida. Georgia. 
Louisiana. Mississippi. New Mexico. 
Oklahoma, that part of South Carolina 
in the southeastern area, and Texas: or 
(ii) in excess of eight percent for peanuts 
grown in any other location. 

(ff) Peanut meal. Any meal, cake 
pellets, or other forms of residue 
remaining after extraction or expulsion 
of oil from peanut kernels, but not 
including pressed peanuts. 

(gg) Peanut products. Any products, 
other than peanut oil and meal, 
manufactured or derived from peanuts 
such as, but not limited to, peanut 
candy, peanut butter, and peanut 
granules. 

(hh) Peanut receiving and warehouse 
contract Form CCC-1028 (Identity 
Preserved), Form CCC-1028-A 
(Commingled Storage), or any other form 
approved by CCC for the purpose of 
receiving and warehousing peanuts. 

(ii) Peanut segregations.-^ 1) 
Segregation 1 . Farmers stock peanuts 
which: (i) Have at least 99 percent 
peanuts of one type: (ii) have not more 
than two percent damaged kernels nor 
more than 1.00 percent concealed 
damage caused by rancidity, mold, or 
decay, nor more than 0.5 percent freeze 
damage: (iii) are free from any offensive 
odor, and (iv) are free from visible 
Aspergillus flavus mold. 

(2) Segregation 2. Farmers stock 
peanuts which are free from visible 
Aspergillus flavus mold and which 
either (i) Have less than 99 percent 
peanuts of one type: or (ii) have more 
than two percent damaged kernels or 
more than 1.00 percent concealed 
damage caused by rancidity, mold, or 
decay, or more than 0.5 percent freeze 
damage: or (iii) have an offensive odor. 
However, if such peanuts are placed 
under additional loan and purchased 
under the immediate buyback 
procedure, as provided in S 1446.56(a) of 
these regulations, such peanuts shall be 
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mstdered Segregation 1 additional 
>anuts for loan pool accounting 

irposes. 

(31 Segregation 3. Farmer* stock 
smuts which have visible Aspeigillus 
ivus mold. However, if such peanuts 
e placed under additional loan and 
rchased under the immediate buyback 
ure as provided in f1440.56(a). 
ic h peanut* shall be considered 
gregation 1 additional peanut* for 
an pool accounting purposes. 

(|{) Pools. Accounting pools 
tablished by the association and for 
hich complete and accurate records 
e maintained by area, by type, and by 
gregation for quota peanuts and 
Iditional peanuts not under contract, 
(kk) Quota peanuts. For purposes of 
e regulations found in this subpart, 
dnuts which are: (1) Eligible for 
mestic edible uses: and (2) marketed 
considered marketed from a farm ms 
ota peanuts, but not in excess of the 
rm poundage quota. 

(II) Quota support rats. The price 
pport rate applicable to quots 
dnuts. 

i i mm) Raw peanuts, lash el I peanuts, 
lelled peanuts, or blanched peanuts 
hich have not passed through any 
[ther processing operations. 

(nn) Sound mature kernels. Kernels 
hich are free from “damage" and 
inor defects" as defined in the U.S. 
Itnndards for the applicable type of 
anuts effective on the date of the 
S ' ction. and which will not pass 
rough screens with the following 
tunings: 




unner type: x % inch slot; 

banish type: x % inch slot; 

hrginia type: x 1 inch slot. 

| (oo) Type. The generally known types 
if peanuts (Le.. Runner. Spanish. 

Uencia. and Virginia), as defined in 
be poundage quota and marketing 
Emulations. Part 729 of this title. 

(pp) United States. The 50 States of 
be United States. Puerto Rico, the 
erritories and possessions of the United 
ttates. and the District of Columbia. 

Iqq) United States government 
Agency. Any corporation wholly owned 
ly the Federal Government, and any 
lepartment. bureau, administration, or 
It her agency of the Federal 
JovernmenL 


I (rr) Valencia type peanuts produced 
p the Southwest suitable for cleaning 
M roasting. Valencia type peanuts 
►roduced in the Southwest containing 
pi more than 25 percent shells 
imaged by: (1) Discoloration; (2) 
(racks or broken ends; or [3) both 
liscolora tion. and cracks or broken 
kids. 


Handler Operations 

9 1446.53 Handler responsibilities. 

(a) Examination of producers ' 
marketing cards. All handlers shall 
examine producers’ marketing cards and 
record each purchase or delivery of 
peanuts as required in Part 729 of this 
title and in accordance with procedures 
established by ASCS. Any peanuts 
delivered by producers under an 
additional peanut contract (Form CCC- 
1005) in excess of the provisions of such 
contract shall be considered as having 
been marketed as quota peanuts. No 
peanuts shall be handled from any 
producer who does not present a 
marketing card and farm identification 
card at the time of delivery. 

fb) Purchase records. —(1) Purchases 
of quota peanuts on which an ASCS- 
1007 is prepared. Each handler shall 
maintain records of the peanuts 
purchased and sold. The records shall 
contain, at a minimum, the following 
information: (i) The State and county 
code; (ii) the farm number of the farm on 
which the peanuts were produced or the 
registration number of the seller if the 
seller is a handler (ill) the quantity and 
type of peanuts; (iv) the date of 
purchase; and (vj the applicable ASCS- 
1007 serial number. The handler shall 
imprint forms ASCS-1007 and FV-95 
with the farm identification card, the 
peanut buyer’s card, and the buying 
point card. 

(2) Purchases of quota peanuts from 
producers on which an ASCS-1007 is 
not prepared. The handler shall 
immediately transmit a record of such 
purchase to CCC. Such record shall 
show the name and address of the 
producer. State and county code, farm 
number, the handler’s name, address 
and registration number, buying point, 
any marketing penalty collected, the 
type and quantity of peanuts purchased, 
and the date of purchase. 

(c) Sales and disposal records. Each 
handler shall maintain records of all 
sales and other disposals of peanuts. 
Such records shall show date of sale, 
quantity, type, to whom sold, whether 
sold as edible peanut9 or for crushing, 
and any other information required by 
this subpart. 

(d) Method of keeping records. 
Handler records shall be maintained by 
a handler in such a manner that will 
enable the association or CCC. ASCS. or 
any other representative of the 
Secretary to readily reconcile the 
quantities, grades, and qualities of all 
peanuts acquired and disposed of by 
such a handler. Records concerning the 
acquisition and disposal of contract 
additional peanuts must also be kept in 
such a manner that the association or 


CCC. ASCS, or any other representative 
of the Secretary can readily determine 
whether there has been compliance with 
the provisions of this subpart. 

(e) Retention of records. All records 
shall be maintained for a period of three 
years following the end of the marketing 
year in which the peanuts were 
produced. 

$ 1446.54 Contracts for additional paanuta 
for crushing and asportation. 

(a) Contracts between handlers and 
producers. Handlers who have a U.S. 
address may contract with producers to 
buy additional peanuts from producers 
for crushing or exportation, or both: 
Provided however. That producers 
approved as producer-handlers under 
Part 1421 of this title, for the purpose of 
immediate buyback of their additional 
peanuts, may not contract with 
themselves. All contracts for sales of 
additional peanuts shall be completed 
on Form CCC-10Q5 and submitted to the 
county office for approval prior to April 
15 of the year in which the crop is 
produced. Such contracts cannot be sold 
or traded, except under the terms and 
conditions specified in paragraph (b) of 
this section. 

(1) Contracts in order to be approved 
by the county committee shall include at 
least the following: 

(1) The name and address of the 
producer 

(ii) The State and County code of the 
State and County in which the 
additional peanuts are to be produced; 

(iii) The name, and address of the 
handier, and registration number 

(iv) The amount of Segregation t. 
Segregation 2. or Segregation 3 peanuts 
in pounds; 

(v) The contract price shown as a 
percentage of the quota peanut support 

rate: 

(vi) The signature of the producer; and 

(vii) The signature of the handler or 
authorized agent of the handler. 

(2) Contracts Form CCC-1005 (1-22- 
82). may contain but are not required to 
contain for approval the following: 

(i) The farm serial number of the farm: 

(ii) The type of peanuts: 

(iii) A requirement of disclosure by 
the producer of any liens on the peanuts 
on date of delivery; 

(iv) A provision that the producer 
shall not be liable for failure to deliver 
against such contract an amount of 
peanuts in excess of the actual 
production of such type and quality on 
the farm. In the case of harvested 
peanuts, however, the producer shall be 
free of his delivery obligation only so 
long at delivery of such peanuts is 
prevented solely because of external 
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source such as drought, fire, lightning, 
inherent explosion, windstorm, tornado, 
flood or other act of God. or any other 
condition beyond the control of the 
producer, or 

(v) The signature of the farm operator. 

(b) Contract transfers and delivery of 
contracted peanuts to other handlers. If 
a handler is unable to perform under 
contracts with producers for the 
purchase of additional peanuts because 
of conditions beyond the handler's 
control, including but not limited to 
insolvency, bankruptcy, death, or 
destruction of warehouse facilities, the 
handler and the producer may agree to 
the delivery of the peanuts to other 
handlers under the terms of the original 
contract or under modified terms. Such 
transfers shall not be valid without the 
prior written approval of the Deputy 
Administrator, State and County 
Operations. ASCS. A transfer shall be 
approved by the Deputy Administrator 
only if it is determined by the Deputy 
Administrator that such transfer will not 
impair the effective operation of the 
peanut program. 

(c) Contract transfers and transfer of 
delivery obligations to other producers. 

If a producer is unable to fully perform 
under the terms of a contract with a 
handler for the purchase of additional 
peanuts because of conditions beyond 
the prouducer's control including, but 
not limited to. farm reconstitutions 
(combinations and divisions), 
insolvency, bankruptcy or death, the 
handler and the producer or his 
succesor-in-interest may agree to a 
modification of the contract or to the 
substitution of another producer either 
under the original terms of the contract 
or modified terms: Provided however. 
That where there is a substitution of 
another producer, the original contract 
price and quantity provided for in the 
contract may not be changed. Such 
modifications or transfers of contract 
obligations shall not be valid without 
the prior written approval of the Deputy 
Administrator, State and County 
Operations. ASCS. A transfer shall be 
approved by the Deputy Administrator 
only if it is determined by the Deputy 
Administrator that such modifications or 
transfers will not impair the effective 
operation of the peanut program. 
Contract modifications other than 
changes in producer, owner, or operator, 
may be approved by the county ASCS 
office in accordance with instructions 
issued by ASCS. 

(d) Deliveries under optional 
provisions of the contract. Contracts 
may also specify, in addition to other 
matters, the terms and conditions of 
delivery of the peanuts covered in the 
contract. Such terms and conditions may 


include, but are not limited to, multiple 
delivery dates, priorities of delivery, 
specifications regarding quality, and 
variation in prices for time of delivery 
and/or quality of the peanuts actually 
delivered. 

(e) Contracts between handlers. 
Handlers may contract with other 
handlers to transfer liability for 
exporting or crushing contract 
additional peanuts. Such contracts must 
contain the following agreement: 

I agree that I will either export or crush the 
peanuts delivered under this contract as 
provided in Part 1446, Subpart-General 
Regulations Governing 1962 through 1965 
Crops Peanut Warehouse Storage Loans and 
Handler Operations, as amended, by August 
31 following the calendar year in which the 
crop is grown, except that if the final date for 
export or crushing is extended by the 
Commodity Credit Corporation to November 
30 of that year. I agree to dispose of such 
peanuts by November 30 of that year, and 
that, upon my failure to do so. 1 shall be 
subject to a marketing quota penalty as 
specified in such regulations on all such 
peanuts which have not been so crushed or 
exported. I further agree that if 1 contract 
with another Handler to market any such 
peanuts. I shall include as part of the contract 
the agreement contained herein, and upon my 
failure to do so. 1 may be subject to a 
marketing quota penalty, as specified in the 
regulations on all such peanuts. 

(f) Inspection of contract additional 
peanuts. The type and quality of each 
lot of contract additional peanuts 
delivered under contract shall be 
determined by an inspector when such 
peanuts are delivered by a producer. 

(g) Contracts for 1982 crop additional 
peanuts. Contracts between producers 
and handlers for 1982 crop additional 
peanuts entered into prior to April 15, 
1982, and meeting the requirements of 
the regulations then in effect (Subpart— 
General Regulations Governing 1979 and 
Subsequent Crops Peanut Warehouse 
Storage Loans and Handler Operations, 

7 CFR Part 1446), shall be considered as 
having met the requirements for such 
contracts which are set forth in this 
subpart. However, such contracts and 
the peanuts which are the subject of 
such contracts shall otherwise be 
governed by the terms and conditions 
set forth in this subpart. All references 
contained in such contracts to the 
General Regulations Governing 1979 and 
Subsequent Crops Peanut Warehouse 
Storage Loans and Handler Operations, 
or portions thereof, shall be deemed to 
be references to this subpart. 

( 1446.55 Commingling of quota and 
additional peanuts. 

Quota and additional farmers stock 
peanuts of like type and segregation 
may be commingled and exchanged on a 


dollar value basis to facilitate handling 
and marketing. The dollar value basis 
shall be determined on the basis of the 
quota support rate. The handler shall 
receive, store, and deliver all such 
peanuts in accordance with good 
commercial practices and instructions 
provided by CCC. For each lot of quota 
and/or additional peanuts stored 
commingled, the records of the handler 
shall show at all times the date and 
place received, name and address of the 
producer, the type, segregation, pounds, 
and dollar-value-in. The handler shall 
keep such other accounts and records 
and furnish such information and 
reports relating to the dollar-value-out 
and disposition of such peanuts as may 
be prescribed by the association or 
CCC. 

§ 1446.56 Use of additional peanuts as 
domestic edible peanuts. 

(a) "Immediate Buyback”purchase. 
During harvest season, a handler shall 
have the right to purchase additional 
peanuts from the association for 
domestic edible use at buying points 
owned or controlled by such handler at 
prices equal to 100 percent of the quota 
loan value of such peanuts plus handling 
charges. The purchase (i.c.. the 
“immediate buyback" purchase) may be 
made only from the association and only 
on the date such peanuts were delivered 
by the producer as collateral for a price 
support loan. The “immediate buyback” 
purchase shall be valid and accepted by 
the association only if the marketing 
card (ASCS-1002) is stamped “eligible 
for buyback". The handler shall: (1) As 
an agent for the association, advance to 
the producer price support from CCC 
funds for the peanuts at the additional 
loan rate; (2) pay to the producer from 
his own funds any agreed premiums for 
the delivery of such peanuts by the 
producer to the handler and (3) forward 
to the association a check payable from 
his own funds to CCC for the peanuts in 
an amount equal to the quota loan value 
of the peanuts, as well as any handling 
charges. The check and applicable 
ASCS-1007 will identify the peanuts as 
additional peanuts that may be used for 
domestic edible use and those 
documents must be transmitted to the 
association (as evidenced by a 
postmark) not later than the third 
workday (excluding Saturdays. 

Sundays, and Federal holidays) 
following the day the peanuts were 
inspected. Such receipts will be credited 
to the additional loan pool for such 
peanuts. 

(b) Purchases of Quota and 
Additional Peanuts Subsequent to 
Delivery. Handlers may also purchase 
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uota or additional peanuts for the loan 
doI for domestic edible use after 
Dlivery by producers to the association, 
nder terms and conditions established 
k the association and CCC. The 
Kinimum price for such purchases shall 
• the applicable carrying charges plus: 
l) Not less than 105 percent of the 
qLota loan value of the peanuts if paid 
Tr not later than December 31 of the 
Marketing yean or (2) not less than 107 
ercent of the quota loan value if puid 
|>r after December 31 of the marketing 
?ar. 

1 1446.57 Compliance requirements for 
metier* of contract additional peanuts. 

(a) Records. All contract additional 
Danuta acquired by a handler shall be 
imposed of by domestic crushing or 
iportation to an eligible country in 
:cordance with the conditions set forth 
his subpart. All handler’* records 
all be subject to a review by the 
SHociation. CCC, ASCS. or other 
presentatives of the Secretary of 
jgriculture to determine compliance 
ith the provisions of this subpart, 
efusal to make such handler’s records 
kailable to the association. CCC. 
iSCS, or other representative of the 
jecretary or the failure of such records 
establish such disposition by the 
jundler shall constitute prirna facie 

■ Mdence of noncompliance with this 
fjbpart for which a penalty may be 
psessed against the handler in 
rcordance with 5 1448.59. Reviews of 

P ndler records shall be made by the 
sociation in accordance with 
sidelines established by CCC 
(b) Excess marketings of Quota 
ranuts. A handler will be subject to a 
nalty for noncompliance if it is 
btermined by CCC that he marketed 
[um any crop, for domestic edible use. a 
rger quantity, or higher grades or 
ahty of peanuts, than could 
asonably be produced from the 
antity of peanuts having the grade, 
mel content, and quality of quota 
rmera stock peanuts purchased by the 
ndler during the applicable marketing 
•ir and those purchased in accordance 
ith the provisions of 5 1446.56. 
gardless of whether additional 
leanuts were acquired by the handler, 
i such case, the handler will be 
bligated to pay a penalty equal to 120 
?rcen! of the basic quota support rate 
ith respect to that quantity of farmers 
'Jck peanuts which are determined by 
CC to be necessary to produce the 
ixcess quantity or grade or quality of 
leanuts sold, expect that such penalty 
ay be reduced in appropriate 
rnumstances under the terms set forth 
i $ 1146.59. which also prescribes the 
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manner in which penalties will be 
assessed. 

(c) Marketing in the (J.S. of peanut 
products made from contract additional 
peanuts. A handler will be subject to a 
penalty for noncompliance if it is 
determined by CCC that the handler 
marketed in the United States, including 
its territories and possessions and the 
District of Columbia, any peanut 
products made from any crop of contract 
additional peanuts. In such case, the 
hundler will be obligated to pay a 
penalty equal to 120 percent of the basic 
quota support rate with respect to that 
quantity of farmers stock peanuts which 
are determined by CCC to be necessary 
to produce the quantity of peanut 
products imported and sold, except that 
such penalties may be reduced in 
appropriate circumstances under the 
terms set forth in f 1446.59, which also 
prescribes the manner in which 
penalties will be assessed. 

(d) Storage requirements for contract 
additional peanuts prior to 
processing. —(1) Commingled storage. 
Handlers may commingle quota loan, 
quota commercial additional loan, and 
contract additional peanuts. In such 
case, quota loan and additional loan 
peanuts must be inspected as farmers 
stock peanuts and settled on a dollar 
value basis less adjustments for 
shrinkage, except when such peanuts 
are purchased from the association for 
domestic edible use on an in-grade, in¬ 
weight basis. Contract additional 
peanuts must be inspected on a fanners 
stock basis and accounted for on a 
dollar-value basis less a one time 
adjustment for shrinkage for each crop 
equal to 4.0 percent of the dollar value 
of the peanuts fur Virginia-type peanuts 
and 3.5 percent for all other peanut 
types. However, if such additional 
contract peanuts are graded out and 
accounted for prior to February 1 of the 
year following the year in which the 
peanuts were grown, the adjustment of 
the dollar value for shinkage shall be 3.5 
percent for Virginia-type and 3.0 percent 
for all other peanuts. 

(2) Identity preserved storage. 
Contract additional peanuts stored 
’’identity preserved" shall be inspected 
as farmers stock peanuts and settled on 
a dollar value basis. The handler shall 
receive, store, and otherwise handle 
such peanuts in accordance with good 
commercial practices and instructions 
provided by CCC. 

(3) Penalties . Failure to store and 
account for peanuts in accordance with 
the requirements of this paragraph shall 
constitute noncompliance with this 
subpart for which a penalty may be 
assessed in accordance with } 1446.59. 
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(e) Disposition of contract additional 
peanuts. —(1) Disposition. Handlers 
shall dispose of all contract additional 
peanuts, either by exportation, crushing, 
or substitution, in accordance with the 
requirements and procedures of 
} 1446.58. 

(2) Final disposition date. Handlers 
shall dispose of all contract additional 
peanuts by August 31 of the year 
following the calendar year in which the 
crop was grown. 

(3) Extension of final disposition date. 
The final disposition date shall be 
extended to November 30 of the year 
following the calendar year in which the 
crop was grown if, by August 31. the 
handler 

(i) Furnishes information to the 
association showing that the contract 
additional peanuts have been milled and 
positive lot identified: 

(ii) Furnishes the association with the 
name and location of the contract 
additional peanuts; and 

(ili) Provides a written statement to 
the association agreeing to pay for any 
supervision costs which are incurred 
with respect to contract additional 
peanuts after August 31. 

(4) Disposition following an extension. 
The identical contract additional 
peanuts with respect to which a request 
for extension of the final disposition 
date has been granted by the 
association or CCC must be disposed of 
by exportation or crushing in conformity 
with the requirements of S 1446.58. Such 
contract additional peanuts may not be 
disposed of through the substitution 
procedures set forth in $ 1446.58(d). 

(5) Penalties. The failure of a handler 
to dispose of contract additional 
peanuts by the final date for disposition 
in accordance with the requirements of 
this subpart shall constitute 
noncompliance with the provisions of 
this subpart for which a penalty may be 
assessed against the handler in 
accordance with the provisions of 

5 1446.59. 

§ 1446.58 Supervision and handling of 
contract additional peanuts. 

The handler must arrange for and the 
association will conduct onsite 
supervision of domestic handling of 
contract additional peanuts including 
storing shelling crushing cleaning 
milling blanching weighing and 
shipping. 

(a) Access to facilities . The hundler. 
by entering into contracts to receive 
contract additional peanuts or any 
person or firm otherwise receiving 
contract additional peanuts, shall be 
deemed to have agreed that authorized 
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representative^) of CCC and the 
association: 

(1) May enter and remain upon any of 
the premises of the handler when such 
peanuts are being received, shelled, 
cleaned, bagged, sealed, weighted, 
graded, stored, milled, blanched, 
crushed, packaged, shipped, sized, 
processed into flaked peanuts or other 
products, or otherwise handled. 

(2) May inspect such peanuts and the 
oil, meal, and other products thereof: 
and 

(3) May inspect the premises, facilites. 
operations, books, and records of the 
handler to the extent necessary to 
determine that such peanuts have been 
handled in accordance with this 
subpart. 

(b) Notifying the association . Before 
moving or processing any contract 
additional peanuts, the handler (or 
cleaner, shelter, or processor under 
contract with the handler) shall notify 
the association of the time such 
operation will begin and the 
approximate period of time required to 
complete the operation. When a plant is 
not currently under supervision, the 
handler shall give at least five working 
days advance notice to the association 
so that supervision can be arranged. 

(c) Processing . The contract 
additional peanuts shall be shelled or 
otherwise milled, crushed, or shelled 
and crushed as a continuous operation 
separate from other peanuts. Shelled 
peanuts shall be identified with positive 
lot identity tags before being stored and 
moved for crushing, exportation, 
processing into peanut flakes, or 
processing into peanut products to be 
exported. Except as otherwise 
authorized by the association, such 
peanuts will be considered as having 
been crushed or exported only if 
positive lot identity has been 
maintained in the following manner: 

(1) Transportation . The peanuts shall 
be transported from the storage location 
in a covered vehicle, such as a truck or 
railroad car. The vehicle shall be sealed 
unless the association determines that 
identity of the peanuts can be 
maintained without sealing. 

(2) Storage. The peanuts shall be 
stored in separate building(s) or bin(s) 
which can be sealed or which the 
association determines will 
satisfactorily maintain lot identity. 

(d) Substitution of quota and 
additional peanuts. —(1) Substitution of 
quota peanuts which have been 
exported. 

(i) Farmers stock peanuts. The 
identical contract additional farmers 
stock peanuts shall be handled in 
accordance with the provisions of this 
section, except that with prior 


notification to and approval of the 
association, farmers stock quota 
peanuts of the same crop. type, quality, 
and area may be exported in place of 
such additional peanuts. 

(ii) Milled peanuts. The identical 
contract additional milled peanuts 
shelled under supervision of the 
association Bhall be disposed of in 
accordance with this section, except 
that with prior notification to and 
approval by the association, such 
peanuts may be used to replace, in 
domestic edible use, quota peanuts of 
the same crop, type, area, and screen 
size, which have been previously 
exported. The quota peanuts exported, 
for which substitution is requested, must 
have been positive lot identified and 
otherwise handled as additional 
peanuts. 

(2) Use of additional peanuts for 
domestic edible uses prior to 
substitution. Additional peanuts may be 
used for domestic edible use with prior 
notification and approval of the 
association and upon presentation to the 
association of an irrevocable letter of 
credit in an amount which is not less 
than 120 percent of the quota support 
rate for any portion of the lot for which 
substitution has not been approved in 
accordance with paragraph (d)(1) of this 
section. Such letter of credit shall be 
issued in a form and by a bank which is 
acceptable to CCC. The handler shall 
subsequently deliver to the association 
satisfactory evidence that a like amount 
of quota peanuts of appropriate screen 
sizes have been handled as contract 
additional peanuts and exported in 
accordance with these regulations. Such 
evidence must be submitted no later 
than 30 days after the final date for 
export as established in S 1448.57(e)(2) 
or 15 days prior to the expiration of the 
letter of credit, whichever occurs first. If 
satisfactory evidence is not presented 
by such date. CCC may authorize the 
association to draw against the letter of 
credit the full amount of the penalty 
which would otherwise be due for 
failure to dispose of contract additional 
peanuts in accordance with this subpart. 

(3) Time limitations. Substitution may 
not be requested or approved with 
respect to contract additional peanuts 
for which the final disposition date has 
been extended in accordance with 

5 1446.57(e)(3). 

(e) Expense charged to handlers. All 
supervision costs shall be borne by 
handlers. 

(f) Domestic sale or transfer of 
contract additional peanuts. —(1) 
Farmers stock peanuts. The handler 
must submit contracts (CCC-1006) 
covering any domestic sale, transfer, or 
other disposition of farmers stock 


contract additional peanuts to the 
association for written approval. Such Q 
approval must be obtained prior to any 15, 
physical movement of the peanuts by #J 
the handler from the buying point. 

Approval of any domestic sale, transfer, K 
or other disposition may be made only if E. 
the person to whom the peanuts are 
sold, transferred, or disposed of agrees n 
in writing to handle and crush fincludingft 
processing into flakes in those instances *} 
where such processing may be 
considered as crushing under vs 

5 1448.52(s)) or export the contract 
additional peanuts as raw peanuts or 
peanut products in accordance with the 
terms and conditions of this subpart. 
Approval of such contracts may be 
made before or after delivery of the 
peanuts to the handler by the producer 
(2) Milled peanuts. The handler musl 
submit contracts (CCC-1006) covering 
any domestic sale, transfer, or other 
disposition of milled contract additional 
peanuts to the association for written 
approval. Approval must be obtained 
prior to any physical movement of the 


P 


* 


peanuts by the handler. Approval of an) jljfc 


E 


domestic sale, transfer, or other 
disposition may be made only if the 
person to whom the peanuts ore sold, 
transferred, or disposed of agrees, in 
writing, to handle and crush (includes ■ 
processing into flakes if approved by theft 


K 

v 

* 

D 

i 


P- 
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d- 
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association or CCC) or export the 
contract additional peanuts in 
accordance with the terms and 
conditions of this subpart. 

(g) Disposal of contract additional 
peanuts. Contractadditional peanuts 
may be disposed of by domestic 
crushing or by exportation to an eligible W 
country as follows: H 

(1) All kernels may be crushed 
domestically; or 

(2) All kernels may be exported for 
crushing, if fragmented; or 

(3) All kernels that are graded to meet 

the edible export standards may be 
exported and the remaining kernels: (i) 
Crushed domestically, or (ii) exported ft 
for crushing, if fragmented; or ’ 

(4) All of the peanuts may be exported ft 

as farmers stock peanuts: or ft 

(5) The peanuts may be exported to an ft 

eligible country as peanut products if J 

such peanuts meet edible export 
standards: or [ 

(6) The peanuts may be processed intf 

peanut flakes for those domestic uses | 

approved by CCC or the Association to i 
be considered as a crushing use under i { 
the terms of S 1446.52(a) if such peanuts p 
meet domestic edible quality standards K 

ft 

(7) The peanuts may be exported as $ 

milled or inshell peanuts. v. 
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■ ]h) Disposal of meal contaminated by 
djflatoxin. All meal produced from 
limits which are crushed domestically 
g|d found to be unsuitable for use as 
because of contamination by 
atoxin shall be disposed of for 
nfeed purposes only. If the meal is 
ported the export bill of lading shall 
fleet the analysis of the lot by 
iusion and appropriate completion 
ereon of the following statement: 

is shipment consists of lots of meal 
hich contains aflatoxin ranging from. 

— to -PPB and averaging- 

W>B" 

I (i) Final dates for scheduling 
ipervision . Contract additional farmers 
ck peanuts shall be scheduled for 
pervision by the Association during 
ie normal marketing period but not 
ter than July 31 of the calendar year 
Mowing the calendar year in which the 
was grown, untess prior approval 
n later date has been made by the 
sociation. 

0) Exportation provisions. —(1) 
poriation to a US. Government 
ency . Except for the exportation of 
w peanuts to the military exchange 
rvices for processing outside the 
mted States, the exportation of 
Danuts in any form by or to a United 
lutes Government agency shall not be 
)nsidered as exportation to an eligible 
>untry. but shall instead be considered 
domestic edible use of such peanuts, 
owever, sales to a foreign government 
hich are financed with hinds made 
lailuble by a United States agency, 
icb as the Agency for International 
evelopment, will not be considered 
lies to a United States Government 
gency if the peanuts are not purchased 
the foreign buyer for transfer to a 
inited States agency. 

(2) Exportation of contract additional 
rom/te.—All contract additional 
Danuta which are not crushed 
Dmestically (including approved 
ocessing into flakes) and which are 
ligible for exportation shall be exported 

accordance with the provisions of this 
bpart to an eligible country as peanuts 
peanut products. 

(3) Reentry transshipment and 
uidated damages.-^ i) Reentry 
nsshipment. Additional peanuts and 
anut products made from such 

nuts which have been exported shall 
t be reentered by anyone Into the 
|nited States in any form or product 
nd shall not be caused by a handler to 
e diverted or transshipped to other 
ian an eligible country in any form or 
roduch If contract additional peanuts 
n peanut products made from such 
eanuts are reentered into the United 
tales, the handler shall, except in cases 
rheie the handler's liability is 


transferred under a valid good-faith 
transfer executed in accordance with 
the regulations of this part, be liable for 
liquidated damages as specified in 
paragraph (j)(3)(ii) of this section. 
Liability for liquidated damages arising 
out of purchases of loan additional 
peanuts (peanuts purchased from 
inventories of additional peanuts 
pledged as price support loan collateral) 
are governed by the terms of 
announcements issued by CCC 
describing the terms and conditions of 
such sales. 

(ii) Liquidated damages. Any handler 
receiving contract additional peanuts 
shall be deemed to have agreed that: 
CCC may incur serious and substantial 
damages to its program to support the 
price of quota peanuts if additional 
contract peanuts or products made from 
such peanuts are exported and later are 
reentered into the United States or 
diverted or transshipped to other than 
an eligible country in any form or 
product: the amount of such damages 
will be difficult it not impossible, to 
ascertain exactly: and, with respect to 
any such peanuts or the products of 
such peanuts which are reentered into 
the United States or diverted to or 
transshipped to other thon an eligible 
country, such handler shall pay to CCC 
as liquidated damages and not as a 
penalty, the amount by which the 
national quota support rate for the 
applicable crop year exceeds the 
national additional peanut support rate, 
for that year on a per pound basis for 
each pound of peanuts or peanut 
products reentered. It is agreed that 
such liquidated damages are a 
reasonable estimate of the probable 
actual damages which CCC would suffer 
because of such reentry, diversion, or 
transshipment. 

(iil) Waiver or reduction of liquidated 
damages. The liquidated damages 
specified in paragraph (j](3)(ii) of this 
section may be reduced or waived if the 
Executive Vice President of CCC dr his 
designee, determines that such waiver 
or reduction will not impair the effective 
operation of the peanut price support 
program. Such reduction or waiver may 
contain such terms and conditions as 
the Executive Vice President of CCC or 
his designee determines to be 
appropriate and necessary for 
effectuating the purposes of the peanut 
price support program. 

(4) Evidence of exportation. The 
handler shall furnish the association or 
CCC with the followthg documentary 
evidence of exportation of peanuts or 
peanut products not later than 30 days 
after the final disposition date provided 
in § 1446.57(e): 


(i) Exportation by water A 
nonnegotiable copy of an onboard ocean 
bill of lading, signed on behalf of the 
carrier, showing the date and place of 
loading onboard vessel, the weight of 
the peanuts, peanut meal, or products 
exported, the name of the vessel, the 
name and address of the exporter, and 
the country of destination. Peanut meal 
which is unsuitable for use as feed 
because of contamination by aflatoxin 
shall be identified on the bill of lading in 
accordance with this section. 

(ii) Exportation by rail or truck. A 
copy of the bill of lading (showing the 
weight of the peanuts or peanut meal or 
products exported), supplemented by a 
copy of the Shipper's Export Declaration 
or other documentation acceptable to 
the association. Peanut meal which is 
unsuitable for feed use because of 
contamination by aflatoxin shall be 
identified on the bill of lading in 
accordance with this section. 

(iii) Exportation by air. A copy of the 
Airway Bill (showing the weight of the 
peanuts, peanut meal, or peanut 
products exported, the consignee and 
shipper) and other documentation 
acceptable to the association. 

(iv) Certified statement A statement 
signed by the handler specifying the 
name and address of the consignee or, 
upon request by the association of CCC, 
a copy of the consignee receipt. 

(k) Penalties. Failures to obtain 
required supervision from the 
association, or failure to handle and 
dispose of contract additional peanuts 
in accordance with the provisions of this 
section, shall constitute noncompliance 
with the provisions of this subpart for 
which a penalty may be assessed in 
accordance with $ 1446.59. 

{ 1446.59 Assessment of penalties and 
liquidated damages against handlers. 

(a) Penalty liability. A handler shall 
be subject to the penalty provisions of 
this subpart for any or all of the 
following violations: 

(l) Failure to keep or make available 
records in accordance with S 1446.57(a): 

(2) Excess marketings of quota 
peanuts, as set forth in { 1446.57(b), 
including any marketing of imported 
peanut products made from contract 
additional peanuts as set forth in 

S 1446.57(c) or any marketing of 
imported peanut products made from 
additional peanuts purchased from the 
inventory of CCC loan collateral 
peanuts; 

(3) Failure to store and account for 
contract additional peanuts in 
accordance with the requirements of 
i 1446.57(d): 
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(4) Failure to dispose of contract 
additional peanuts in accordance with 
this subpart by the final disposition date 
in accordance with § 1446.57(e); or 

(5) Failure to obtain supervision of or 
to handle contract additional peanuts as 
required by 8 1446.58. 

(b) Liquidated damages. The liability 
for. and the amount of liquidated 
damages shall be determined in 
accordance with 8 1446.58(j)(3). 

(c) Penalty rate and amount. The 
penalty rate shall be equal to 120 
percent of the basic quota support rate 
for the applicable crop year for the type 
of peanuts involved in the violation for 
which the penalty is being assessed. The 
amount of the penalty shall be equal to 
the penalty rate times the quantity of 
peanuts: (1) For which records have not 
been properly kept or made available; 

(2) marketed as excess quota 
marketings; (3) not properly stored; (4) 
not properly disposed of; (5) not 
properly supervised or handled; or (6) 
determined by CCC to have been 
necessary to produce the quantity of 
peanut products made from contract 
additional peanuts imported and sold in 
the United States. 

(d) Notice of assessment. A handler 
shall be notified in writing of the 
assessment of a penalty or liquidated 
damages by a CCC contracting officer. 
Such notice shall state the basis for the 
assessment of the penalty or liquidated 
damages, and shall advise the handler 
of the handler's appeal rights under this 
subpart. 

(e) Appeals. A handler who is 
dissatisfied with the penalties or 
liquidated damages assessed by the 
CCC contracting officer may file a 
written request for reconsideration of 
the assessment with the CCC 
contracting officer. Such request must be 
made no later than 15 days after the 
handler receives the notice of 
assessment. If the handler is dissatisfied 
with the determination, the handler may 
appeal such determination by submitting 
a written notice of appeal to the 
Executive Vice President of CCC, within 
15 days of the issuance of a 
determination of reconsideration by the 
contracting officer. Except as otherwise 
provided herein, such appeal shall be 
conducted in accordance with the 
appeal regulations set forth in Part 780 
of this title. 

(f) Request for reductions of penalties 
or liquidated damages. —(1) Form of 
request A handler may request a 
reduction in the amount of the penalties 
or liquidated damages which have been 
assessed. Such a request shall be 
treated as an appeal under paragraph (e) 
of this section, and must comply with 
the requirements of that section. The 


handler may simultaneously contest 
liability for the penalty or liquidated 
damages and, in the alternative, request 
that the penalty or liquidated damages 
be reduced. 

(2) Reduction criteria. —(i) Liquidated 
damages. The criteria for reducing 
liquidated damages shall be those which 
are set forth in 8 1446.58(j)(3](iij). 

(ii) Penalties. A penalty may be 
reduced if the Executive Vice President 
of CCC or his designee, determines that 
the violation for which the penalty was 
assessed was done unintentionally or 
unknowingly by the handler and that a 
reduction in the amount of the penalty 
would not impair the effective operation 
of the price support program for peanuts. 
The provisions of this paragraph shall 
be applicable only to handlers who 
made a good faith effort to comply fully 
with the terms and conditions of the 
program. 

(3) Limitations . The amount of a 
penalty may not be reduced to less than 
an amount which is equal to 40 percent 
of the basic quota support rate for the 
applicable crop year times the quantity 
of peanuts involved in the violation. 
There shall be no limitation on the 
amount by which an assessment of 
liquidated damages may be reduced. 

Warehouse Storage Loans 

6 1446.60 Availability of warehouse 
storage loans. 

(a) Loans to associations. CCC will 
make warehouse storage price support 
loans to the associations specified in 
paragraph (b) of this section which 
contract with CCC to arrange for the 
storing and handling of farmers stock 
peanuts, make price support advances 
to producers on such peanuts, and use 
such peanuts 88 collateral for loans to 
be obtained from CCC Loans on quota 
peanuts shall be made on the basis of 
the quota support rate, and loans on 
additional peanuts shall be made on the 
basis of the additional support rate. 

Such loans will mature on demand. 

(b) Associations and areas. Price 
support advances will be available 
through: 

(1) The GFA Peanut Association of 
Camilla, Georgia, for the Southeastern 
area consisting of Puerto Rico, the U.S. 
Virgin Islands, and the States of 
Alabama, Florida, Georgia. Mississippi, 
and that pari of South Carolina south 
and west of the Santee-Congaree-Broad 
Rivers; 

(2) The Southwestern Peanut Growers 
Association of Gorman. Texas, for the 
Southwestern area consisting of all 
other territories and possessions of the 
United States not listed in paragraphs 
(b)(1) or (b)(3) of this section, and the 


States of Alaska. Arizona. Arkansas. 
California, Colorado, Hawaii, Idaho. 
Kansas. Louisiana. Montana. Nebraska, 
New Mexico. Nevada, North Dakota. 
Oklahoma. Oregon. South Dakota. 
Texas. Utah, Washington, and 
Wyoming; 

(3) The Peanut Growers Cooperative 
Marketing Association of Franklin. 
Virginia, for the Virginia-Caroiina area 
consisting of the District of Columbia, 
and the States of Connecticut. 
Delaware. Illinois, Indiana, Iowa. 
Kentucky, Maine. Maryland. 
Massachusetts. Michigan, Minnesota, 
Missouri. New Hampshire. New Jersey. 
New York, North Carolina. Ohio. 
Pennsylvania. Rhode Island, Tennessee. 
Vermont. Virginia, West Virginia. 
Wisconsin, and that part of South 
Carolina north and east of the Santee- 
Congaree-Broad Rivers. 

(c) Where available. Price support 
advances will be available to eligible 
producers at warehouses which have 
entered into peanut receiving and 
warehouse contracts with the 
association. Such contracts will require 
the warehouseman to inform producers 
that price support advances are 
available and to moke advances to 
producers on eligible peanuts tendered 
for price support as provided in 
paragraph (g) of this section. The 
contracts will require Warehousemen tc 
(1) Examine the producers' marketing 
cards to determine price support 
eligibility; (2) make entries on the 
marketing card as required by Part 729 
of this title; and (3) record each delivery 
as to quota or additional peanuts and 
date of delivery. If quota peanuts or 
contract additional peanuts are 
delivered, the balance of the quota or 
contract additional peanuts must be 
shown on the marketing card after each 
delivery. The names and locations of 
such warehouses may be obtained from 
the office of the appropriate association 
or from State or county ASCS offices. 

(d) Time. Price support advances to 
eligible producers on peanuts of any 
crop will be available from the 
beginning of harvest through the 
following January 31 or such later date 
as may be established by the Executive 
Vice President. CCC. If the final date of 
availability falls on a nonworkday for 
the association, the applicable final date 
shall be the next workday, 

(e) Inspection . The type and quality of 
each lot of farmers stock peanuts 
delivered to an association for a price 
support advance shall be determined U) 
an inspector when such peanuts are 
received at a warehouse under contract 
with an association. 
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(f) Producer agreement To obtain a 
price support advance, the producer 
shall, in writing, authorize the 
association to pledge the peanuts 
delivered to the association by the 
producer to CCC as collateral for a 
warehouse storage loan and relinquish . 
any right to redeem or obtain possession 
Df such peanuts. 

(g) Advance to the producer . For each 
lot of peanuts delivered, the association 
will make a price support advance to the 
producer in an amount equal to the 
uipport value of such peanuts in 
accordance with procedures established 
)> CCC. However, in addition to 
n.irketing quota penalties and the 
[inductions specified in § 1448.62, any 
[assessments or excise taxes imposed by 
State law will be deducted from such 
advances and puid to the proper State 
authorities. In addition, the 
Southwestern Peanut Growers 
Association may, upon the prior 
agreement of the producer, deduct from 
mch advance an amount which is 
ipproved by CCC. not to exceed Si per 
u j t weight ton of peanuts upon which 
tuch advance was made, and which is 

o be used in financing its peanut related 
ictivities outside the price support 
program. 

(h) Fraud by the producer. The making 
)f any fraudulent representation by a 
producer in the loan documents or in 
obtaining a price support loan advance 
ihall render the producer subject to 
criminal prosecution under applicable 
'ederal statutes. In addition to any 
iability under criminal or civil fraud 
statutes, the producer shall be 
>ersonally liable to CCC for the amount 
>f the loan advance and for all costs 
vhich CCC incurred as a result of the 
>mducer*s fraudulent representation, 
ogether with interest upon such 
amounts at the rate per annum equal to 
he rate of interest which was charged 
XC by the Treasurer of the United 
States on the date the price support loan 
advance was mode. The producer shall 
>e given credit for the proceeds received 
>> CCC upon sale of the peanuts upon 
vhich such advance was made. 

(0 Ineligible peanuts. Any person who 
causes ineligible peanuts (as defined in 
5 1446 64). to be placed in the loan 
>rogram shall pay to CCC, as liquidated 
I a mages, the amount by which the 
iverage quota or additional loan rate 
whichever is applicable) for that type of 
x?anuts exceeds the market price for 
jiich type for crushing, as determined by 
XC Such person shall pay such 
‘mount to CCC promptly upon demand, 
liquidated damages under this 
Subsection may be reduced by the 
Executive Vice President. CCC. or his 


designee based upon a consideration of 
the following factors: (1) Whether the 
person causing ineligible peanuts to be 
placed in the loan program made a good 
faith effort to ensure that ineligible 
peanuts were not pledged as loan 
collateral; (2) the degree of damage or 
potential damage to the price support 
program; (3) the nature and 
circumstances of the violation; (4) the 
extent of the violation; and (5) any other 
pertinent information. 

§ 1446.61 Pooling and distribution of net 
gains. 

The association shall establish 
separate pools by area. type, and 
segregation of peanuts and maintain 
separate, complete and accurate records 
for quota peanuts under loan and for 
additional peanuts under loan. Bright 
hull and dark hull Valencia peanuts 
produced in the southwest area shall be 
considered as different types for 
purposes of establishing pools under this 
section. Net gains on peanuts in each 
pool shall be distributed to each 
producer in proportion to the value of 
peanuts placed in the pool by the 
producer, except that any distribution of 
net gains with respect to additional 
peanut pools of any type to a producer 
shall be reduced to the extent of any 
loss incurred by CCC on quota peanuts 
of a different type placed under loan by 
the same producer. In addition, the 
proceeds due to any producer from any 
pool shall be reduced by the amount of 
any losses which are incurred by CCC 
with respect to peanuts which are 
transferred from an additional loan pool 
to a quota loan pool under the 
provisions of this subpart. 

(u) Quota pool. Net gains fropi 
peanuts in the quota pool shalrconsisl 
of: 

(1) the net gains which are in excess 
of the loan indebtedness on quota 
peanuts and other costs or losses which 
are incurred by CCC as the result of 
such peanuts being placed in the pool by 
a producer, plus 

(2) an amount from the net gains on 
additional peanuts sold into domestic 
food and related uses which is equal to 
the losses incurred in disposing of an 
equal quantity of quota peanuts of the 
same type and segregation in the same 
production area, considering sales of 
quota peanuts for export first and then 
as necessary, sales for crushing. 

(b) Additional pool. Net gains for 
peanuts in the additional pool shall 
consist of: 

(1) The net gains which are in excess 
of the loan indebtedness on additional 
peanuts and other costs or losses which 
are incurred by CCC as the result of 


such peanuts being placed in the pool by 
a producer, less 

(2) An amount of the net gains from 
the additional pool allocated to the 
quota pool to offset any loss on that 
pool which is attributable to additional 
peanuts being used in domestic edible 
use. 

$ 1446.62 Producer Indebtedness. 

(a) Facility and drying equipment 
loans. If an installment or installments 
on any loan made by CCC on farm 
storage facilities or drying equipment 
are payable under the provisions of the 
note evidencing such loan and the 
amount due is recorded on the 
producer's marketing card, any amount 
due the producer under this subpart, 
after deduction of payments due prior 
lienholders, shall be applied to such 
installment(s). 

(b) Producers listed on county debt 
record. If the producer is indebted to 
CCC. Farmers Home Administration, or 
to any other agency of the United States, 
and such indebtedness is listed on the 
county debt record and recorded on the 
producer's marketing card, amounts due 
the producer under this subpart, after 
deduction of amount due prior 
lienholders and on farm storage 
facilities or dry ing equipment, shall be 
applied to such indebtedness as 
provided in the Secretary’s Setoff 
Regulations. Part 13 of this title. 

$ 1446.63 Eligible producer. 

(a) Requirements. An eligible 
producer is an individual, partnership, 
association, corporation, estate, trust, or 
other legal entity, and whenever 
applicable, a State, political subdivision 
of a State, or any agency thereof, 
producing peanuts as a landowner, 
landlord, tenant, or sharecropper on a 
farm. No producer oh a farm for which 
the farm operator fails timely to file a 
report of crop or land use acreage as 
required by Part 718 of this title 9hall be 
eligible for price support at the quota 
loan rate unless the late-filed report was 
accepted by the county ASC committee. 
In addition, no producer shall be eligible 
for price support at the quota loan rate if 
the producer has filed an erroneous 
report of crop or land use acreage 
unless: (1) The determined acreage does 
not differ from the reported acreage by 
more than the tolerance established by 
Part 718 of this title; or (2) the county 
ASC committee determines that the 
producer acted in good faith in reporting 
the crop or land use acreage. 

(b) Estates and trusts. A receiver of an 
insolvent debtor's estate, an executor or 
an administrator of a deceased person's 
estate, a guardian of an estate or of a 
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ward or of an incompetent person, and 
trustees of a trust estate shall be 
considered to represent the insolvent 
debtor, the deceased person, the ward 
or incompetent, and the beneficiaries of 
a trust, respectively, and the production 
of the receiver, executor, administrator, 
guardian, or trustees shall be considered 
to be the production of the person 
represented. Loan documents executed 
by any such person shall be accepted by 
CCC only if they are legally valid and 
such person has the authority to sign the 
applicable documents. 

(c) Eligibility of minors . A minor who 
is otherwise an eligible producer shall 
be eligible for price support only if such 
minor meets one of the following 
requirements: (1) The right of majority 
has been conferred on such minor by 
court proceedings or by statute: (2) a 
guardian has been appointed to manage 
such minor's property and the 
applicable price support documents are 
signed by the guardian: or (3) a bond is 
furnished under which a surety 
guarantees to protect CCC from any loss 
incurred for which the minor would be 
liable had such minor been an adult. 

#1446.64 Eligible peanuts. 

Eligible peanuts shall be farmers stock 
peanuts of the applicable crop which 
were produced in the United States by 
an eligible producer. 

(а) Quota support Peanuts eligible for 
quota support are peanuts which meet 
the following requirements. The peanuts: 

(1) Must be Segregation 1 peanuts; 

(2) Must contain not more than 10 
percent moisture and which, if 
mechanically dried, contain at least 0 
percent moisture; 

(3) Must contain no more than 10 
percent foreign material; 

(4) Must be free and clear of all liens 
and encumbrances, including any 
landlord's liens, unless acceptable 
waivers are obtained; 

(5) Must, if delivered to the 
association in bags in the Southwestern 
area, be in new or thoroughly cleaned 
used bags which: (i) Are made of 
material other than mesh or net. 
weighing not less than 7V* ounces nor 
more than 10 ounces per square yard 
and containing no sisal fibers, (ii) are 
free from holes, (ill) are finished at the 
top with either the selvage edge of the 
material, a binding, or a hem. and (iv) 
are uniform in size with approximately 2 
bushel capacity: 

(б) Must not have been produced on 
land owned by the Federal Government 
if such land is occupied without a lease 
permit or other right of possession: and 

(7) Must have been inspected as 
farmers stock peanuts and have an 


official grade determined by an 
inspector. 

(b } Additional support Peanuts 
eligible for additional support are 
peanuts which meet the following 
requirements. The peanuts: 

(1) Must contain not more than 10 
percent moisture; 

(2) Must contain not more than 10 
percent foreign material, except that 
such peanuts may contain more than 10 
percent foreign material, if the handler 
agrees to purchase such peanuts for 
domestic edible use as provided in 

§ 1440.56(a). 

(3) Must be free and clear of all liens 
and encumbrances, including landlord's 
liens, unless acceptable waivers are 
obtained; 

(4) Must, if delivered to the 
association in bags in the Southwestern 
area, be in new or thoroughly cleaned 
used bags which: (i) Are made of 
material other than mesh or net. 
weighing not less than 7Mi ounces nor 
more than 10 ounces per square yard 
and containing no sisal fibers, (ii) are 
free from holes, (iii) are finished at the 
top with either the selvage edge of the 
material, a binding, or a hem. and (iv) 
are uniform in size with approximately 2 
bushel capacity; 

(5) Must not have been produced on 
land owned by the Federal Government 
if such land is occupied without a lease 
permit or other right of possession; and 

(6) Must have been inspected as 
farmers stock peanuts and have an 
official grade determined by an 
inspector. 

Peanuts which are graded as 
Segregation 2 or 3 and which, because 
they contain more than 10 percent 
moisture and/or foreign material, would 
otherwise not be considered acceptable 
for loans under the provisions of (b)(1) 
and (b)(2) will nonetheless be 
considered eligible for loans, provided 
that all other conditions of this section 
are met, if: the level of moisture does not 
exceed a level determined to be 
acceptable by the association; the local 
crushing market for peanuts is such that 
the peanuts can be crushed within a 
reasonable time, as determined by the 
association; and the producer has made 
a bona fide effort, as determined by the 
association, to clean and dry such 
peanuts prior to offering such peanuts 
for loan. 

(c) Ownership requirement. In 
addition to the requirements set out 
above, the beneficial interest in all 
peanuts of all segregations tendered for 
support as either quota or additional 
peanut* must be in the producer who 
delivers them to the association and 
must always have been in such producer 


or a former producer whom such 
producer succeeded before the peanuts 
were harvested. In order to meet the 
requirements of succession, the rights, 
responsibilities, and interests of the 
former producer with respect to the farm 
on which the peanuts were produced 
shall hove been substantially assumed I 
by the person claiming succession. Merc 
purchase of a crop prior to harvest, 
without acquisition of any additional 
interest in the farm on which the 
peanuts were produced, shall not 
constitute succession. Any producer in 
doubt as to whether his interest in the 
peanuts complies with the requirements 
of this section should, before applying 
for price support, make available to the 
appropriate county A SC committee all 
pertinent information which will permit 
a determination with respect to 
succession to be made by CCC 


§ 1446.65 Disposition of Segregation 3 
peanuts and liquidated damages. 

(a) Disposition of Segregation 3 
peanuts . Any producer who has u lot of 
farmers stock peanuts classified by the 
inspector as Segregation 3 peanuts shall* 

(1) Deliver the peanuts to the 
association subject to the conditions *nt 
forth in this subpart for loan at the 
additional loan rate; 

(2) Deliver such lot as contract 
additional peanuts subject to the 
provisions of # 1446.54; 

(3) Sell such peanuts as quota peanutj 
subject to the Conditions set forth in this 
subpart to a handler who is a signer of 
the peanut marketing agreement or to 
any handler in the event that such 
peanuts are seed peanuts produced 
under the auspices of a State agency if 
the handler to whom the peanuts are 
sold has signed a supervision 
supplement to the warehousing contract 
with the area marketing association; or 

(4) Retain the lot for seed. 

(b) Failure to Properly Dispose of 
Segregation 3 Peanuts . If the producer 
does not dispose of or market such 
peanuts as provided above on the date 
of inspection, such producer shall be 
ineligible for continued quota price 
support for the rest of the marketing 
year on all peanuts at the close of 
business on the day of the inspection 

(c) Retention of Segregation 3 Peanuts 
for Seed. If the producer elects to retain 
a lot for seed, the producer shall 
designate such peanuts as quota 
peanuts, have the net weight of such 
peanuts determined and deducted from 
the farm marketing card, and advise the 
inspector that the peanuts are being 
retained for seed. The producer shall hi 
given a copy of the ASCS-1007 as a 
record showing the quantity and quality 
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actors of the peanuts and must store 
such peanuts separate from other 
jeanuts on the farm- The producer shall 
lotify CCC when such peanuts are used 
ami otherwise account for the 
disposition of such peanuts. Should it 
ater be determined that such peanuts 
Eire unfit for seed use, the producer may. 
b fter receiving prior approval from the 
county office, sell such peanuts for 
crushing as quota peanuts without 
>enefit of price support. 

(d) Liquidated damages. Any producer 
>articipating in the price support loan 
jrogram shall be deemed to have agreed 
hat: CCC will incur serious and 
substantial damage to its program to 
lupport the price of peanuts if 
Segregation 3 peanuts are disposed of 
Other than in the manner prescribed by 
XC; the amount of such damages will 
je difficult, if not impossible, to 
ascertain exactly: and. with respect to 
Bny lot of peanuts which is pledged as 
collateral for a quota price support loan 
jut which is ineligible for such loan, or 
eny lot of peanuts which is pledged as 
collateral for a uuola price support loan 
>y a producer after the producer has 
disposed of any lot of Segregation 3 
jeanuts in any manner other than in the 
runner prescribed in paragraph (a) of 
his section, such producer shall pay to 
CCC as liquidated damages and not as a 
jenalty. the difference between the 
4 uota loan rate and the additional loan 
ate (on a per pound basis) per net 
jound of such peanuts. It is agreed that 
such liquidated damages are a 
e.isonable estimate of the probable 
Bctual damages which CCC would suffer 
tocause of such action by the producer. 
Hie provisions of ( 1440.0O(i) relating to 
he producer's liability shall not be 
applicable to such peanuts. However, 
he producers retain such liability as the 
iroducer may have under any 
uppiicable civil or criminal fraud statute. 

5 1416.86 Producer transfers of additional 
oan stocks to quota pools. 

Woducers may transfer Segregation 2 
and Segregation 3 additional loan 
)eanuts to the quota loan pool after the 
producer has completed marketing and 
etumed his marketing card to the 
rounty office. Such transfer may not 
exceed the smaller of the effective farm 
poundage quota minus the production of 
^ gregation 1 peanuts on the farm, or 
he undermarketing of quota peanuts 
thown on the farm marketing card: 
Provided* That the pool proceeds due 
such producer from peanuts in any other 
>ool shall be reduced by the amount of 
>ny losses to CCC on the peanuts so 
tansferred. The support values for any 
^•gregation 2 peanuts so transferred 
>hall be the support value for quota 


peanuts minus the damage discount 
published in the quota support schedule 
and the support value for Segregation 3 
peanuts shall be the support value for 
quota peanuts minus the applicable 
discount published in the quota support 
schedule. Producers who are eligible to 
transfer additional loan peanuts to the 
quota loan pool in accordance with the 
provisions of this section may apply for 
such transfers with the county office. 

The county office shall determine the 
quantity of undermarketings of quota 
peanuts and the quantity of additional 
peanuts which are eligible for transfer. 
The producer must indicate to the 
county office the net weight and 
applicable Form ASCS-1007 numbers 
for the peanuts to be transferred. Such 
pounds shall be considered as marketing 
of quota peanuts, the applicable ASCS- 
1007 shall be appropriately adjusted and 
the producer will be advanced the 
appropriate difference between the 
additional and quota support rates. 

Signed ut Washington. D C., on May 10. 
1983. 

Everett Rank, 

Executive Vice President Commodity Credit 
Corporation. 
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Rural Electrification Administration 
7 CFR Part 1701 

Public Information; Appendix A—REA 
Bulletins; Withdrawal of REA 
Specification for Direct Burial 
Telephone Cable (Air Core), PE-23 

agency: Rural Electrification 
Administration. USDA. 
action: Final rule. 

summary: REA hereby amends 
Appendix A—REA Bulletins by 
withdrawing Bulletin 345-14, REA 
Specification for Direct Burial 
Telephone Cable (Air Core), PE-23. A 
review of the current specifications and 
practices in rural telephony revealed 
that the product covered in this 
specification has little or no utility in 
today's modem telecommunications 
systems. Filled cables are now used in 
applications for which this product was 
intended. As the product is no longer 
used, there is no valid reason to 
maintain the specification. 

EFFECTIVE DATE: May 6,1983. 

FOR FURTHER INFORMATION CONTACT: 
(oseph M. Flanigan. Director. 
Telecommunications Engineering and 
Standards Division, Rural Electrification 
Administration, Room 2835. South 


Building. U.S. Department of 
Agriculture, Washington. D.C. 20250, 
telephone (202) 382-8663. The Final 
Impact Statement describing the options 
considered in developing this final rule 
and the impact of implementing each 
option is available on request from the 
above-named individual. 

SUPPLEMENTARY INFORMATION: REA 

regulations are issued pursuant to the 
Rural Electrification Act as amended (7 
U.S.C. 901 et seq.). This final action has 
been reviewed in accordance with 
Executive Order 12291, Federal 
Regulation. This action will not (1) have 
an annual effect on the economy of S100 
million or more: (2) result in a major 
increase in costs or prices for 
consumers, individual industries. 
Federal. State or local government 
agencies, or geographic regions; or (3) 
result in significant adverse effects on 
competition, employment, investment or 
productivity and therefore has been 
determined to be "not major." This 
action does not fall within the scope of 
the Regulatory Flexibility Act and is not 
subject to OMB Circular A-95 review. 
This program is listed in the Catalog of 
Federal Domestic Assistance as 10.851— 
Rural Telephone Loans and Loan 
Guarantees. 

Background-— While useful in the past, 
the product covered by this specification 
has little or no utility in today's modem 
telecommunication system because of 
the increasing use of filled cables in 
similar applications. As the product is 
no longer produced in significant 
quantities, and rural 
telecommunications systems are no 
longer using it, withdrawal of this 
specification will permit a reduction in 
government paperwork with virtually no 
impact on the private sector. 

A Notice of Proposed Rulemaking wa9 
published in the Federal Register on 
February 15,1983, Volume 48. Number 
32, page 0718. However, no public 
comments were received in response to 
the notice. 

In view of the above, the 
Administrator hereby amends 7 CFR 
Part 1701, Appendix A—REA Bulletins, 
by withdrawing Bulletin 345-14. REA 
Specification for Direct Burial 
Telephone Cable (Air Core), PE-23. 

List of Subjects in 7 CFR Part 1701 

Loan programs—communications. 
Telecommunications, Telephone. 

Dated: May 6,1983. 

Harold V. Hunter, 

Administrator. 

|Fit Doc. 89-USM Filed 3t *4S ua] 

BILLING COOt *410-1*41 
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DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 231 

Arrival-Departure Manifests and Lists; 
Supporting Documents; Revised 
Requirements 

agency: Immigration and Naturalization 
Service. Justice. 
action: Final rule. 

summary: This rule eliminates certain 
manifest requirements for carriers 
transporting aliens. In addition, 
procedures for manifests required by air 
and sea carriers are simplified to 
eliminate collection of unnecessary 
information and thus reduce their 
paperwork requirements. 

EFFECTIVE DATE: May 16.1983. 

FOR FURTHER INFORMATION CONTACT: 

For General Information: Stanley J. 
Kieszkiel, Acting Instructions Officer, 
Immigration ana Naturalization 
Service. 425 I Street, N.W., 
Washington. D.C. 20536. Telephone: 
(202) 633-3048 

For Specific Information: Lawrence J. 
Weinig, Immigration and 
Naturalization Service. 425 I Street, 
N.W., Washington. D.C. 20536. 
Telephone: (202) 633-2680 
SUPPLEMENTARY INFORMATION: After 
careful review of the Service’s 
information collecting requirements 
under section 231 of the Act (8 U.S.C. 
1221). it has been determined that the 
manifest procedures and reporting 
requirements for commercial passenger 
carriers can be simplified to reduce the 
paperwork burden imposed under the 
Act 

Under this rule, use of Form 1-418, 
Passenger List-Crew List, is no longer 
required as a passenger manifest and its 
use is now limited to crewmember 
manifests. Both sea and air carriers will 
continue to use Form 1-92. Aircraft/ 
Vessel Report, for passenger manifests. 

Additionally, Form 1-94, Arrival/ 
Departure Record, is not required for 
arriving or departing resident aliens and 
immigrants; however, use of Form 1-94 is 
still required for nonimmigrants. Also, 
crewmembers are still required to use 
Form I-95AB, Crewman s Landing 
Permit, for multiple entries. 

Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because the rule is limited to revising 
procedures which reduce the paperwork 
reporting burden upon the public. 

In accordance with 5 U.S.C. 605(b). the 
Commissioner of Immigration and 


Naturalization certifies that this rule will 
not have significant economic impact on 
a substantial number of small entities. 

This is not a major rule within the 
meaning of Section 1(b) of E.0.12291. 

List of Subjects in 8 CFR Part 231 

Air carriers. Aliens, Crewmen. 
Inspections. Maritime carriers. 

Passenger vessels. 

Accordingly. Chapter I of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 

PART 231—ARRIVAL-DEPARTURE 
MANIFESTS AND LISTS; SUPPORTING 
DOCUMENTS 

In Part 231. {$ 231.1 and 231.2 are 
revised to read as follows: 

$ 231.1 Arrival mantfest for passengers. 

(a) Requirement for manifest The 
master, captain, or agent of every vessel 
or aircraft arriving in the United States 
from a foreign place or outlying 
possession of the United States shall 
present an arrival manifest to the 
immigration officer at the port or entry. 
The manifest must be in the form of a 
separate Arrival/Dcparture Record. 

Form 1-94. prepared on board for each 
passenger except: United States citizens, 
lawful permanent resident aliens of the 
United States, and immigrants to the 
United States. In addition, a properly 
completed Aircraft/Vessel Report Form 
1-92, must be submitted for each arriving 
aircraft vessel which is transporting 
passengers. Manifests are not required 
by vessels or aircraft arriving directly 
from Canada on a trip originating in that 
country or arriving in the Virgin Islands 
of the United States directly from a trip 
originating in the British Virgin Islands. 

(b) In-Transit Passengers . An Arrival/ 
Departure Record, Form 1-94, is not 
required for an arriving, through-flight 
passenger at a United States port 
provided: 

(1) The passenger will depart directly 
to a foreign place or outlying possession 
of the United States on the same flight; 

(2) The number of through-flight 
passengers is noted on the Aircraft/ 
Vessel Report, Form 1-02, for the flight; 

(3) The night is inspected at a port of 
entry designated in paragraph 214.2(c) of 
this chapter; 

(4) The carrier is signatory to an 
Immediate and Continuous Transit 
Agreement. Form 1-426; and 

(5) All through-flight passengers 
remain on board the aircraft or in a 
separate area under the direction and 
control of the Service during the ground 
time. 

(c) Progressive Clearance . Inspection 
of arriving passengers may be deferred 
at the request of the carrier to an 


onward port of debarkation. 
Authorization for this progressive 
clearance may be granted by the 
Regional Commissioner when both the 
initial port of entry and the onward port 
are within the same regional 
jurisdiction, but when the initial port of 
entry and onward port are located 
within different regions, requests for 
progressive clearance must be 
authorized by the Assistant 
Commissioner for Inspections. When 
progressive clearance is requested, the 
carrier shall present Form 1-92 in 
duplicate at the initial port of entry. The 
original Form 1-92 will be processed at 
the Initial port of entry, and the 
duplicate noted and returned to the 
carrier for presentation at the onward 
port of debarkation. 

(d) Preparation of Arrival/Departure 
Record. Form 1-94. Air and sea carriers 
shall be responsible to ensure that a 
properly completed From 1-94 is 
presented to the immigration inspector 
at the port of entry for each arriving 
passenger except those passengers who 
do not require a Form 1-94 under 
paragraph (a) of this section. The 
following classes of aliens are not 
required to complete the departure 
portion of the form 1-94 if they are 
entering the U.S. for business or 
pleasure under section 101(a)(15)(B) of 
the Act. and intend to remain in the 
United States for less than six months: 

(1) Citizens of Canada or British 
dependent territories citizens, Bermuda. 
and 

(2) Residents of Canada or Bermuda 
having common nationality with 
Canadian nationals or British dependent 
territories citizens, Bermuda. 

$ 231.2 Departure manifest for 
passengers. 

The master, captain, or agent of every 
vessel or aircraft departing from the 
United States for a foreign place or 
outlying possession of the United States 
shall present a departure manifest to the 
immigration officer at the port of 
departure. The manifest must be in the 
form of a properly completed departure 
portion of Form 1-94, Arrival/Departurc 
Record, for each person on board except 
for United States citizens, and lawful 
permanent resident aliens of the United 
States. N'o manifest is required for a 
vessel or aircraft departing on a trip 
directly for and terminating in Canada, 
or departing from the United States 
Virgin Islands driectly to the British 
Virgin Islands on a trip terminating in 
the British Virgin Islands. Whenever 
possible, the departure Form 1-94 used 
shall be the same form given the alien a* 
the time of arrival in the United States 
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Curriers shall endorse the Form 1-94 
with the departure information on the 
reverse of the form. Additionally, a 
properly completed Aircraft/Vessel 
Report Form 1-92. must be completed 
for each departing aircraft and each 
departing vessel which is transporting 
passengers. Submission of Forms 1-94 
and 1-92 to the immigration officer shall 
normally be accomplished within 48 
oours of the departure, exclusive of 
Saturdays. Sundays, and legal holidays. 
Failure to submit departure manifests 
w thin this time period shall be regarded 
us failure to comply with section 231(d) 
of the Act, unless prior authorization for 
•Mayed delivery of the departure 
manifest is obtained from the district 
director. A nonimmigrant alien 
departing on an aircraft proceeding 
directly to Canada on a flight 
terminating in that country should 
surrender any Form 1-94 in his/her 
possession to the airline agent at the 
port of departure. Aircraft manifests 
should not include 1-94 forms for in- 
transit passengers referred to in 
paragraph (b) of 5 231.1, 

|S< ch 103. 231 of the immigration and 
Nationality Act as amended: (8 U S.C. 1193. 

1221)) 

Dated: April 22.1<W3. 

Andrew J. Carmichael. Jr., 

■ 1 sod ate Commissioner for Examinations, 

J: r r ^ rut ion and Naturalization Service. 

nv (W O-IM F.letl Vll^aj « 4i Mint 
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DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

9 CFR Part 92 
i Docket No. 82-054) 

Treatment of Horses From Countries 
Affected with CEM 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Interim rule. 

summary: This document revises the 
conditions which States must meet in 
order to receive stallions over 731 days 
i f age imported from countries in which 
( KM exists. This action is necessary to 
prevent the introduction and 
1 issemination of CEM into the United 
States. 

dates: Effective date: May 13 , 1983 . 
Comment date: Comments must be 
i - ctived on or before July 12 . 1983 . 
acoress: Written comments to T. O. 
Cf-ssel, Director. Regulatory* 
Coordination Staff. APHIS. USDA. 


Room 728. Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782. 

All written submissions made 
pursuant to this interim rule will be 
made available for public inspection at 
the Federal Building, Room 728, 
Hyattsville. MD. during regular hours of 
business (8 a.m. to 4:30 p.m., Monday to 
Friday, except holidays) in a manner 
convenient to the public business (7 CFR 
1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

Dr. M. R. Crane. VS, APHIS. USDA, 
Room 840. Federal Building. 6505 
Belcrest Road. Hyattsville. MD 20782, 
301-438-8170. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

This rule has been reviewed in 
conformance with Executive Order 
12291, and has been determined to be 
not a “major rule." Based on information 
compiled by the Department, it has been 
determined that this rule will have an 
annual effect on the economy of less 
than 100 million dollars: will not cause a 
major increase in costs or prices for 
consumers, individual industries. 

Federal. State, or local government 
agencies, or geographic regions; and will 
not have a significant adverse effect on 
competition, employment investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Dr. Saul T. Wilson. |r., Director. 
National Program Planning Staffs. VS. 
APHIS, USDA. has determined that an 
emergency situation exists which 
warrants publication without prior 
opportunity for a public comment period 
on this interim rule. These amendments 
are necessary to protect the United 
States from the introduction and 
dissemination of CEM, and should be 
made effective immediately In order to 
accomplish this purpose. 

Therefore, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this emergency interim 
action is impracticable, unnecessary and 
contrary to the public interest, and good 
cause is found for making this 
emergency interim action effective less 
than 30 days after publication of this 
document in the Federal Register. 

Comments have been solicited for 60 
days after publication of this documents, 
and this emergency interim action will 
be scheduled for review so that a final 


document discussing comments received 
and any amendments required can lie 
published in the Federal Register as 
soon as possible. 

Certification Under the Regulatory 
Flexibility Act 

Mr. Bert W. Hawkins. Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. This rule will 
only affect those importers interested in 
importing stallions from countries in 
which CEM exists. It is anticipated that 
approximately 60 such stallions will be 
imported during calendar year 1983. 

This compares with approximately 
40.000 horses of all classes imported into 
the United States in fiscal year 1982. 

Alternatives 

The following alternatives were 
considered: (1) To not amend the 
regulations, and (2) to amend the 
regulations as set forth in this document. 
The present regulations present 
unnecessary risks of the introduction 
and dissemination of CEM into the 
United States which are eliminated by 
these amendments. Also, these 
amendments relieve restrictions by 
permitting specimens collected from 
mares used to test stallions for CEM to 
be sent to USDA-appro\ed laboratories. 
Accordingly, alternative 2 was selected. 

Background 

On January 4.1980. a document was 
published in the Federal Register (45 FR 
1003-1006) which established the 
conditions which States must meet in 
order to be approved to receive stallions 
over 731 days of age imported from 
countries in which CEM exists. These 
conditions were intended to eliminate 
unnecessary risks of the Introduction 
and dissemination of CEM into the 
United States. Upon further 
consideration, the Department believes 
that these conditions still present 
unnecessary risks, and that these risks 
must be eliminated. Therefore, in order 
to eliminate unnecessary risks regarding 
the introduction and dissemination of 
CEM into the United States, this 
document amends the conditions which 
States must meet in order to be 
apptoved to receive stallions over 731 
days of age imported from countries in 
which CEM exists. Each amendment 
made by this document is discussed in 
detail below. 

The introductory clause in § 92.4(a)(6) 
is amended to conform a cross reference 
in that clause to the style presently 
required in the Document Drafting 
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Handbook published by the Office of the 
Federal Register. Other nonsubstantive 
changes are made for clarity. 

Present $ 92.4(a)(6)(ii) is renumbered 
5 92.4(a)(6)(ii)(A) and is amended to 
correct a typographical error. As 
presently written { 92.4(a)(B)(ii) requires 
that an approved State to receive 
6tallions from CEM contries quarantine 
certain specified imported stallions until 
such stallions have been treated in 
accordance with the provisions of 
paragraph M (a)(6)(H). H The treatment 
required prior to release from such 
quarantine is. however, set forth in 
i 92.4(a)(6)(iii). Therefore, the reference 
contained in present § 92.4(a)(6)(h) to 
"(a)(8)(ii)" is amended to read 
"(«)(0)(tit)* M Other nonsubstantive 
changes are made to conform cross 
references in $ 92.4(a)(6)(h) to the style 
presently required in the Document 
Drafting Handbook published by the 
Office of the Federal Register and to 
remove redundant language. 

Further, a new S92.4(a)(8)(ii)(B) is 
added to require that in order to be 
approved to receive stallions over 731 
days of age imported for permanent 
entry from countries in which CEM 
exists (as listed in § 92.2(i)(l)). the State 
must agree to quarantine all mares used 
to test stallions for CEM until the mares 
have been released from quarantine in 
accordance with new 
S 92.4(a)(6)(iii)(C)(4). The Department 
believes that the quarantine of such 
mares until the provisions for release 
have been met is necessary to prevent 
the possible interstate dissemination of 
CEM. The substantive aspects of the 
provisions under which mares used to 
test stallions for CEM may be released 
from quarantine are discussed below. 

The introductory clause in 
S 92.4{a)(G)(iii) is amended to conform 
cross references in that clause to the 
style presently required in the Document 
Drafting Handbook published by the 
Office of the Federal Register. 

Further, the present introductory 
clause in § 92.4(a)(6)(iii) requires that to 
be approved to receive stallions over 
731 days of age from countries in which 
CEM exists, the State must have taws 
and regulations to ensure that stallions 
are treated in a manner specified in the 
remainder of § 92.4(a)(6)(iii). This 
document amends the introductory 
clause in § 92.4(a)(6)(iii) to give a State 
the option as to whether to have laws or 
regulations requiring the specified 
treatment. This amendment is made 
because it is not necessary that a State 
have both laws and regulations 
requiring a specified treatment. As long 
as the treatment is required and such 
requirements have the force and effect 
of law this Department has no interest 


in whether such requirements take the 
form of laws enacted by the State 
legislature or regulations promulgated 
by a State agency or both. 

Present § 92.4(a)(6)(iii)(A) requires 
that in order to be approved to receive 
stallions over 731 days of age from 
countries in which CEM exists, a State 
must have laws and regulations which 
require that on 5 consecutive days the 
prepuce, penis, including the fossa 
glandis. and urethral sinus of the 
stallion be thoroughly cleaned and 
washed (scrubbed) while in full erection 
with a solution of not less than 2 percent 
surgical scrub chlorhexidine and then 
thoroughly coated (packed) with an 
ointment of not less than 0.2 percent 
nitrofurazone under the monitoring of a 
State or Federal veterinarian and 
performed by an accredited 
veterinarian. This document amends the 
extent of oversight of the treatment by 
requiring that the treatment be done 
under the direct supervision of a State 
veterinarian rather than that the 
treatment be monitored by a State or 
Federal veterinarian. The present 
requirement that a State or Federal 
veterinarian monitor the treatment has 
been misinterpreted to not require the 
physical presence of a State or Federal 
veterinarian during the treatment 
described above. Therefore, in order to 
clarify the intent of this regulation, this 
document amends $ 92.4(a)(6)(iii)( A) to 
require direct supervision of the 
treatment by a State veterinarian. This 
amendment clarifies the requirement 
that a veterinarian employed by the 
State in which the stallion is located be 
physically present during all aspects of 
the treatment of the stallion required in 
5 92.4(a)(6)(iii)(A). 

This document also amends the 
oversight required in } 92.4(a)(6)(iii)(A) 
by requiring that the oversight be 
performed by a State veterinarian rather 
than providing individuals with the 
option of having the oversight performed 
by a State or Federal veterinarian. This 
option has been deleted because this 
Departmept no longer has adequate 
personnel available to perform the 
function involved. 

Present § 92.4(a)(6)(iii)(A) is further 
amended to require that prior to the 
treatment of the stallion one specimen 
each shall be taken from the prepuce, 
the fossa glandis and the urethral sinus 
of the stallion and cultured for CEM. 
This requirement is added for two 
reasons. First, it will provide this 
Department information regarding the 
numbers of stallions and the origins of 
stallions which are affected with CEM 
when they enter this country. Present 
S 92.2(i)(2)(iv) requires that stallions 
over 731 days of age from countries in 


which CEM exists must be accompanied 
by a certificate signed by a salaried 
veterinary officer of the national 
government of the country of origin 
stating that certain specified things were 
done or not done with respect to the 
stallion. 

Should the information provided by 
the cultures performed prior to 
treatment of the stallion in the United 
States indicate a pattern of CEM 
affected stallions entering this country 
from a particular country of origin, the 
Department will have an opportunity to 
consult with the national veterinary 
service of that country in an attempt to 
remedy any deficiencies which may 
• exist in their treatment of such stallions. 

The second reason for adding the 
requirement that specimens be taken 
from the stallion and cultured prior to 
the treatment presently required in 
5 92.4(n)(8)(iii)(A) is to provide State 
officials with information regarding the 
disease status of each stallion to be 
treated. If a culture indicates that a 
particular stallion is affected with CEM 
prior to the stallion being treated this 
will enable the State veterinarian 
supervising such treatment and the 
accredited veterinarian performing such 
treatment to be particularly 
conscientious with respect to the 
treatment required in J 92.4(a)(6)(iii)(A). 
It should be noted however, that the 
treatment required by S 92.4(a)(G)(iii)(A) 
is required no matter what results are 
obtained by culturing the specimens 
taken prior to treatment. 

Present $ 92.4(a)(6)(iii)(A) is further 
amended by deleting footnote 5a and the 
reference thereto. The reference to 
footnote 5a appears directly after the 
term •'accredited veterinarian". and the 
footnote informs the reader that the term 
•‘accredited veterinarian", as used in 
5 92.4(a)(6)(iii)(A), is defined in Title 9. 
Code of Federal Regulations. Part 160, 
This footnote and reference thereto are 
no longer necessary because the term 
"accredited veterinarian" is defined in 
Title 9. Code of Federal Regulations. 

S 92.1(aa). and this definition is 
applicable to the term as used in 
§ 92.4(a)(6)(iii)( A). The deletion of the 
footnote and reference thereto is not 
substantive because the definition of the 
term ‘•accredited veterinarian" in 
$ 92.1 (aa) is identical to the definition in 
Title 9. Code of Federal Regulations. 

Part 160. 

Present $ 92.4(a)(6)(iii)(B) is amended 
by renumbering the section as 
$ 92.4(a)(6)(iii)(B](2) and revising the 
paragraph as discussed below. A new 
5 92.4(a)(6)(iii)(B)(7) is added which 
requires that mares to be used to test 
stallions for CEM must be permanently 
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identified with the letter "T" before such 
nare 9 are used for testing stallions for 
CEM. This identification is necessary to 
aid State officials in determining the 
identity of mares which must be placed 
under quarantine in accordance with 
§ 92.4(a)(6)(ii)(B) as discussed above, 
and in determining the identity of mares 
which have already been used to test 
stallions for CEM. (As discussed below, 
mares may not be used to test stallions 
for CEM twice). 

New S 92.4(a)(0)(iii)(B)(7) specifies 
that the marking shall be applied to the 
mare by a Veterinary Services inspector. 
State inspector or an accedited 
veterinarian. The Department believes 
that this restriction on the identity of 
those who may apply the mark is 
necessary to ensure that the mares to be 
used to test stallions for CEM will be 
identified properly. 

New i 92.4(a)(6)(iii)(B)(7) also amends 
the regulations to require that the mares 
be marked with a hot iron, 
freezemarking or lip tattoo. These 
methods of marking ensure that the 
mark will be permanent and easy to 
identify as the letter *T. W Further, new 
} 92.4{a)(0)(iii)(B)(7) requires that if a hot 
iron or freezemarking is used, the 
marking shall not be less than 2 inches 
high and shall be applied to the left 
shoulder or left side of the neck of the 
mare. If a lip tattoo is used, the marking 
must not be less than 1 inch high and 
three-fourths of an inch wide and must 
be applied to the inside surface of the 
upper lip of the mare. These 
requirements regarding the size and 
location of the marking are necessary to 
ensure that mares to be used to test 
stallions for CEM can be quickly and 
easily identified. 

As stated above, this document 
renumbers present $ 92.4(a)(6)(iii){B) as 
§ 92.4(a)(6)(iii)(B)(2). In addition, new 
5 92.4(a)(0)(iii)(B)(2) is amended in three 
respects. 

First, the present regulations refer to 
the scrubbing and packing (of the 
stallion) required in M (1) M . The reference 
to "(1 )” is a typographical error which is 
amended in this document to refer the 
reader to the scrubbing and packing 
required in "paragraph (a)(0)(iii)(A]. M 

Second, the present regulations 
require, among other things, that 
stallions over 731 days of age from 
countries in which CEM exists must be 
bred to two mares qualified prior to 
breeding as apparently free from CEM. 
After such breeding the mares are 
required to be tested to determine the 
CEM disease status of the stallion. This 
document amends new 
5 92.4(a)(6)(iii)(B)(2) to prohibit the use 
of mares which have been used to test 
stallions for CEM previously and to 


C rohibit the use of mares which have 
een bred after the time specimens were 
taken or samples drawn from the mares 
to qualify the mares as apparently free 
from CEM. These two additional 
requirements for mares to be used to 
test stallions for CEM are necessary to 
ensure that the mares used to test the 
stallion for CEM are not affected with 
CEM prior to being used to test the 
stallion. The additional requirements 
will prevent the possible spread of CEM 
to stallions by mares which are used to 
test the stallion for CEM. Further, such 
mares found positive for CEM after 
being used to test a stallion for CEM. 
will constitute a more reliable indication 
of the source of infection. 

Third, minor nonsubstantive changes 
are made for ease of reading. 

Section 92.4(a)(0)(iii)(C)(J) is amended 
by making certain editorial, 
nonsubstantive changes for clarity and 
ease of reading. 

Present $ 92.4(a)(6)(iii)(C)(4) is 
redesignated at $§ 92.4(a)(6)(iii)(D)(7) 
and 92.4(a)(0)(iii)(D)(2) and revised as 
discussed below. 

As explained above, this document 
adds a requirement that in order to be 
approved to receive stallions from 
countries in which CEM exists, a State 
mu9t agree to quarantine all mares used 
to test stallions for CEM. This 
quarantine is necessary to prevent the 
possible interstate dissemination of 
CEM. This document adds a new 
provision designated as 
§ 92.4(a)(0)(iii)(C)(4) which provides 
conditions under which a State may 
release a mare used to test a stallion for 
CEM. The Department believes that 
each condition under which the mares in 
question may be released from 
quarantine will assure that the mare 
does not disseminate CEM. 

First, new $ 92.4(a)(0)(iiI)(C)(4)(/) 
provides that mares which have been 
used to test stallions for CEM may be 
released from quarantine if they are 
found negative on all cultures and tests 
required to be performed on specimens 
collected from the mare to determine the 
CEM disease status of the stallion. 
Specifically, those tests and cultures set 
forth in SS 92.4(a)(0)(iii)(C)(7). 
92.4(a)(0)(iii)(C)(2). and 
92.4(a)(0)(iii)(C)(3). This Department 
believes that should each of the cultures 
and tests referred to be negative there is 
little likelihood that the mare is affected 
with CEM. and, therefore, she may be 
released from quarantine. 

Second, new { 92.4(a)(6)(iii)(C)(4)(//) 
provides that mare9 which have been 
used to test stallions for CEM may be 
released from quarantine if an 
accredited veterinarian performs an 
ovariectomy on the mare under the 


supervision of a State veterinarian. An 
ovariectomy prevents a mare from going 
into heat and thereby prevents breeding. 
Therefore, the risk of the mare 
disseminating CEM is minimal and the 
mare may be released from quarantine. 
To ensure that the ovariectomy is 
performed correctly this new paragraph 
requires that the operation be performed 
by an accredited veterinarian and be 
directly supervised by a State 
veterinarian. Direct supervision requires 
physical presence. 

Third, new { 92.4{a)(0Hiii)(C)(4)(i7il 
provides that any mare used to test a 
stallion for CEM may be released from 
quarantine if the mare has been treated 
and handled in accordance with 
5 92.4(a](9)(iii). Section § 92.4(a)(9)(iii) 
sets forth the treatment and handling 
necessary to ensure that mare9 are not 
affected with CEM. If a mare 
quarantined pursuant to 
S 92.4(a)(6)(ii)(B) is subjected to the 
treatment and handling set forth in 
§ 92.4(a)(9)(iii) the risk is minima) that 
she is affected with CEM, and therefore, 
the mare may be released from 
quarantine. 

Fourth, new 92.4(a)(0)(iii)(C)(4)(/v) 
provides that any mare used to test a 
stallion for CEM may be released from 
quarantine if the mare is moved directly 
to slaughter without unloading en route, 
is euthanized or dies. A dead mare or a 
mare disposed of in any such manner 
will not have an opportunity to breed 
and will not have an opportunity to 
disseminate CEM. and, therefore, the 
quarantine may be removed. 

As stated above, present 
i 92.4(a)(6)(iii)(C)(4) is redesignated as 
S$ 92.4(a)(6)(iii)(D)(7) and 
92.4(a)(6)(iii)(D)(2). Present 
5 92.4(a)(6)(iii)(C)(4) requires that all 
cultures and tests of the mares used to 
test the stallion must be negative for 
CEM before the stallion may be released 
from detention. This requirement is 
retained in new $ 92.4(a)(0)(iii)(D)(7) and 
only minor nonsubstantive changes are 
made for ease of reading. 

Present §92.4(aH0)(iii)(C)(4) also 
requires that if any CEM culture or test 
required by S 92.4(a)(6)(iii) is positive, 
the stallion shall not be released from 
quarantine and shall be retreated and 
retested as required by Title 9. Code of 
Federal Regulations, Part 92. This 
requirement is set forth in new 
5 92.4(a)(0)(iii)(D)(2) with one minor 
change. The reference to retreatment 
and retesting as required by Title 9, 

Code of Federal Regulations. Part 92. is 
amended to require retreatment and 
retesting as required by { 92.4(a)(0)(iii). 
The reference in the present regulations 
to the entire part is in error 
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Present { 92.4(a)(6)(iii)(D) requires 
that all tests and cultures required by 
$ 92.4(a)(6)(iii) shall be conducted at the 
National Veterinary Services 
Laboratories. Ames, Iowa. Present 
$ 92.4(a)(6)(iii)(D) is redesignated as 
§ 92.4(a)(6)(iii)(E)(7) and amended to 
allow CEM tests and cultures to be 
conducted not only at the National 
Veterinary Services Laboratories, Ames. 
Iowa, but also at any other laboratory 
approved by the Deputy Administrator. 
Veterinary Services, to conduct CEM 
cultures and tests. The provision 
regarding approval for other 
laboratories to conduct CEM cultures 
and tests is added because the 
Department believes that other 
laboratories which meet the standards 
required before approval to conduct 
CEM cultures and tests is granted will 
provide results on such cultures and 
tests which are as reliable as those 
provided by the National Veterinary 
Services Laboratories. If other 
laboratories are approved, those which 
are closer to the point of collection of 
specimens to be tested or cultured for 
CEM will, in many cases, receive the 
specimens sooner than they would be 
received by the National Veterinary 
Services Laboratories, and the reliability 
of the results from such cultures or tests 
will thereby be improved 
In this regard, new 
S 92 4(a)(G)(iii)(E)( 2) requires that all 
specimens submitted to the National 
Veterinary Services Laboratories or an 
approved laboratory must be 
accompanied by a statement indicating 
the date and time of the collection. To 
be eligible for testing or culture, the 
specimen must be received by the 
laboratory within 48 hours of collection. 
Specimens deteriorate over time, and 
those which are received more than 48 
hours after collection do not yield 
reliable results with respect to CEM 
New S 92.4[a)[6)(iii)(E)p) provides an 
address to which anyone may write to 
obtain a list of laboratories approved by 
the Deputy Administrator. Veterinary 
Services, to conduct CEM cultures and 
tests and the standards which must be 
met for a laboratory to be placed on or 
remain on the approved list. 

New §92.4(a)(6)(iii)(E)(4) provides 
that the Deputy Administrator, 
Veterinary Services, may refuse to grant 
approval to or may withdraw approval 
from a laboratory which does not meet 
the standards necessary for approval. 
This new section requires that the 
notification of the refusal to grant 
approval or the withdrawal of approval 
must bo in writing and is effective upon 
service of the notification upon an 
official of the laboratory, pending the 


outcome of any hearing and judicial 
review thereof, unless otherwise 
ordered by the Administrator, Animal 
and Plant Health Inspection Service. If 
there is a material dispute of fact, the 
laboratory shall be afforded an 
opportunity for a hearing with respect to 
the merits or validity of the refusal to 
grant approval to or the withdrawal of 
approval from the laboratory to conduct 
CEM cultures and tests. The hearing 
shall be conducted in accordance with 
rules of practice which shall be adopted 
for the hearing by the Administrator. 
Animal and Plant Health Inspection 
Service. 

List of Subjects in 9 CFR Pari 92 

Animal diseases, Canada. Imports. 
Livestock and livestock products. 
Mexico. Poultry and poultry products. 
Quarantine. Transportation. Wildlife. 

PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 

Accordingly, Pari 92. Title 9. Code of 
Federal Regulations, is amended as 
follows: 

1. In 5 92.4. paragraph (a)(8) of the 
introductory clause up to and including 
the colon is revised as follows: 

§ 92.4 Import permits for ruminants, 
swine, horses from countries affected with 
CEM. poultry, poultry semen, animsl semen, 
birds, and for animal specimens for 
diagnostic purposes.* 

(а) • * * 

(б) In order to be approved to receive 
stallions over 731 days of age pursuant 
to S 92.2(i)(2)(iv) the following 
conditions shall be met: 


$92.4 lAmended) 

2. J 92.4. paragraph (a)(6)(ii) is 
redesignated (a)(6)(U)(A) and revised to 
read as follows: 

(а) • • • 

( б ) • • • 

(ii)(A) The State must agree to 
quarantine all stallions over 731 days of 
age imported from countries listed in 
§ 92.2(i)(l). pursuant to $92.2(i){2)(iv), 
until the stallions have been treated in 
accordance with paragraph (a)(G)(iii) of 
this section. 

• • • • • 

3. In $ 92.4. a new paragraph 
(a)[6)(ii)(B) is added to read as follows: 

(а) • * * 

(б) • • • 

(H| * • * 


(B) The State must agree to quarantine 
all mares used to test stallions for CEM 
until the mares have been released from 
quarantine in accordance with 
paragraph (a)(6)(iii)(C)(4) of this section. 
• • • • • 

4. In § 92.4, paragraph (a)(0)(iii). the 
introductory clause up to and including 
the colon is revised as follows: 

(а) * • • 

(б) • • * 

(iii) The State must have laws or 
regulations requiring that stallions over 
731 days of age imported from countries 
listed in $92J£(i)(l) pursuant to 
$92.2(i)(2)(iv) have been treated in the 
following manner 
• • • • • 

5. In { 92 4(a)(6)(iii)(A) footnote 5a is 
removed. 

6. In 5 92.4. paragraph (a)(6)(iii)(A) is 
revised to read as follows: 

(«)••’ 

(6) * • * 

(iii) * • • 

(A) One specimen each shall be taken 
from the prepuce, the fossa glandis, and 
urethra! sinus of the stallion and be 
cultured for CEM. After the specimens 
have been cultured for CEM, on 5 
consecutive days the prepuce, penis, 
including the fossa glandis. and urethral 
sinus of the stallion shall be thoroughly 
cleaned and washed (scrubbed) while in 
full erection with a solution of not less 
than 2 percent surgical scrub 
chlorhexidine and then thoroughly 
coated (packed) with an ointment of not 
less than 0.2 percent nitrofurazone by an 
accredited veterinarian under the direct 
supervision of a State veterinarian. 

• • • • • 

7. In S 92.4, paragraph (a)(6](iii)(B) is 
revised by redesignating the present 
paragraph as (a)(6)(iii)(B)(2) and adding 
a new paragraph (a)(6)(iii)(B)(7) to read 
as follows: 

(«)•*• 

( 6 ) • * * 

(iii) * • • 

(B) (7) Identification of test mares. 
Mares to be used to test stallions for 
CEM shall be permanently identified 
before the mares are used for such 
testing with the letter T." The marking 
shall be permanently applied by an 
inspector. State inspector, or accredited 
veterinarian who shall use a hot iron, 
freezemarking or a lip tattoo. If a hot 
iron or freezemarking is used, the 
marking shall not be less than two 
inches high and shall be applied to the 
left shoulder or left side of the neck of 
the mare. If a tip tattoo is used, the 
marking shall not be less than one inch 
high and three-fourths of an inch wide 
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and shall be applied to the inside 
surface of the upper lip of the mare. 

• • • • • 

8. In $ 92.4, a new paragraph 
(a)(6)(iii)(B)(£) is revised to read as 

follows: 

(2) After a period of seven days 
following the fifth consecutive day of 
scrubbing and packing required in 
paragraph (a)(6)(iii)(A) of this section, 
the stallion shall be bred to two mares 
which have not been previously used to 
test stallions for CEM, which are 
qualified prior to breeding as apparently 
free from CEM and which have not been 
bred from the time specimens were 
taken from the mares to qualify the 
mares as apparently free from CEM. To 
qualify as apparently free from CEM. 
each mare shall be tested with negative 
results by a complement fixation (CF) 
test for CEM and specimens taken from 
each mare shall be cultured negative for 
CEM. For culture, one specimen each 
shall be collected during estrus from the 
endometrium of the uterus, clitoral 
sinuses and clitoral fossa. After an 
interval of not less than seven days, one 
specimen each shall be collected from 
the cervix, clitoral sinuses and clitoral 
fossa. 

• • • • • 

9. In ( 92.4. paragraph (a)(6)(iii)(C)(J) 
is revised to read as follows: 

(a) • * • 

16P ## 

(iii) • # • 

(C) • • • 

(3) Two blood serum samples 
obtained at intervals of not less than 
seven days between the 15th to 40th day 
after the day of breeding shall be tested 
by the complement fixation (CF) test for 
CEM. 

• • • • • 

10. In S 92.4, paragraph (a)(6)(iii)(C)(4) 
is revised to read as follows: 

(а) • • • 

(б) * • * 

(iii) • • • 

(C) • • • 

(4) A mare which has been used to 
test stallions for CEM may be released 
from quarantine only If: 

(/) The mare is found negative for 
CEM on all cultures and tests required 
under paragraphs (a)(6)(iii)(C)(7), 
W(6)(iii)(C)(2). and (a)(6)(iii)(C)(J) of 
this section; or 

(//) The marc is subjected to an 
ovariectomy by an accredited 
veterinarian under the direct 
supervision of a State veterinarian; or 

(Hi) The mare is treated and handled 
in accordance with paragraph (a](9)(iii) 
of this section; or 


(/V) The mare is moved directly to 
slaughter without unloading enroute. is 
euthanized or dies. 

• • • • • 

11. In i 92.4. paragraph (a)(6)(iil)(D) is 
revised to read as follows: 

(а) • • • 

(б) * * * 

(iii) * * • 

(D) (7) A stallion may be released from 
quarantine only if all cultures and tests 
of specimens from the mares used to test 
the stallion for CEM, are negative for 
CEM. 

[2] If any culture or test required by 
this paragraph is positive for CEM. the 
stallion shall be retreated and retested 
in accordance with this paragraph. 

• « • • • 

12. In { 92.4. a new paragraph 
(a)(6)(iii)(E) is added to read as follows: 

(®) 

(6) * * • 

(iii) * * * 

(E) (7) All tests and cultures required 
by this paragraph shall be conducted at 
the National Veterinary Serv ices 
Laboratories. Ames, Iowa, or at a 
laboratory approved by the Deputy 
Administrator. Veterinary Services, to 
conduct CEM cultures and tests. 

( 2 ) All specimens submitted to the 
National Veterinary Services 
Laboratories or an approved laboratory 
for CEM culture or testing shall be 
accompanied by a statement indicating 
the date and time of collection. To be 
eligible for CEM culture or testing the 
specimen must be received by the 
National Veterinary Services 
Laboratories or approved laboratory 
within 48 hours of collection. 

(3) A list of laboratories approved to 
conduct CEM cultures and tests and the 
standards which must be met to attain 
and retain approval are available from 
the Deputy Administrator, Veterinary 
Services, APHIS, USDA. 6505 Belcrest 
Road, Hyattsville, Maryland 20782. 

(4) (/J The Deputy Administrator. 
Veterinary Services, may refuse to grant 
approval to or may withdraw approval 
from a laboratory to conduct CEM 
cultures and tests if the Deputy 
Administrator. Veterinary Services, 
determines that the laboratory does not 
meet the standards necessary for 
approval. 

(/‘O The Deputy Administrator. 
Veterinary Services, shall send a written 
notice to an official at the laboratory 
which shall state the reasons for the 
refusal to grant approval to the 
laboratory to conduct CEM cultures and 
tests or the withdrawal of approval from 
the laboratory to conduct CEM cultures 
and tests. If there is a material dispute 
of fact, the laboratory shall be afforded 


an opportunity for a hearing with 
respect to the merits or validity of the 
refusal to grant approval to or the 
withdrawal of approval from the 
laboratory to conduct CEM cultures and 
tests. The hearing shall be conducted in 
accordance with rules of practice which 
shall be adopted for the hearing by the 
Administrator, Animal and Plant Health 
Inspection Service. The refusal to grant 
approval to or the withdrawal of 
approval from a laboratory to conduct 
CEM cultures and tests shall be effective 
upon service of the notification on an 
official of the laboratory and shall 
continue in effect pending the outcome 
of any hearing and any judicial review 
thereof, unless otherwise ordered by the 
Administrator. Animal and Plant Health 
Inspection Service. 

(Sec. 2. 32 Slat. 792. aa amended, secs. 2,4. It, 
76 Slat 129.130.132; 21 U.S.C. 111. 134a. 134c. 
134f; 37 FR 28484. 28477; 38 FR 19141) 

Done at Washington. DC., this 3rd day of 
May. 1963. 

Norvan L Meyer, 

Acting Deputy Administrator . Veterinary 
Services . 

(FR Doc 83-12941 Fifed 5-12-6* 644 »m| 

BILLING COOC 4410-44-41 


FEDERAL ELECTION COMMISSION 

11 CFR Part 110 

(Notice 1983-14] 

Disclaimer Notices 

agency: Federal Election Commission. 
action: Final rule: Announcement of 
effective dale. 

SUMMARY: On March 2.1983 (48 FR 
8809), the Commission published the 
text of revisions to its regulations at 11 
CFR 110.11(a) which govern the 
inclusion of disclaimer notices in 
political advertising and 
communications. The Commission 
announces that these regulations are 
effective as of May 13,1983. 

EFFECTIVE DATE: May 13.1983. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Susan E. Propper. Assistant General 
Counsel, 1325 K Street NW, 

Washington, D.C. 20463, (202) 523-4143 
or (800) 424-9530. 

SUPPLEMENTARY INFORMATION: 2 U.S.C. 
438(d) requires that any rule or 
regulation prescribed by the 
Commission to implement Title 2, United 
States Code, be transmitted to the 
Speaker of the House of Representatives 
and the President of the Senate prior to 
final promulgation. If neither House of 
Congress disapproves the regulation 
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within 30 days after its transmittal the 
Commission may Finally prescribe the 
regulation in question. The regulations 
made effective by this notice were 
transmitted to Congress on February 25. 
1983. Thirty legislative days expired in 
the Senate as of April 21.1983 and in the 
House as of April 27,1983. 

Announcement of Effective Date 

11 cm 110.11(a), as published at 48 
FR 8809-881 Ol is effective as of May 13. 
1983. 

Doted: May 6,1983. 

Danny L McDonald. 

Chairman. Federal Election Commission 

|KKDoc SV-1ZWSFiWS Mft «m| 

billing coot «7i5~oi-« 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 556, 590 and 591 
[No. 83-2421 

Preemption of State Due-on-Sa!e Laws 

Dated: April 26.1983. 
agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: The Federal Home Loan Bank 
Bourd ("Board") has implemented § 341 
of the Gam-St Germain Depository 
Institutions Act of 1982. which provides 
for federal preemption of state laws 
restricting the right of any lender to 
exercise its contractual obligation to 
declare immediately due and payable 
sums secured by the lenders security 
instrument if all or any part of the real 
property securing the loan is sold or 
transferred without the lender’s prior 
written consent. To that end, the Board 
has revised its existing regulations and 
issued new regulations regarding 
preemption of state laws restricting the 
use of due-on-sale clauses with respect 
to both federally and non-federally 
chartered lenders. The revisions: (1) 
Describe real property lenders subject to 
the statute and regulations; (2) restate 
the preemption of state laws with 
respect to all federally chartered 
institutions: (3) provide for preemption 
of state law for lenders holding real 
property loans not originated by 
federally chartered institutions; (4) 
provide a "window period" during 
which loans originated or assumed by 
lenders other than federally chartered 
institutions will be subject to state law 
or judicial decision prohibiting exercise 
of due-on-sale clauses; (5) describe 
specific circumstances in which no 
lender shall exercise due-on-sale 
clauses; and (6) provide notice that the 


Board will issue interpretations of the 
statute upon receipt of written requests. 
EFFECTIVE DATE: May 13. 1983. 

FOR FURTHER INFORMATION CONTACT: 

Cwenn Hibbs. Deputy Director. 
Legislative Counsel (202-377-6448). or 
Anne K. Scully. Attorney. Legislative 
Counsel (202-377-6400), Office of 
General Counsel Federal Home Loan 
Bank Board, 1700 G Street, N.W., 
Washington. D.C. 20552. 

supplementary information: Section 
341 of the Gam-St Germain Depository 
Institutions Act of 1982 ("Act"), Pub. L 
No. 97-320, 96 Stat. 1469,1505. provides 
for federal preemption of state laws 
restricting the right of lenders to 
exercise their contractual right to 
declare a real property mortgage due 
and payable, pursuant to a due-on-sale 
clause, if all or any part of the real 
property is sold or transferred without 
the lender’s prior written consent. The 
statutory preemption is. however, 
subject to a "window-period" which 
excepts certain loans originated or 
assumed after state action which (by 
statute, constitutional provision or 
judicial decision) restricted the 
enforcement of due-on-sale clauses. 

Section 341(e)(1) of the Act authorized 
the Board, in consultation with the 
Comptroller of the Currency and the 
National Credit Union Administration 
Board, to issue regulations and to 
publish interpretations to implement the 
nutional policy governing the 
preemption of state laws restricting the 
exercise of due-on-sale clauses by both 
federally and non-federally chartered 
lenders. Prior to enactment of the Act on 
October 15.1982. the Board had 
promulgated regulations affirming the 
right of federal associations to exercise 
due-on-sale clauses notwithstanding 
restrictive state laws, subject to certain 
enumerated limitations (12 CFR 545.8-3 
(f) and (g). 556.9(c) (1976)). 

The Board proposed on January 13, 
1983, to revise and amend its regulations 
to implement the preemption established 
by the Act. (Board Resolution No. 83-17. 
48 FR 2373. January 19.1983). The 
proposed regulations restated and 
clarified, where necessary, the basic 
statutory framework set out in section 
341 of the Act and consolidated and 
simplified existing provisions of 
SS 545.8-3 (f) and (g) and 556.9. In 
addition, the Board requested comment 
on the appropriateness of the proposed 
clarifications and amplification of the 
statutory framework and whether the 
proposals adequately served the stated 
regulatory objectives. 

The Board received 59 comment 
letters to its proposal: 17 from law firms. 
24 from financial institutions. 11 from 


national and state trade associations. 2 
from federal and state regulatory 
agencies. 3 from other corporations, and 
2 from individuals. Generally, the 
commenters approved of the proposed 
regulations as providing a sound basis 
for the exercise of due-on-sale clauses, 
especially where the rules clarified 
several perceived statutory ambiguities. 
However, the Board received some 
comments recommending revision of 
certain provisions of the proposed 
regulations. Generally, these comments 
requested that the Board: (1) Specifically 
identify the window-period states and 
define the commencement date of a 
given state's window-period; (2) clarify 
the extent to which the borrower's and 
lender's expectation of enforcement of 
due-on-sale clauses in pre-window- 
period loans should be honored even 
though the Act does not appear to 
address the matter, (3) clarify whether 
state laws lengthening foreclosure 
procedures following the exercise of 
due-on-sale clauses are preempted or 
whether they are laws creating window- 
periods; (4) clarify the right of a lender 
in a window-period state to enforce a 
due-on-sale clause if a transferee does 
not meet customary credit standards; (5) 
clarify whether loans originated by 
service corporations of federal 
associations should be treated as 
originated by federal associations for 
purposes of federal preemption of 
window-period loans; (8) reconsider its 
proposal to limit the exceptions to the 
exercise of due-on-sale clauses set forth 
in section 341(d) of the Act to owner- 
occupied property; (7) specify 
enforcement methods available to 
lenders to prevent subsequent transfers 
of property that has been transferred 
into an inter vivos trust: and (8) 
reconsider the proposed prohibition on 
assessment of prepayment penalties in 
the event a lender exercises its option 
under a due-on-sale clause. 

The Board has considered the 
comments and has determined to adopt 
the regulation substantially as proposed 
However, in response to major issues 
raised by commenters regarding certain 
proposed provisions and in order to 
eliminate confusion and controversy 
with respect to application of those 
provisions, the Board has clarified the 
definition of window-period loan; has 
adopted a revised list of state-law 
restrictions that create a window period: 
and has clarified, where necessary, 
language contained in the Act regarding 
the issues of customary credit 
standards, transfers made to inter vivos 
trusts, and enforcement of due-on-sale 
clauses contained in various real estate 
devices. 
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Definitions 

Dut-on-Sa/e Clause—"Sab or Transfer " 
of Property 

The Board has modified the definition 
of “due-on-sale clause" in § 591.2(b) of 
the fnal regulation to clarify the scope 
of what constitutes a "sale or transfer" 
of property for purposes of enforcing a 
due on-sale clause. Several commenters 
luggested including a regulatory 
definition of "sale or transfer" to, * 
provide explicitly that the due-on-sale 
Jause may be invoked not only upon 
Bah s or transfers of all or any part of 
he secured property, but also in 
v.sponse to the various devices that 
irtve been used to circumvent a due-on- 
Hile clause, the Board has therefore 
»$t,iblished in the final regulation a 
jefinition of "sale or transfer" which 
noludes various categories of real estate 
irmncing techniques considered to be 
‘sales or transfers" for purposes of the 
exercise of a due-on-saie clause. In 
articular, consistent with section 
141(d)(4) of the Act, which prohibits the 
‘xercise of a due-on-saie clause upon 
he granting of a leasehold interest of 
hree years or less not containing an 
>ption to purchase, the Board has 
iefined a "leasehold interest with a 
erm greater than three years" as a "sale 
>r transfer" for "due-on-sale" purposes. 

Zander."Section 591.2(g) of the final 
cgulation expands the list of entities 
‘numerated in the statutory definition of 
ender expressly to include insurance 
:ompanies and federal and state 
chartered credit unions. The Board 
imphasizes that this list is intended to 
>e representative and not exclusive, 
‘dilure to enumerate a specific entity in 
he regulation should not be interpreted 
t: mean that such entity is excluded 
mm coverage under section 341 of the 
Vet and the applicable rules, 

"Loan Secured by Lien on Real 
'roperty.” The Board has modified final 
591.2(h) by deleting the proposed 
equirement that a leasehold interest in 
i) property extend five years beyond 
he maturity of the loan. The proposed 
lefinition paralleled the definition of the 
«rnp term in S 590 2 (usury preemption) 
if the Board’s regulati ons. Additionally, 
Joard regulations (12 CFR 545.32(c), 
loard Resolution No. 83-241. April 28, 
983) defining this term in the context of 
ending practices of federal associations 
iso require that if security property is a 
easehold, it must extend or be subject 
0 extension at the option of the 
association for at least five years 
>eyond the maturity of the loan. See 
ilso 12 CFR 541.14 (1979). 

The requirement under Part 545 is 
ntended to ensure that federal 
isHociationa will have an interest of 


substantial value to protect a leasehold 
loan if there is a default by the borrower 
at or near the maturity date. In the 
context of defining terms applicable to 
due-on-sale preemption by all lenders, 
including state-chartered financial 
institutions and lenders such as finance 
companies, mortgage bankers, and other 
corporate entities, however, the Board 
believes it \s inappropriate to impose its 
security requirements for federal 
associations in defining leasehold loans 
qualified for due-on-sale enforcement. 
These loans, subject to applicable 
regulation by state or other federal 
authorities, will therefore qualify for 
federal due-on-sale preemption. 

Window-Period Loan 

Commenters addressing the window- 
period loan definition generally 
requested the Board to clarify or revise 
the proposal in six areas, to: (1) Identify 
explicitly window-period states and 
beginning dates: (2) clarify the status of 
land-sale installment contracts: (3) 
clarify if window-periods were created 
by state law fully prohibiting 
enforcement or merely restricting 
enforcement of due-on-sale clauses; (4) 
clarify if window-periods cover all loans 
made or assumed during the period, or 
only the types of loans expressly 
protected by state decision or statute; 

(5) clarify the beginning and ending 
dates of the window-period if a state 
has rescinded its restrictions on due-on- 
sale clauses prior to October 15,1982: (6) 
clarify the need to record an alleged 
window-period transfer. 

a. Defining the Window Period. 
Consistent with the literal language and 
legislative history of the Act section 
341(c)(1). proposed S 591.2(p) defined a 
window-period loan as one "made or 
assumed" during the period beginning 
on the date a state prohibited, by statute 
or judicial decision, "the unrestricted 
exercise of due-on-sale clauses" and 
ending on October 15.1982. 

The Board declined to identify 
expressly such states in its proposed 
rule, but solicited comments as to 
whether five broad categories of state 
law should be regarded as the types 
which, as a matter of federal law. 
"prohibited the unrestricted exercise" of 
due-on-sale clauses and created 
window-periods within the meaning of 
Act section 341(c)(1). While many 
comments approved this approach, with 
modifications, others urged the Board to 
promulgate a list of window-period laws 
and starting dates to eliminate confusion 
and conflicting interpretations. Upon 
consideration of these comments, the 
Board is incorporating in the final 
window-period loan definition a 


modified version of the five "categories" 
outlined in its proposal. 

The Board is cognizant of the dilemma 
for lenders created by ambiguous slate 
laws. However, the Board has 
determined that it would be 
inappropriate, at this time, to analyze 
and interpret various state laws by 
listing window-period states and the 
beginning dates of those window- 
periods. It is anticipated, however, that 
the Board's Office of General Counsel 
will render advisory opinions 
interpreting such state laws. This 
decision accords with the legislative 
history of the Act. which clearly evinces 
Congressional intent that the 
interpretation of window-period laws is 
a matter best left to state interpretation 
and state judicial decision. S. Rep. No. 
538. 97th Cong.. 2d Sess. 22. 58-59 
(hereafter "S. Rep."). 

The Board's adoption of the 
"categories" approach will provide a 
uniform framework to guide lenders in 
determining if a state law is of the type 
Congress intended to create a window- 
period. At the same time, this approach 
honors Congressional deference to state 
action. Ultimately, state attorneys 
general and courts must decide whether 
a particular state law or judicial 
decision is within the purview of the Act 
as implemented by the Board's 
regulation. New subparagraph (3) of 
final S 591.2(p) accordingly establishes 
two categories of state laws which 
create window-periods, substantially 
revising the five categories originally 
proposed. 

The first two proposed categories 
(pertaining to laws permitting due-on- 
sale enforcement where the lender’s 
security interest is impaired, and laws 
allowing due-on-sale enforcement where 
a person who assumes the loan fails to 
meet customary credit standards] are 
consolidated and retained in the final 
regulation as § 591.2(p)(3)(i). The Board 
has refined the language of the latter 
category to reference laws allowing 
exercise of a due-on-saie clause if the 
transfer impairs the "likelihood of 
repayment." The Board believes that 
this broad concept is inclusive of the 
proposal language regarding a 
transferee failing to meet "customary 
credit standards." Together with the 
fourth proposed category (designated as 
5 591.2(p)(3)(ii) in the final rule), 
pertaining to laws limiting interest rate 
increases upon assumption, these types 
of laws comprise the exclusive list of 
state laws that trigger a window-period. 
If a state law does not fall into one of 
the two categories, it does not create a 
window-period. Such a law would be 
preempted pursuant to Act { 341(b) (1)- 
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(2) however, if it imposed any other 
burden on the lender’s effective use of 
the due-on-sale option. 

The Board’s final definition of 
window-period law categories also 
clarifies whether a particular type of 
foreclosure statute is preempted or is of 
a type creating a window-period. For 
example, a statute may provide for a 
longer than normal redemption period 
for foreclosures of property following 
enforcement of a due-on-sale clause by 
a lender, unless the transfer impairs the 
lender’s security interest or likelihood of 
repayment. Consistent with the 
legislative history of the Act, the Board 
has determined that such a foreclosure 
statute is preempted by the Act and by 
the final rules. 128 Cong. Rec. S. 12235 
(daily ed. September 24,1982) 

(statement of Sen. Gam). However, such 
a foreclosure statute does not create a 
window-period because it does not fall 
within the two categories of state laws 
listed in the final rule that establish a 
window-period. In those instances 
where a lender otherwise subject to 
such a law has not provided for its right 
to enforce a due-on-sale clause vis-a-vis 
foreclosure in the contract the lender 
must look to other state statutes 
governing real property foreclosure for 
its remedies. 

The third proposed category (state 
laws that condition the use of due-on- 
sale clauses on the existence of 
’’legitimate grounds") has been deleted 
in the final regulation. The Board 
believes that the proposed language was 
overly vague and could have invited 
conflicting interpretations. Moreover, 
the same concept is embodied in other 
provisions referring to laws restricting 
exercise of due-on-sate clauses to 
transfers which impair the lender’s 
security interest or the likelihood of 
repayment. 

The fourth proposed category (state 
laws which restrict or disallow interest- 
rate changes during the term of the loan, 
or upon assumption) has been 
redesignated as subparagniph (3)(ii) of 
5 591.2(p). and modified to include only 
those laws that require the lender to 
accept an assumption without an 
interest-rate change or with an interest- 
rate change below the lender’s current 
market interest rate for similar loans. 
Several commenters expressed concern 
that the language of the proposal could 
be interpreted to include laws not 
related to due-on-sale enforcement or 
not substantially restricting it, such as 
usury laws and laws designed to 
prohibit or restrict the creation of 
adjustable-rate mortgages. The 
modification of the proposed language 
reflects the intent of the Act and will not 


create window-periods in states whose 
laws were not intended to affect due-on- 
sale clause enforcement. 

The fifth proposed category (laws 
which limit the fee a lender may charge 
for transfer of a loun) has been 
eliminated in the final regulation. As 
several commenters noted, limiting the 
fees a lender may charge for transfer 
does not substantially impair 
enforcement of a due-on-sale clause 
(although the lender’s cost of doing 
business may increase as a result). 

While the legislative history of section 
341 of the Act specifically notes that 
state law restrictions ”prohibit[ing] the 
full exercise of due-on-sale clauses by 
limiting the fee lenders can charge for 
transfer of a loan." (S. Rep. at 23) are of 
the type that might create window- 
periods, the Board believes that 
Congress did not intend to create a 
window-period based on laws which did 
not substantially impair enforcement. 

b. Land Sale Contracts . Several 
California commenters requested 
clarification of the commencement date 
established for determining window- 
period loans in that state because of the 
impact of the definition upon the status 
of installment land-sale contract 
transactions. Generally, the commenters 
agreed with the definition of the 
commencement date for determining 
window-period loans as the date when 
state law or judicial decision prohibited 
the exercise of due-on-sale clauses upon 
the outright transfer of property, 
However, they expressed concern over 
apparently conflicting commencement 
dates for window-period loans created 
by the California Supreme Court which, 
in 1974, limited the exercise of due-on- 
sale clauses in loans on property 
transferred by installment land-sales 
contracts and. in 1978, limited due-on- 
sale enforcement as to property 
transferred by outright sale. The 
commenters noted that, absent 
clarification regarding the window- 
period commencement date for 
installment land-sales transactions, 
lenders could retroactively enforce due- 
on-sate clauses based on transfers by 
installment land sales in California 
between 1974 and 1978. The commenters 
argued that such a result seemed 
inconsistent with Congress’ intent in 
creating window-periods under Act 
section 341(c), to protect homebuyers 
who "relied on state due-on-sale 
restrictions and reasonably believed 
they had assumable loans." S. Rep. at 
22 . 

The Board is aware of the apparent 
inconsistencies created by the definition 
of window-period in the proposed 
regulation. However, the Board believes 


that the definition is clearly in 
accordance with the requirements of the 
Act. First section 591.2(a) which defines 
"assumed" to include transfers of real 
property by installment land-sales 
contracts, is based on explicit guidance 
in the legislative history of the Act. S. 
Rep. at 22. Second, the legislative 
history explicitly defines and clarifies 
the language of section 341(c)(1) as 
follows: "The window-period begins on 
the date # the state law prohibited ’the 
unrestricted exercise of due-on-sale 
clauses upon outright transfers of the 
property'." S. Rep. at 22 (emphasis 
added). Congress based its definition on 
the U.S. Supreme Court decision in 
Fidelity Federal Savings and Loan 
Association v. De Ixi Cues to, 102 S. Ct. 
3014, 3031 n.24 (1982). Thus, in a 
footnote to this statement. Congress 
directly addressed the various 
California Supreme Court decisions, 
including both the 1974 and 1978 cases 
regarding due-on-sale limitations, and 
cited a* "instructive" the ruling of the 
U.S, Supreme Court in De La Cuesta that 
it was not until 1978 that the lender’s 
right to accelerate a loan in response to 
an "outright transfer" was limited to 
cases where the security was impaired. 
Id. at n.l. In view of this ligislative 
history, the Board believes that it was 
Congress’ intent to extend window- 
period protection only to assumptions of 
land-sales contracts after 1978 in 
California, notwithstanding the 
anomalies which might result. 

c. State Law Prohibition or Restriction 
on Exercise. Under section 591.2(p) of 
the proposed regulation, a window- 
period is created on the date a state law 
or judicial decision prohibits the 
"unrestricted exercise of due-on-sale 
clauses * * (emphasis added). A 
number of commenters requested that 
the Board delete the work "unrestricted' 
in the final definition to conform to the 
statutory language of section 341(c)(1) of 
the Act. Section 341(c)(1) of the Act 
defines a window-period loan as one 
subject to a state law or decision 
"prohibiting the exercise of due-on-sale 
clauses." In the commenters* view, the 
proposed definition was inappropriate 
because it broadened the criteria to be 
used in the determination of the 
window-period. Arguably, the proposed 
definition would either increase the 
number or expand the duration of 
window-periods because it would allow 
an interpretation of the window-period 
to include times when any partial 
restriction on enforcement of due-on- 
sale clauses existed under state law. 

The Board does not agree, for several 
reasons, with the commenters* 
interpretation that Congress intended « 
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Kindow-penod to exist only where 
pxercisc of a due-on-sale has been 
‘prohibited" absolutely. First, the 
egislative history of section 341 refutes 
his reasoning. It clearly provides that: 

The window-period begins on the date the 
tow prohibited the unrestricted exercise 
f dup on-sa!c clauses upon outright transfers 
:f the property. In states with judicial 
est net ion* which purport to retroactivety 
i 'strict due-on-sale enforcement, the 
window-period would not begin until the date 
:f the judicial decision. 

v Rep. at 22. (emphasis added). 

Moreover, other references in the 
egislative history to the meaning of the 
vord “prohibit" evince Congressional 
ntent that it include prohibition of the 
full exercise" of the clause or the 
imitation of the enforcement of the 
Muse in various instances, such as 
impairment of the lender’s security 
nterest. Second, this conclusion is also 
upported by the Board’s survey of those 
tate laws tentatively identified as 
seating window-periods by the 
egislative history of Act section 341 and 
he comments received. None of these 
[tales, either by statute or judicial 
lecision. absolutely prohibit the 
xercise of due-on-sale clauses. Instead, 
he statutes and judicial decisions are 
generally of the type which prohibit 
icct leration unless the lender can show 
hat ihe transfer would impair its 
ecurity interest or the likelihood of 
epayment. Were the Board to adopt an 
absolute prohibition" approach in 
Mining window-period loans, it would 
effectively eliminate all window- 
leriods, in contravention of the 
egislative history. Therefore, the Board 
las retained the concept of a law 
prohibiting “unrestricted exercise" in 
Mining “window-period loan" in the 
inal rule. 

tl Types of Loans Covered by 
Vrtdow-Period Laws. Section 341(a)(3) 

>f the Act and proposed 5 591.2(1) 

Mine a real property loan to include, 
unong other types, a loan secured by a 
•sidential manufactured home, whether 
onsidered real or personal property. 
H'veral commenters noted that in many 
fates, mobile home lending is a 
n rsonal property-secured transaction 
other than a real property secured 
runs action, The commenters also noted 
hat personal property transactions in 
n<>st states are governed by the Uniform 
Commercial Code section 9-311, which 
pecifically validates due-on-sale 
Muses in persona 1-property-secured 
ransactions. The commenters observed 
h«it the result of the Act and the 
proposed rule would be to give mobile 
lome borrowers an exemption from 
txercise of due-on-sale clauses which 
VcJS never in effect under applicable 


state law. Other comments raised 
similar questions about state laws 
restricting due-on-sale clauses but 
expressly limited in application to 
narrow categories of loans on 
residential property used as the 
borrower's principal residence. 

In the Board's view, a loan falls within 
the ambit of window-period protection 
only if it is the specific category of loan 
to which state legislative action or 
judicial decision applied in prohibiting 
the unrestricted exercise of due-on-safe 
clauses. Thus, while the legislative 
history clearly indicates that the due-on- 
sale preemption applies to mobile 
homes regardless of whether they are 
designated as real or personal property. 
S. Rep. at 57, Congress also indicated 
that the basic purpose of the window- 
period was to treat fairly home buyers 
who "relied on state law restrictions 
and reasonably believed they had 
assumable loans." S. Rep. at 22. 
Conversely, the legislators did not 
intend to create window-periods for 
loans never subject to state law 
restrictions. This "limited reliance" 
principle is reaffirmed in the legislative 
history of Act section 341(c), which 
declares that states are not authorized 
to expand the kinds of loans subject to 
the window-period. S. Rep. at 23. 

Consistent with the reliance principle 
underlying Act 341(c). the Board has 
modified $ 591.2(p) to apply only to 
those loans which are of the type the 
state law creating the window-period 
intended to protect. This interpretation 
is reflected in 8 591.2(p)(l), referring to 
window-period loans as those "subject 
to" the state law creating the window- 
period. 

Finally, the Board believes that this 
reliance principle, along with the 
principle that states may not 
retroactively expand the scope of the 
window-period, would require that a 
state judicial decision creating the 
window-period include language 
expressly holding a due-on-sale clause 
unenforceable, rather than merely 
commenting on unenforceability in 
dicta . 

e. Beginning/Ending Date of Window 
Period . The definition of window-period 
in 5 591.2(p) of the final rule has been 
modified from the proposal to clarify 
that the date upon which a window- 
period commences in a particular state 
is the later of the date upon which a 
state statute restricting the exercise of a 
due-on-sale clause becomes effective or 
is adopted, in the event that any of those 
states have delayed effective dates. 

The Board is also revising the final 
definition to provide that a window- 
period ends on the eariieroi October 15. 
1982. or the date a state law rescinded a 


prior statutory or judicial restriction on 
the enforcement of due-on-sale clauses. 
The Board believes that this revision is 
consistent with Congressional intent to 
protect only a borrower's reasonable 
expectations and reliance on the 
contract terms as they existed at the 
time of origination or assumption of the 
loan, and not to extend or to create a 
window-period in a state where none 
existed under state law. S. Rep. at 22. 

f. Recording of Window-Period Loans . 
The Board is incorporating in its final 
definition of window-period loans under 
S 591.2(p) a “sunset date" for transfers 
of loans qualifying for window-period 
treatment pursuant to section 341(c)(1) 
of the Act. In order to be afforded the 
protection of the window-period 
provision, a sale or transfer of real 
property made on or before October 15. 
1982, must be recorded either prior to or 
not more than 60 days after October 15, 
1982. The Board believes that this 
modification will prevent fraudulent 
backdating or nonrecordation of transfer 
documents. 

Preemption—Loans Originated by 
Federal Associations 

The proposed rule provided that a 
federal association, as to any real 
property loan orignated or to be 
originated by it. may include a due-on- 
sale clause in the contract between it 
and the borrower and may enforce the 
clause if title or any interest therein is 
transferred "by the borrower." without 
the prior written consent of the 
association. The Board recognizes that 
there may be instances in which a 
transferor who is a successor or 
assignee of the borrower may not be 
technically obligated under the loan 
instruments. Accordingly, the Board is 
striking the words "by the borrower" 
from final 8 591.3(a), to ensure that the 
basic preemption will extend to any 
transfer by any party with an equitable 
or legel ownership interest in the 
property securing the loan. This change 
is consistent with the literal language of 
the Act's definition of due-on-sale 
clause and corresponding 8 591.2(b). * 

The Board is also modifying proposed 
§ 591.3(a) to affirm that a federal 
association continues to have the 
authority to include a due-on-sale clause 
in any real property loan originated by 
it. Under the proposal, the language 
could have been read to create only a 
prospective right. This clarification 
affirms the Board's longstanding 
preemption policy in this area, beginning 
with its interpretation of a 1948 
regulation requiring federal associations 
to include in their loan contracts 
provisions for "full protection to" the 
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federal association. See 12 CFR 545.8-11 
(1975); Advisory Opinion of Federal 
Home Loan Bank Board, Resolution No. 
75-647, In the Matter of Schott v. 

Mission Federal Savings and Loan 
Association; 41 FR 8283. 6285 (1976); 48 
FR 2373 (1983). 

The Board has clarified proposed 
i 591.3(b) to indicate that the right to 
exercise a due-on-sale clause in any 
loan originated by a federal association 
shall be exclusively governed by the 
terms of the loan contract except as 
such right is otherwise modified by the 
exceptions set forth in § 591.5. The 
Board has also made a technical 
revision in S 591.3(b) by changing the 
word “association” to “lender” in the 
last clause of that paragraph for 
consistency of reference. 

In response to requests by several 
commenters. the Board has clarified that 
loans originated by service corporations 
of federal associations are not 
necessarily exempted from the window- 
period provisions, as are federal 
associations by Act section 341(c)(2)(C). 
The language of the Act exempts only 
those loans originated by federal 
associations from the window-period 
provisions. Further, the legislative 
history does not appear to reflect 
Congressional intent to extend such 
treatment to federal associations* 
service corporations, which by their 
very definition are separate legal 
entities. Finally, previous Board 
regulations regarding federal preemption 
of state due-on-sale prohibitions 
conferred the right to include a due-on- 
sale clause only on federal associations 
and no mention was made of serv ice 
corporations. 

Preemption—Other Lenders 

The title of final j 591.4 has been 
changed from “Other lenders*' to “Loans 
originated by lenders other than federal 
associations” to clarify that the 
provisions apply with respect to all 
other lenders holding loans not 
originated by federal associations. The 
heading change also clarifies any 
regulatory ambiguity that may have 
arisen in the provisions of $S 591.3 and 
591.4. 

Regarding preemption applicable to 
non-window-period loans under both 
SS 591.3 and 591.4, several lenders 
requested clarification of a lender's right 
to impose non-contract conditions as a 
condition for waiving a due-on-sale 
clause. Both the Act and the relevant 
rule as proposed provided for 
preemption in non-window-period loans 
by stating that the lender's exercise of 
the due-on-sale clause “shall be 
exclusively governed by the loan 
contract." (emphasis added). In the 


Board's view, the preemptive mandate 
of section 341(b)(2) is not intended to 
supersede applicable state contract law 
concerning rights of a lender ancillary to 
waiver of a valid due-on-sale clause, 
and not substantially limiting the 
economic benefit of the option. Thus, 
section 341(b)(2) does not prohibit a 
lender from imposing any non¬ 
contractual term as a condition of 
waiving a due-on-sale clause, if state 
law governing enforcement of the 
contract would permit such a 
requirement. 

Additionally, several commenters 
raised the issue of whether the Board 
should adopt language paralleling the 
statutory language of “encouragement" 
of allowing “blended rate" assumptions 
for federal associations or other lenders 
notwithstanding preemption of state law 
restricting due-on-sale enforcement. The 
Board believes that the statutory 
language of Act section 341(b)(3) is 
permissive: a lender, at its discretion, 
may offer blended rates to the borrower, 
upon the exercise of the lender’s option 
under a due-on-sale clause, but the Act « 
imposes no mandatory obligation upon 
lenders to offer such blended rates. 
Therefore, the Anal regulation imposes 
no such condition. 

The Board has also made several 
changes in the language of proposed 
i 591.4(b)(1) to clarify ambiguities 
regarding the Act’s treatment of 
window-period loans. In addition, the 
Board wishes to clarify the extent to 
which a state may “otherwise regulate 
such contracts". The legislative history 
of section 341(c)(1)(A) of the Act clearly 
indicates that a state having a window- 
period can shorten the three-year 
window-period or even repeal existing 
due-on-sale restrictions. However, 
states cannot 2retroactively extend the 
window-period, nor can a state expand 
the type of loan to which the window- 
period applies. S. Rep. at 22. 

A second change affecting window- 
period loans involves the Board’s 
interpretation of Act 341(c)(2)(A), 
permitting lenders subject to window- 
period laws to invoke a due-on-sale 
clause if a transferee fails to meet 
“customary credit standards." The 
Board has added new paragraph (d) to 
S 591.4 in response to several 
commenters* requests for clarification 
regarding: (1) What constitutes 
“customary standards” that an 
institutional or private lender may apply 
with respect to window-period loans: 
and (2) whether a lender may apply the 
“customary standards” in effect as of 
the time of transfer of the property 
subject to the loan, or whether the 
lender is limited to the creditworthiness 


standards that it applied at the time of 
loan origination. 

The legislative history of the Act 
states that lenders have the right to 
require transferees of window-period 
loans to meet to customary credit 
standards which are applicable to loam 
secured by similar property. In addition, 
the legislative history provides that a 
lender may require a transferee to 
provide customary information and 
“completion of its customary credit 
application” upon transfer of a window* 
period loan. S. Rep. at 24. 57. Consistent 
with this statement of intent, the Board 
has modified $ 591.4 by adding a new 
paragraph (d)(1)(f) to identify customary 
credit standards for lenders who make 
real property loans in the ordinary 
course of business (e.g., banks, savings 
and loans and other institutional 
lenders). 

The Board has also modified 5 591.4 
by adding new paragraph (d)(l)(ii) to 
identify customary credit standards for 
noninslitutional lenders and other real 
property sellers. Literally, the broad 
definition of “lender" in the Act 
contemplates imposition of customary 
credit standards by private persons 
who. as creditors, are subject to the 
terms of the Act but who are not in the 
business of making real estate loans. 
Such individuals will not have credit- 
worthiness standards which they 
usually apply to loans secured by 
similar property (the standard provided 
for an institutional lender) because they 
will not deal in a volume of transactions 
sufficient to establish any “customary” 
standards. In order to create uniform 
standards imposed by private lenders, 
to the extent practicable, final 
S 591.4(d)(1)(h) permits a private seller 
or lender to impose the credit standards 
customarily applied by other similarly 
situated lenders or sellers in the 
geographic market within which the 
transaction occurs. 

New $ 591.4(d)(l)(i) and (ii) require 
that the application of customary credit 
standards by both institutional and non 
institutional lenders shall be those in 
effect as of the time of transfer of the 
loan securing the real property. 

Another issue arising under the 
“customary credit standard" exception 
to use of due-on-sale clauses in window- 
period loans involves the respective 
duties of borrower and lender when a 
transfer is contemplated. A number of 
comments raised the point that a 
lender’s right to accelerate under section 
341(c)(2)(A) would be meaningless if a 
transferee or prospective transferee 
refuses to cooperate. Because credit 
reporting agencies generally require a 
written release from a borrower before 
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providing a credit report* a 
noncooperative transferee could prevent 
a lender from making the determination 
that the transferee has failed to meet its 
customary credit standards. Such a 
result would clearly contravene 
Congressional intent in creating the 
customary credit standard provision for 
window-period loans. Accordingly, the 
Board has provided in the final language 
(§ 591.4(d)(2)) that a lender may exercise 
its due-on-sale clause either if: (1) The 
transferee fails to meet the lender’s 
customary credit standards: or (2) upon 
a transfer, the transferee fails to provide 
information necessary for the lender to 
approve or disapprove the loan, within 
15 days or the lender’s written request. 

New i 591.4(d)(3) also ensures that a 
lender must respond in good faith to a 
credit application of a transferee by 
acting to approve or disapprove the 
transfer within 30 days of receiving the 
credit application and any related credit 
information it may have requested. 

Finally, new § 591.4(d)(4) clarifies that 
the right to invoke a duc-on-sale clause 
when a transferee fails to meet 
customary credit standards is not 
intended to be exclusive of any other 
exceptions or qualifications currrently 
available in states which have window- 
periods. That is. the customary credit 
standards qualification is available to 
lenders holding window-period loans in 
addition to any other rights accorded the 
tender regarding assumptions in states 
restricting due-on-sale exercise (such as 
the right to impose a limited transfer fee 
or limited increase in interest rate upon 
assumption). 

Limitation on Exercise of Due on-Sale 

Clauses 

Borrower-Occupied Homes . 

Consistent with Act section 341(d)(1). 
proposed 5 591.5(b) set forth a list of 
statutory restrictions on the exercise of 
due-on-sale clauses for real property 
loans originated by all lenders, including 
window-period loans. The Board further 
noted in the preamble that it proposed 
to modify the statutory scheme by 
providing that the restrictions listed in 
the statute w r ould apply only to loans 
made on homes occupied or to be 
occupied by the borrower. While the 
Board has carefully evaluated comments 
objecting to this limitation, it has 
determined to retain this principle in 
accordance with its belief that this 
approach is most consistent with the 
Congressional purpose of restricting 
due-on-sale exercise to protect 
consumers. S. Rep. at 24-25. A structural 
and historical analysis of the 
exemptions also supports the Board's 
interpretation that they apply only to 
borrower-occupants. To a large extent, 


the exemptions in the Act are extracted 
directly from the Board’s existing due- 
on-sale regulations and statements of 
policy in which the exemptions were 
intended only to apply to borrower- 
occupants. In light of the Board’s pre¬ 
existing interpretation and expressed 
intent regarding these exemptions and 
the subsequent restatement of those 
exemptions in the Act, the Board 
believes that applying the restrictions 
only to borrower-occupied home loans is 
most consistent with the intent of 
Congress. Accordingly, loans on all 
property other than borrower-occupied 
homes are not subject to the restrictions 
set out in final S 591.5(b). 

Secondary Liens. Final § 591.5(b)(l)(i) 
clarifies that the limitation on the 
exercise of a due-on-sale clause in the 
event of the creation of a secondary lien 
or encumbrance does not include a 
transfer of the property pursuant to a 
contract for deed. 

The Board believes that if a contract- 
for-deed transfer were considered to be 
a subordinate lien or encumbrance 
within the meaning of section 341(d)(1) 
of the Act, it would effectively create a 
loophole which would render the Act 
meaningless. Moreover, such a 
clarification is consistent with prior 
opinions of the Board and case law. 
Therefore, the final regulation indicates 
that the creation of a vendor’s or 
vendee’s interest in a contract for deed 
does not fall within the limitations of 
section 341(d)(1) of the Act. 

In addition, as a technical matter, the 
Board has modified the language of the 
proposal to cover liens not relating to ”a 
transfer of rights of occupancy in the 
property” to conform to the literal 
language of Act section 341(d)(1). 

Leasehold Interest Final 
§ 591.5(b)(l)(iv), regarding the limitation 
on enforcement of a due-on-sale clause 
with respect to the granting of a 
leasehold interest has been adopted as 
proposed. One commenter queried when 
an owner must occupy the property to 
avoid acceleration under this provision. 
In the Board’s view, the requirement of 
owner-occupancy applies only at the 
time the loan securing the property was 
initially made, not at the time the owner 
enters into a lease with a tenant. 

Inter Vivos Trusts . The Board has 
modified proposed 5 591.5(b)(l)(vi). 
pertaining to limitation of due-on-sale 
enforcement upon transfer of the 
property to an inter vivos trust. As 
proposed, the lender could not enforce 
its due-on-sale clause upon a transfer to 
an inter vivos trust where the borrower 
is and remains the beneficiary and 
occupant of the security property. 
Several commenters noted that some 
states, such as Illinois, authorize 


transfers of property into so-called land 
trusts, where a trustee holds only legal 
title to the property. They expressed 
concern that transfers of property into a 
land trust could result in permanent 
incapacity of leaders* due-on-sale 
enforcement rights because the 
beneficiary of the trust is free to direct 
the sale of the beneficial intercut 
without any public record (legal title 
remains with the trustee) or notice to the 
lender (trustee cannot reveal transfer 
absent consent of beneficiary). The 
commenters argued that, unless the 
Board modified the proposed rule to 
provide specific protection for lenders, 
the rule provided a means by which 
borrowers could circumvent a due-on- 
sale clause. 

The Board agrees that lenders should 
be allowed to protect their legitimate 
right to exercise a due-on-sate clause 
against such transfers. The legislative 
history of Act S 341(d) indicates that the 
exceptions against exercise of duc-on- 
sale clauses arc not intended to allow 
borrowers to circumvent the right of the 
lender to exercise its option under a 
valid due-on-sale clause. S. Rep. at 24- 
25. Consistent with this clear 
Congressional directive and the Board’s 
broad authority to issue regulations 
implementing the Act. the Board has 
modified the final rule to provide that 
the inter vivos trust exemption will no! 
apply if a borrower refuses to provide 
reasonable means acceptable to the 
lender by which the lender will be 
assured of timely notice of any 
subsequent transfer of the beneficial 
interest or change in occupancy. 

Technical Changes . The Board has 
modified proposed S 591.5(b)(1)(iii) to 
correct a typographical error. The final 
subdivision reads "* * * or operation of 
law on the death * * V rather than 
M * * * or operation of law or the death 

• • • M 

Prepayment Penalties . 

The Board has determined to eliminate a 
proposed limitation in § 591.5(b)(2). 
which would have precluded a lender 
from imposing prepayment penalties in 
the event of exercise of a due-on-sole 
clause. However, the final regulation 
retains the ban on the imposition of 
prepayment penalties on loans .. 
originated by federal associations after 
July 31.1970, and prior to the effective 
date of the final rule. This approach is 
consistent with prior Board policy and 
ensures that holders of loans originated 
during that period will not be prejudiced 
by retroactive application of the new 
policy eliminating the proscription, as 
implemented in the final regulation. 

Notwithstanding the elimination of 
the proscription on assessments of 
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prepayment charges, however, all 
lenders must comply with the pre- 
disclosure requirements regarding such 
charges imposed on federal associations 
by $ 545.33(0(1 Mil)- The Board believes 
that this revision is within the scope of 
its authority and discretion, and is 
consistent with its decision to permit 
federal associations to determine their 
own prepayment policies in its final 
regulations implementing the new thrift 
lending authority under Act sections 
321-330 (Resolution No. 83-241, April 28. 
1983). 

While the Board has determined not 
to impose federal restrictions on the 
imposition of prepayment (or 
equivalent) fees in conjunction with the 
exercise of due-on-sale clauses. lenders 
must consult state law to determine the 
validity of such practices. The 
legislative history of the preemptive 
.language in Act section 341(b) indicates 
that Congress intended to preempt only 
those state laws interfering with a 
lender's effective enforcement of a due- 
on-sale clause as a means of increasing 
the yield on older low-interest 
mortgages in portfolio, at the time the 
loans are transferred. S. Rep. at 21. 22, 

23. 57. While the ability to impose a 
prepayment or equivalent fee upon due- 
on-sale acceleration may be of some 
economic benefit to the lender, it is in no 
sense essential to effective use of the 
due-on-sale douse for the purpose of 
raising portfolios yields to current 
market rates. 

Consequently, lenders should 
carefully review applicable state 
statutes and judicial decisions in this 
area. The Board notes that, to date, 
when mortgage instruments contain 
both a prepayment penalty and a valid 
due-on-sale clause, the courts have 
denied enforcement of the prepayment 
penalty upon a sale by a mortgagor 
leading the lender to accelerate the debt. 
The rationale in these cases is that the 
lender's election to accelerate renders 
the payment a "postpayment"—one 
made after maturity of the loan—that by 
definition is not a "prepayment" of the 
mortgage debt. See, eg., Slevin 
Container Corp. v. Provident Fed. Sav.. 
98 111. App. 848. 424 N.E.2d 939 (1961). 

The Board has modified $ 591.5(b)(3) 
of the proposed rule to clarify that the 
term "assumption" describes a written 
agreement between the lender and the 
borrower's successor in interest in 
which the latter agrees to be obligated 
under the terms of the loan. Such a 
change in language was made to avoid 
the possible interpretation of the term 
"assumption" as including transfers of 
-cal property "subject to" a mortgage or 


similar lien pursuant to the definition of 
"assumed" in § 591.2(a) of the final rule. 

The Board has also modified proposed 
5 591.5(b)(3) by incorporating an 
additional sentence regarding the legal 
effect of waiver of a lender's due-on- 
sale option pursuant to the prospective 
transferee's agreement to assume the 
loan at a higher interest rate. This 
sentence is simply a recodification of 
the last sentence of prior Board 
regulation 12 CFR 545.8-3{g). Thus, a 
lender which waives exercise of the 
due-on-sale clause pursuant to 
paragraph (b)(3) will be required to 
release the original borrower from all 
contractual obligations under the 
mortgage, and will be deemed to have 
made a new loan to the existing 
borrower's successor in interest. The 
Board believes this reaffirmation of 
prior Board policy is an appropriate 
means of preventing any uncertainty or 
confusion regarding the legal status of 
the parties upon such a transfeY. 

Effective Date 

The Board has determined that the full 
30-day delay of effective date following 
publication of the regulations pursuant 
to 5 U.S.C. 553(d) and 12 CFR 50614 is 
unnecessary because: (1) They relieve 
restrictions imposed on lenders by state 
laws restricting due-on-sale clause 
exercise, and (2) it is in the public 
interest to provide as expeditiously as 
possible uniform guidelines pertaining to 
preemption of state due-on-sale clause 
restrictions. The rules will therefore take 
effect on May 10.1983. 

Final Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act. Pub. L. 96-354. 94 Stat. 
1164 (September 19,1980). the Board is 
providing the following regulatory 
flexibility analysis: 

1. Reasons . objective , and legal basis 
underlying the rule . These elements 
have been incorporated elsewhere into 
the supplementary information 
regarding the rule. 

2. Small entities to which the rule will 
apply . The final rule will apply to all 
federally-chartered and insured 
depository institutions, all state- 
chartered and state-insured depository 
institutions, and all other government or 
corporate entities who fall within the 
definition of "lender" in Pub. L 97-320 
section 341(a)(2). 

3. Impact of the rule on small 
businesses . The rule will not have a 
disproportionate effect on small 
businesses. By creating competitive 
parity between all lenders as to the use 
of due-on-sale clauses, the rule will 
benefit small lenders. The rule would 


have no significant economic impact on 
a substantial number of small entities. 

4. Overlapping or conflicting federal 
rules . Any inconsistent state or federal 
law or regulation is superseded by the 
Board's rule, and in particular by the 
regulatory authority granted exclusively 
to the Board under subsection (e)(1) of 
section 341 Pub. L 97-320. That 
subsection grants the Board broad 
authority to promulgate regulations 
governing preemption of due-on sale 
clauses by ail lenders making real 
property loans. Any overlapping or 
inconsistency will be eliminated through 
revisions of other law after 
implementation of this rule. 

5. Alternatives to the rules. Most of 
the provisions are mandated by statute; 
moreover, to the extent that alternatives 
to the rules were considered, they arc 
discussed elsewhere in the 
supplementary information. 

Regulatory Analysis 

The elements of regulatory analysis 
for major regulations required by Board 
Resolution No. 89-584 (September 11, 
1980) have been incorporated in the 
supplementary information regarding 
the rule. 

List of Subjects in 12 CFR Part 591 

Savings and loan associations. Banks, 
banking. Mortgages. 

Accordingly, the Board hereby 
amends Part 556. Subchapter C. and Part 
590, Subchapter C. and adds new Part 
591 to Subchapter G. Chapter V of Title 
12, Code of Federal Regulations, as set 
forth below. 

Subchapter C—Federal Savings and 
Loan System 

PART 556—STATEMENTS OF POLICY 

4 556.9 (Amended) 

1. Amend { 556.9 by removing 
paragraph (b)(1) and redesignating the 
text of paragraph (b)(2) thereof as 
paragraph (b), and removing paragraphs 
(c). (d), (e) and (f) thereof. 

2. Revise the title of Subchapter G as 
follows: 

Subchapter G—Preemption of State 
Lending Restrictions 

PART 590—PREEMPTION OF STATE 
USURY LAWS 

3. Amend $ 590.2 by revising 
paragraph (g). as follows: 

{590.2 Definitions. 

• • • • • 

(g) "Residential manufactured home" 
shall mean a manufactured home as 
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defined in the National Manufactured 
Home Construction and Safety 
Standards Act. 42 U.S.C. 5402(6), which 
is or will be used as a residence. 

• • • • • 

4. Revise paragraph (e) of S 590.4 as 

follows: . 

$ 590.4 Consumer protection rules for 
federally-related loans, mortgages, credit 
sales and advances secured by first liens 
on residential mobile homes. 

• • • • 

(e) Balloon payments .—(1) Federal 
associations. Federal association 
creditors may enter into agreements 
with debtors which provide for non- 
(tmortized and partially-amortized loans 
on residential manufactured homes, and 
such loans shall be governed by the 
provisions of this section and i 545.33(f) 
of this Chapter. 

(2) Other creditors. All other creditors 
may enter into agreements with debtors 
which provide for non-amortized and 
partially-amortized loans on residential 
manufactured homes to the extent 
authorized by applicable Federal or 
state law or regulation. 

• • • • • 

5. Add a new Part 591. as follows: • 

PART 591—PREEMPTION OF STATE 
DUE-ON-SALE LAWS 

See. 

591.1 Authority, purpose, and scope. 

591.2 Definitions. 

591 3 Loans originated by Federal 
associations. 

591.4 lx>ans originated by lenders other than 
Federal associations. 

591.5 Limitation on exercise of due-on-sale 

clauses. 

591.6 Interpretations. 

Authority: Sec. 5. 48 Stat. 132 (12 U.S.C. 
1464). as amended by Sec 401, 94 Stat. 160; 
Sec 311.97 Stat. 1498; Sec. 341. Pub. L. 07- 
320. 96 StaL 1489. 1505-1507. 

§591.1 Authority, purpose, and scope. 

(a) Authority. This part contains 
regulations issued under section 5 of the 
Home Owners' Loan Act of 1933, as 
amended, and under section 341 of the 
Gam*St Germain Depository Institutions 
Act of 1982. Pub. L 97-320. 96 Stat. 1469. 
1505-1507. 

(b) Purpose and scope. The purpose of 
this permanent preemption of state 
prohibitions on the exercise of due-on- 
sale clauses by all lenders, whether 
Federally- or state-chartered, is to 
reaffirm the authority of Federal savings 
and loan associations to enforce due-on- 
sale clauses, and to confer on other 
lenders generally comparable authority 
with respect to die exercise of such 
clauses. This Part applies to all real 
property loans, and all lenders making 


such loans, as those terms are defined in 
i 591.2 of this Part. 

} 591.2 Definitions. 

For the purposes of this Part, the 
following definitions apply: 

(a) "Assumed** includes transfers of 
real property subject to a real property 
loan by assumptions, installment land 
sales contracts, wraparound loans, 
contracts for deed, transfers subject to 
the mortgage or similar lien, and other 
like transfers. 

(b) *‘Due-on-sa!e clause** is a contract 
provision which authorizes the lender, 
at its option, to declare immediately due 
and payable sums secured by the 
lender's security instrument upon a sale 
of transfer of all or any part of the real 
property securing the loan without the 
lender's prior written consent. For 
purposes of this definition, a "sale or 
transfer" means the conveyance of real 
property of any right, title or interest 
therein, whether legal or equitable, 
whether voluntary or involuntary, by 
outright sale. deed, installment sale 
contract land contract, contract for 
deed, leasehold interest with a term 
greater than three years, lease-option 
contract or any other method of 
conveyance of real property interests. 

(c) "Federal association" has the same 
meaning as provided in $ 541.8 of this 
Chapter. 

(d) "Federal credit union" means a 
credit union chartered under the Federal 
Credit Union Act. 

(e) "Home" has the same meaning as 
provided in $ 541.14 of this Chapter. 

(f) "Insured institution" has the same 
meaning as provided in $ 561.1 of this 
Chapter. 

(g) "Lender" means a person or 
government agency making a real 
property loan, including without 
limitation, individuals. Federal 
associations, state-chartered savings 
and loan associations, national banks, 
state-chartered banks and state- 
chartered mutual savings banks. Federal 
credit unions, state-chartered credit 
unions, mortgage banks, insurance 
companies and finance companies 
which make real property loans, 
manufactured-home retailers who 
extend credit, agencies of the Federal 
government, any lender approved by the 
Secretary of Housing and Urban 
Development for participation in any 
mortgage insurance program under the 
National Housing Act. and any assignee 
or transferee, in whole or part, of any 
such persons or agencies. 

(h) "Loan secured by a lien on real 
property" means a loan on the security 
of any instrument (whether a mortgage, 
deed of trust, or land contract) which 
makes the interest in real property 


(whether in fee. or in a leasehold or 
subleasehold) specific security for the 
payment of the obligation secured by the 
instrument. 

(i) "Loan secured by a lien on stock in 
a residential cooperative housing 
corporation" means a loan on the 
security of: (1) A security interest in 
stock or 8 membership certificate issued 
to a tenant stockholder or resident 
member by a cooperative housing 
organization: and (2) an assignment of 
the borrower's interest in the 
proprietary lease of occupancy 
agreement issued by such organization. 

(j) "Loan secured by a lien on a 
residential manufactured home, whether 
real or personal property," meons a loan 
made pursuant to an agreement by 
which the party extending the credit 
acquires a security interest in the 
residential manufactured home. 

(k) "Loan originated by" a Federal 
association or other lender means any 
loan for which the lender makes the first 
advance of credit thereunder, provided 
that such lender then held a beneficial 
interest in the loan, whether as to the 
whole loan or a portion thereof, and 
whether or not the loan is later held by 
or transferred to another lender. 

(l) "Real property loan" means any 
loan, mortgage, advance or credit sale 
secured by a lien on real property, the 
stock or membership certificate 
allocated to a dwelling unit in a 
cooperative housing corporation, or a 
residential manufactured home, whether 
real or personal property. 

(m) "Residential manufactured home" 
has the same meaning as provided in 

5 590.2(g) of this Subchapter. 

(n) "Reverse mortgage" is any 
instrument providing periodic payments 
to homeowners based on accumulated 
equity, whether the payments are made 
directly by the lender, through purchase 
of an annuity through an insurance 
company or in any other manner. The 
loan may be due either upon a specific 
date or when a specified event occurs, 
such as the sale of the property or death 
of the borrower. 

(o) "State" means the several states, 
Puerto Rico, the District of Columbia, 
Guam, the Trust Territory of the Pacific 
Islands, the Northern Mariana Islands, 
the Virgin Islands, and American 
Samoa. 

(p) (l) A "window-period loan" is a 
real property loan, not originated by a 
Federal association, which was made or 
assumed during a window-period 
created by state law and subject to that 
law, which loan was recorded, at the 
time of origination or assumption, before 
October 15,1982, or within 60 days 
thereafter (December 14.1982). 
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(2) The window-period begins on: 

(i) The date a state adopted a law (by 
means of a constitutional provision or 
statute) prohibiting the unrestricted 
exercise of due-on-sale clauses upon 
outright transfers of property securing 
loans subject to the state law creating 
the window-period, or the effective date 
of a constitutional or statutory provision 
so adopted, whichever is later, or 

(ii) The date on which the highest 
court of the state rendered a decision 
prohibiting such unrestricted exercise 
(or if the highest court has not so 
decided, the date on which the next 
highest appellate court rendered a 
decision resulting in a final judgment 
which applies statewide), and ends on 
the earlier of the date such state law 
prohibition terminated under state law 
or October 15.1982. 

(3) Categories of state law which 
create window-periods by prohibiting 
the unrestricted exercise of due-on-sale 
clauses upon outright transfers of 
property securing loans subject to such 
state law restrictions include laws or 
judicial decisions which permit the 
lender to exercise its option under a 
due-on-sale clause only where: 

(i) The lender’s security interest or the 
likelihood of repayment is impaired: or 

(ii) The lender is required to accept an 
assumption of the existing loan without 
an interest-rate change or with an 
interest-rate change below the market 
interest rate currently.being offered by 
the lender on similar loans secured by 
similar property at the time of the 
transfer 

8 591.3 Loans originated by Federal 
associations. 

(a) With regard to any real property 
loan originated or to be originated by a 
Federal association, as a matter of 
contract between it and the borrower 
an association continues to have the 
power to Include a due-on-sale clause in 
its loan instrument. 

(b) Except as otherwise provided in 
5 5m.5 of this Part with respect to any 
such loan made on the security of a 
home occupied or to be occupied by the 
borrower, exercise by any lender of a 
due-on-sale clause in a loan originated 
by a Federal association shall be 
exclusively governed by the terms of the 
loan contract, and all rights and 
remedies of the lender and borrower 
shall at all times be Fixed and governed 
by that contract. 

§ 591.4 Loans originated by lenders other 
than Federal associations. 

(a) With regard to any real property 
loan originated by a lender other than a 
Federal association, as a matter of 
contract between it and the borrower. 


the lender has the power to include a 
due-on-sale clause in its loan 
instrument. 

(b) Except as otherwise provided in 
paragraph (c) of this section and 8 591.5 
of this Part, the exercise of due-on-sale 
clauses in loans originated by lenders 
other than Federal associations shall be 
governed exclusively by the terms of the 
loan contract, and all rights and 
remedies of the lender and the borrower 
shall be fixed and governed by that 
contract. 

(c) (1) In the case of a window-period 
loan, the provisions of paragraph (b) of 
this section shall apply only in the case 
of a sale or transfer of the property 
subject to the real property loan and 
only if such sale or transfer occurs on or 
after October 15.1985: Provided, that: (i) 
With respect to real property loans 
originated in a state by tenders other 
than national banks. Federal 
associations, and Federal credit unions, 
a state may otherwise regulate such 
contracts by state law enacted prior to 
October 10.1985. in which case 
paragraph (b) of this section shall apply 
only if such state law so provides: and 
(ii) with respect to real property loans 
originated by national banks and 
Federal credit unions, the Comptroller of 
the Currency or the National Credit 
Union Administration Board, 
respectively, may otherwise regulate 
such contracts by regulations 
promulgated prior to October 18.1985, in 
which case paragraph (bj shall apply 
only if such regulation so provides. 

(2) A lender may not exercise its 
options pursuant to a due-on-sale clause 
contained in a window-period loan in 
the case of a sale or transfer of property 
securing such loan where the sale or 
transfer occurred prior to October 15, 
1982. 

(d) (1) Prior to the sate or transfer of 
property securing a window-period loan 
subject to the provisions of paragraph 

(c) of this paragraph. 

(i^Any lender in the business of 
making real property loans may require 
any successor or transferee of the 
borrower to supply credit information 
customarily required by the lender in 
connection with credit applications, to 
complete its customary credit 
application, and to meet customary 
credit standards applied by such lender, 
at the date of sale or transfer, to the 
lender's similar loans secured by similar 
property. 

(ii) Any lender not in the business of 
making loans may require any successor 
or transferee of the borrower to meet 
credit standards customarily applied by 
other similarly situated lenders or 
sellers in the geographic market within 
which the transaction occurs, for similar 


loans secured by similar property, prior 
to the lender's consent to the transfer. 

(2) The lender may exercise a due-on- 
sale clause in a window-period loan if: 

(i) The successor or transferee of the 
borrower fails to meet the lender's credit 
standards as set forth in paragraphs 
(b)(1) (i) and (ii) of this section: or 

(ii) Upon transfer of the security 
property and not later than fifteen days 
after written request by the lender, the 
successor or transferee of the borrower 
fails to provide information requested 
by the lender pursuant to paragraph 

(d)(1) (i) or (ii) of this section, to 
determine whether such successor or 
transferee of the bon-ower meets the 
lender's customary credit standards. 

(3) The lender shall, within thirty days 
of receipt of a completed credit 
application and any other related 
information provided by the successor 
or transferee of the borrower, determine 
whether such successor or transferee 
meets the customary credit standards of 
the lender and provide written notice to 
the successor or transferee of its 
decision, and the reasons in the event of 
a disapproval. Failure of the lender to 
provide such notice shall preclude the 
lender from exercise of its due-on-sale 
clause upon the sale or transfer of the 
property securing the loan. 

(4) The lender's right to exercise a 
due-on-sale clause pursuant to this 
paragraph is in addition to any other 
rights afforded the lender by state low 
regulating window-period loans with 
regard to the exercise of due-on-sale 
clauses and loan assumptions. 

8 591.5 Limitation on txerdss of due-on- 
sale clauses. 

(a) General. Except as provided in 

88 (c) and (d)(4) of this Part, due- 

on-sale practices of Federal associations 
and other lenders shall be governed 
exclusively by the Board's regulations, 
in preemption of and without regard to 
any limitations imposed by state law on 
either their inclusion or exercise 
including, without limitation, state law 
prohibitions against restraints on 
alienation, prohibitions against 
penalties and forfeitures, equitable 
restrictions and state law dealing with 
equitable transfers. 

(b) Specific limitations . With respecl 
to any loan on the security of a home 
occupied or to be occupied by the 
borrower, 

(1) A lender shall not (except with 
regard to a reverse mortgage) exercise 
its option pursuant to a due-on-sale 
douse upon: 

(i) The creation of a lien or other 
encumbrance sub-ordinate to the 
lender's security instrument which does 
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not relate to a transfer of rights of 
occupancy in the property: Provided 
that such lien or encumbrance is not 
created pursuant to a contract for deed; 

(ii) The creation of a purchase-money 
security interest for household 
appliances; 

(iii) A transfer by devise, descent, or 
operation of law on the death of a joint 
tenant or tenant by the entirety; 

(iv) The granting of a leasehold 
interest which has a term of three years 
or less and which does not contain an 
option to purchase [that is. either a lease 
of more than three years or a lease with 
an option to purchase will allow the 
»?xercise of a due-on-sule clause); 

(v) A transfer, in which the transferee 
is a person who occupies or will occupy 
the property, which is: (A) A transfer to 
a relative resulting from the death of the 
borrower. (B) a transfer where the 
spouse or child(ren) becomes an owner 
of the property; or (C) a transfer 
resulting from a decree of dissolution of 
marriage, legal separation agreement, or 
from an incidental property settlement 
freemen! by which the spouse becomes 
an owner of the property; or 

(vi) A transfer into an inter vivo* trust 
in which the borrower is a and remains 
the beneficiary and occupant of the 
property, unless, as a condition 
precedent to such transfer, the borrower 
refuses to provide the lender with 
reasonable means acceptable to the 
lender by which the lender will be 
assured of timely notice of any 
subsequent transfer of the beneficial 
interest or change in occupancy. 

(2) A lender 

(i) Which is a Federal association and 
which originates a loan after July 31. 

1978. and before [May 10.19831* *hall 
not impose a prepayment charge or 
equivalent fee in connection with 
acceleration of the loan by exercise of a 
ilue-on-sale clause; 

(ii) Which originates a loun on or after 
(May 10.1983] may impose a 
prepayment charge or equivalent fee in 

r onnection with acceleration of the loan 
by exercise of a due-on-sale clause, 
provided that, at the time of origination 
uf the loan, the lender complies fully 
with the disclosure requirements for 
Federal associations set forth in 
* S45.33(f)(l)(ii) of this Chapter. 

(3) A lender waives its option to 
exercise a due-on-sale clause as to a 
specific transfer if. before the transfer, 
the lender and the existing borrower's 
prospective successor in interest agree 
in writing that the successor in interest 
will be obligated under the terms of the 
loan and that interest on sums secured 
by the lender's security interest will be 
payable at a rate the lender shall 
request Upon such agreement and 


resultant waiver, a lender shull release 
the existing borrower from all 
obligations under the loan instruments, 
and the lender is deemed to have made 
a new loan to the existing borrower's 
successor in interest. 

(i) The waiver and release apply to all 
loans secured by homes occupied by 
borrowers made by a Federal 
association after July 31.1976. and to all 
loans secured by homes occupied by 
borrowers made by other lenders after 
the effective date of this regulation. 

(4) Nothing in paragraph (b)(1) of this 
section shall be construed to restrict a 
lender's right to enforce a due-on-sale 
clause upon the subsequent occurrence 
of any event which disqualifies a 
transfer for a previously-applicable 
exception under that subparagraph. 

(c) Policy considerations. Paragraph 
(b) of this section does not prohibit a 
lender from requiring, as a condition to 
an assumption, continued maintenance 
of mortgage insurance by the existing 
borrower’s successor in interest, 
whether by endorsement of the existing 
policy or by entrance into a new 
contract of insurance. 

$591.6 Interpretations. 

The Board periodically will publish 
Interpretations under Section 341 of the 
Gam-St Germain Depository Institutions 
Act of 1982. Pub. L 97-320. 96 Stat. 1469, 
1505-1507. in the Federal Register in 
response to written requests sent to the 
Secretary to the Board. Federal Home 
Loan Bank Board. 1700 G Street, N.W.. 
Washington, D.C. 20552. 

(Sec. 5* 48 SUL 132, as amended (12 U S.C 
1464); sec. 341, 96 Stat. 1489,1505-1507; Reorg. 
Plan No. 3 of 1947; 3 CFR 1943-18 Comp., p 
1071) 

By the Federal Home Loan Bank Board. 

John M. Buckley, Jr., 

Acting Secretary . 

p* Dot o-iaa» Fu*»l &-i2r4* *4& ««) 

billing code tra-ov-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 444, 448, and 455 

(Docket No. 79N-0341; DESI Nos. 6615, 
9152.9166, and 50166] 

Oligosaccharide. Peptide, and Certain 
Other Antibiotic Drugs; Confirmation 
of Effective Dates and Further 
Amendment 

agency: Food and Drug Administration. 
action: Final rule; confirmation of 
effective dates and further amendment. 


summary: The Food and Drug 
Administration is confirming the 
effective dates of amendments to the 
antibiotic drug regulations announced in 
the Federal Register of May 28. 1982. 

»nd is further amending the regulations 
to provide accepted standards for a 
particular formulation that was 
inadvertently omitted from the May 28. 
1982 final rule. 

OATES: 

The amendment announced in this 
final rule is effective May 13.1983. 

Comments, objections, and requests 
for hearing by June 13,1983. 

Data, information, and analyses to 
justify a hearing by July 12,1983. 
address: Objections and requests for 
hearing, supporting data and 
information, and other comments should 
be identified with the docket number 
appearing in the heading of this 
document and sent to the Dockets 
Management Branch (HFA-305). Food 
and Drug Administration. Rm. 4-82, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Douglas I. Ellsworth. National Center for 
Drugs and Biologies (HFN-8), Food and 
Drug Administration. 5800 Fishers Lane. 
Rockville. MD 20857, 301-443-3650. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 28* 1982 (47 FR 
23440). as part of actions classifying 
various ophthalmic steroid/anti- 
infective combination drug products as 
effective and announcing conditions for 
their further marketing, the Director of 
the Bureau of Drugs and Biologies 
amended the antibiotic drug regulations 
to require a minimum of 10.000 units per 
milliliter or units per gram (unita/mL or 
g) of polymyxin B in all ophthalmic 
combinations that contain this 
component The Director also amended 
the antibiotic regulations to provide for 
the certification (now accepted public 
standards, see 47 FR 39155) of 
ophthalmic combination products that 
has been released pending a final 
determination of their effectiveness. In 
response to the amendments, one 
objection was filed but was later 
withdrawn. Therefore, the effective 
dates of the May 28.1982 final rule are 
hereby confirmed. 

In reviewing the products affected by 
the conclusions regarding steroid/anti- 
infective combination drug products, the 
Director noted that no standards had 
been announced for Burroughs 
Welcome's Cortisporin Ophthalmic 
Ointment (NDA 50-416) or Kasco-Efcos 
Bacitracin-Polymyxin-Neomycin with 
Hydrocortisone Ophthalmic Ointment 
(NDA 00-731) each containing bacitracin 
zinc* neomycin sulfate, polymyxin B 
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sulfate (10.000 units/g). and 
hydrocortisone. At one time, these 
products contained 5.000 units/g of 
polymyxin B and were classified in the 
Federal Register of August 29,1980 (45 
FR 57776). as lacking substantial 
evidence of effectiveness because of 
their polymyxin B level. The August 29. 
1980 notice also stated that these 
products would be regarded as effective 
if reformulation to contain 10,000 units/ 
g. Although these products were 
reformulated to contain 10.000 units/g of 
polymyxin B, the May 28,1982 final rule 
inadvertently omitted standards for 
these drugs. Therefore. 5 448.313b of the 
antibiotic regulations (21 CFR 448.313b) 
is hereby further amended to provide 
standards for these drugs. Because this 
additional amendment is not 
controversial and provides notice of 
accepted standards for marketed 
products already in compliance with the 
standards, notice and comment 
procedure for the action and a delayed 
effective date are found unnecessary 
and not in the public interest. 

List of Subjects 

21 CFR Part 444 

Antibiotics. Oligosaccharide. 

21 CFR Part 448 

Antibiotics, Peptide. 

21 CFR Part 455 

Antibiotics. 

PART 448—PEPTIDE ANTIBIOTIC 
DRUGS 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 507. 59 
Stat. 463 as amended (21 U.S.C. 357)) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5110) and redelegated to the 
Director of the National Center for 
Drugs and Biologies (see 21 CFR 5.78 
and 47 FR 26913 published in the Federal 
Registor of June 22,1982). the July 7,1982 
effective date for the amendments to 
SS 444.342a. 444.342d. and 444.542a. and 
the amendment to S 448.313b to the 
extent it affects bacitracin zinc- 
neomycin sulfate-polymyxin B sulfate- 
hydrocortisone ophthalmic ointment, 
and new §§ 444.342j and 444.342k, as 
announced in the May 28.1982 final rule, 
is confirmed; the February 22,1983 
effective date for the amendments to 
SS 444.342b, 444.342h. 444.342i. and 
448.310b. and the amendment to 
S 448.313b to the extent it affects 
bacitracin zinc-neomycin sulfate- 
polymyxin B sulfate ophthalmic 
ointment, and the amendment to 
S 455.31Od. as announced in the May 28, 
1982 final rule, is confirmed; and Part 


448 is amended in $ 448.313b by revising 
the section heading and paragraph (a)(1) 

(i) and (ii) and by adding new paragraph 
(a)(l)(iii). to read as follows: 

$ 448.313b Bacitracin zinc-neomycin 
sulfate-polymyxin B sulfate ophthalmic 
ointment; bacitracin zinc-neomycin sulfate- 
polymyxin B sulfate-hydrocortisone 
ophthalmic ointment; bacitracin zinc- 
neomycin sutfate-polymyxin B sulfate- 
hydrocortisone acetate ophthalmic 
ointment 
(a)*** 

(I)-** 

(i) 400 units of bacitracin. 3.5 
milligrams of neomycin. 10.000 units of 
polymyxin B with or without 10 
milligrams of hydrocortisone acetate; 

(ii) 500 units of bacitracin. 3.5 
milligrams of neomycin. 10,000 units of 
polymyxin B; or 

(iii) 400 units of bacitracin. 3.5 
milligrams of neomycin. 10.000 units of 
polymyxin B. and 10 milligrams of 
hydrocortisone. 

• • • • • 

Any person who will be adversely 
affected by the amendments to 
§ 448.313b announced in this final rule 
may file objections to it. request a 
hearing, and show reasonable grounds 
for the hearing. Any person who decides 
to seek a hearing must file (1) on or 
before June 13,1983; a written notice of 
participation and request for hearing 
and (2) on or before July 12.1983 the 
data, information, and analyses on 
which the person relies to justify a 
hearing, as specified in 21 CFR 430.20. A 
request for a hearing may not rest upon 
mere allegations or denials, but must set 
forth specific facts showing that there is 
a genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 
action taken by this order, or if a request 
for hearing is not made in the required 
format or with the required analyses, the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who request(s) the hearing, 
making findings and conclusions and 
denying a hearing. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and granting or denying of a 
hearing are contained in 21 CFR 430.20. 

All submissions under this order, 
except comments from an individual, 
must be filed in four copies. An 
individual submitting only comments 
may submit one copy. All submissions 


must be identified with the docket 
number appearing in the heading of this 
order and filed with the Dockets 
Management Branch (address given 
above). 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331 (j) or 18 U.S.C. 1905. may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m.. Monday 
through Friday. 

Effective Date . This amendment is 
effective May 13,1983. 

(Sec. 507, 59 Stat. 463 as amended (21 U.S.C. 
357)) 

Dated: May 6,1983. 

Harry M. Meyer. Jr„ 

Director, National Center for Drugs and 
Biologies . 

|Ht Doc Fifcetf 5-12-A3: *46 «m) 

BILLING COOC 4160-01-41 


21 CFR Parts 510 and 558 

New Animal Drugs for Use in Animal 
Feeds; Tylosin 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed for Southern 
Micro-Blenders. Inc., providing for 
manufacturing a 10-gram-per-pound 
tylosin premix. The 10-gram-per-pound 
premix is used to make complete feeds 
for swine, cattle, and chickens. In 
addition, the firm is added to the list of 
sponsors of approved NADA's. 
EFFECTIVE DATE: May 13. 1983. 

FOR FURTHER INFORMATION CONTACT: 

Benjamin A. Puyot, Bureau of Veterinary 
Medicine (HFV-130), Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. MD 20857; 301-143-4913. 
supplementary information: Southern 
Micro-Blenders. Inc., 3801 North 
Hawthorne St, Chattanooga. TN 37408, 
is the sponsor of NADA 133-833 
submitted on its behalf by Elanco 
Products Co. This NADA provides for 
use of premixes containing 40 or 100 
grams per pound of tylosin (as tylosin 
phosphate) or granulated tylosin 
concentrate to make a 10-gram-per- 
pound premix which is used to make 
complete feeds for swine, beef cattle, 
and broiler, replacement, and layer 
chickens. The feed is used as in 21 CFR 
558.825(f)(1) (i) through (vi). The basis of 
approval is discussed in the freedom of 
information (FOI) summary. The NADA 
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is approved and the regulations are 
amended to reflect the approval. 

In addition, the sponsor has not been 
previously added to the list of sponsors 
of approved NADA's in 21 CFR 
510.600(c). The list is amended to add 
this sponsor. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and S 514.11{e)(2)(ii) (21 
CFR S14.11(e)(2)(ii)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62. 5600 Fishers 
Lane. Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24{d)(l)(i) (proposed December 11. 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects 

21 CFR Part 510 

Administrative practice and 
procedure. Animal drugs. Labeling, 
Reporting requirements. 

21 CFR Part 558 

Animal drugs. Animal feeds. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 380b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Bureau of Veterinary 
Medicine (21 CFR 5.83), Parts 510 and 
558 are amended as follows: 

PART 510—NEW ANIMAL DRUGS 

1. In Part 510, S 510.600 is amended by 
adding a new sponsor alphabetically to 
paragraph (c)(1) and numerically to 
paragraph (c)(2) to read as follows: 

§ 510 600 Names, addresses, and drug 
labeler codes of sponsors of approved 

applications. 


(c) * * * 

(!)••• 


cod# 


^oiXhom Micro-BtorttarL Inc. 3801 North Him 
Ihom# SI. Chattanooga. TN 37408 _ CM«6a4 


Drug 

! S 


(2) * * • 

Drug 


Rnn fwno and KlOrtM 


0496B* Sowdiam RAoro-8krOorm. Me. 3801 
non# Si. ChaRsnoogc *N 37406 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Z In Part 558, S 558-625 is amended by 
adding new paragraph (b)(R0) to read as 
follows: 

§ 558.625 Tylosin. 


(b) * * • 

(80) To 019685:10 grams per pound: 
paragraph (0(1) (t) through (vi) of this 
section. 


Effective date. May 13.1983. 

(Sec. 512(0. 62 Stat 347 (21 U.S.C 3fl0b(l))) 
Dated: May 6. 1983. 

Lester M. Crawford. 

Dime tor, Bureau of Veterinary Medicine. 

(VR Doc Fifed V12-4D- «n| 

BILUNG COD€ 4140-0 I N 


21 CFR Part 520 

Oral Dosage Form New Animal Drugs 
Not Subject To Certification; 
Methylprednisolone and Aspirin 
Tablets 

AGENCY: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to codify a 
previously approved new animal drug 
application (NADA) sponsored by The 
Upjohn Co. providing for safe and 
effective use of methylprednisolone and 
aspirin tablets as an anti-inflammatory 
and analgesic agent in dogs. FDA is 
further amending the regulations to 
specify those conditions of use for which 
approval of applications for identical or 
similar products need not include 
certain effectiveness data. A previously 
approved supplemental NADA reflects 
compliance with the conclusions of 
National Academy of Sciences/National 
Research Council Drug Efficacy Study 
Implementation (NAS/NRC-DES1) 
evaluation of the product. 


EFFECTIVE date: May 13.1983. 

FOR FURTHER INFORMATION CONTACT. 

Terence Harvey. Bureau of Veterinary 
Medicine (HFV-110). Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857: 301-443-3420. 

SUPPLEMENTARY INFORMATION: The 

Upjohn Co.. Kalamazoo, MI 49001. is 
sponsor of NADA 11-700 providing for 
oral use of a tablet containing 
methylprednisolone and aspirin as an 
anti inflammatory and analgesic agent 
in dogs. The NADA was originally 
approved on May 21.1959. The product 
was the subject of a NAS/NRC-DES1 
notice in the Federal Register of March 
20.1969 (34 FR 5448). The notice stated 
that NAS/NRC had concluded, and FDA 
had concurred, that the product was 
probably effective as an anti¬ 
inflammatory and analgesic in treating 
dogs for myositis, arthritis, ocular 
inflammation, otitis, dermatitis, and 
allergic conditions: but that no 
documentation had been provided to 
substantiate the label claim that it is 
advantageous to combine 
methylprednisolone with aspirin or any 
salicylate. 

By letter dated March 13,1969 to the 
firm. FDA indicated that certain changes 
would be necessary in the package 
insert. The letter further stated that 
•'While we believe both compounds are 
effective when used alone, data will 
need to be submitted to show an added 
effect when in combination.” The firm 
was provided 6 months to make the 
necessary changes in the insert labeling 
or to submit additional information 
supporting the labeling used. 

'The Upjohn Co. responded by 
submitting a supplemental NADA which 
provided the requested changes in the 
insert labeling. The supplement was 
approved September 12,1969. 
Accordingly, the NAS/NRC-DESI status 
of the product was upgraded to 
effective. The regulations are amended 
to codify Upjohn's previously approved 
NADA and to specify the NAS/NRC- 
approved conditions of use. 

For approval of NADA's for identical 
or similar products having the same 
conditions of use. applications need not 
include efficacy data as specified by 21 
CFR 514.1(b)(8)(ii) or 
514.111 (a)(5)(ii)(a)(4), but approval may 
require bioequivalency or similar data 
as suggested in the guidelines for 
submitting NADA's for NAS/NRC- 
reviewed generic drugs. The guidelines 
are available from the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62. 5600 
Fishers Lane, Rockville, MD 20857. 
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This action, codification of a 
previously approved NADA, does not 
constitute reaffirmation of the safety 
and effectiveness data supporting the 
approval. Because the NADA was 
approved before July 1.1975, the 
sponsor was not required to submit a 
summary of the safety and effectiveness 
data and information in accordance 
with the freedom of information 
provisions of §514.11(e)(2)(ii) (21 CFR 
514.11 (e)(2)(ii)). 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d)(l)(i) (proposed December 11. 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

list of Subjects in 21 CFR Part 520 

Animal drugs. Oral use. 

PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Bureau of Veterinary 
Medicine (21 CFR 5.83), Part. 520 is 
amended by adding new $ 520.1409, to 
read as follows: 

§ 520.1409 Methylprednisolone, aspirin 
tablets. 

(a) Specifications. Each tablet 
contains 0.5 milligram of 
methylprednisolone and 300 milligrams 
of aspirin. 

(b) Sponsor. Sec No. 000009 in 
5 510.600(c) of this chapter. 

(c) NAS/NRC status. The conditions 
of use have been NAS/NRC reviewed 
and found effective. New animal drug 
applications for approval of drugs for 
these conditions of use need not include 
effectiveness data specified by § 514.111 
of this chapter, but may require 
bioequivalency and safety information. 

(d) Special considerations. (1) Clinical 
and experimental data have 
demonstrated that corticosteroids 
administered orally or parenterally to 
animals may induce the first stage of 
parturition when administered during 
the last trimester of pregnancy and may 
precipitate premature parturition 
followed by dystocia, fetal death, 
retained placenta, and metritis. 

(2) Systemic therapy with 
methylprednisolone is contraindicated 
in animals with tuberculosis, chronic 
nephritis, peptic ulcer, or Cushingoid 


syndrome. The presence of diabetes 
mellitus, osteoporosis, predisposition to 
thrombophlebitis, hypertension, 
congestive heart failure, or renal 
insufficiency necessitates carefully 
controlled use of corticosteroids. 

(3) Anti-inflammatory action of 
corticosteroids may mask signs of 
infection. 

(e) Conditions of use —(1) Amount. 
Dogs under 15 pounds. Vi to 1 tablet 
daily; 15 to 60 pounds. 1 to 2 tablets 
daily; 60 pounds and over, 2 tablets 
daily. 

(2) indications for use . As an anti¬ 
inflammatory and analgesic agent in 
dogs. 

(3) Limitations. Administer total daily 
dose in divided doses 6 to 10 hours 
apart, with a light feeding. When 
response is attained, dosage should be 
gradually reduced until maintenance 
level is achieved. Do not administer to 
cats. Do not overdose. Federal law 
restricts this drug to use by or on the 
order of a licensed veterinarian. 

Effective date. May 13,1983. 

(Sec. 5l2{i). 82 Stat. 347 (21 U.S.C 360b(i))) 
Dated: May ft. 1983. 

Lester M. Crawford, 

Director. Bureau of Veterinary Medicine. 

(FR Doc 0-12M8 Fifed 5-12-0 845 *m| 

BILLING COOC 4160-01-44 


21 CFR Parts 520 and 524 

Oral Dosage Form New Animal Drugs 
not Subject to Certification; 
Cyclothiazide Tablets; Ophthalmic and 
Topical Dosage Form New Animal 
Drugs not Subject to Certification; 
Flurandrenolide With Neomycin 
Sulfate Ointment 

agency: Food and Drug Administration. 
ACTIO**: Final rule. 

summary: The Food and Drug 
Administration (FDA) is withdrawing 
those regulations reflecting approval of 
a new animal drug application (NADA) 
providing for use of cyclothiazide tablets 
in dogs for their diuretic and saluretic 
effects and another NADA providing for 
use of an ointment containing 
flurandrenolide and neomycine on dogs 
for topical management of allergic 
dermatitis, otitis externa, and superficial 
pyoderma. The sponsor, Elanco Products 
Co., requested the withdrawal of 
approvals. 

EFFECTIVE DATE: May 23,1983. 

FOR FURTHER INFORMATION CONTACT: 

David N. Scarr, Bureau of Veterinary 
Medicine (HFV-214), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-3183. 


SUPPLEMENTARY INFORMATION: In a 

notice published elsewhere in this issue 
of the Federal Register, approval of 
NADA 13-547 for Renazide Tablets and 
NADA 13-133 for Corderm Ointment, 
both sponsored by Elanco Products Co., 
a Division of Eli Lilly & Co., is 
withdrawn. This document amends the 
animal drug regulations by removing 21 
CFR 520.526 and 524.1000 that reflect 
approval of the NADA’s. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d)(2) (proposed December 11.1979; 
44 FR 71742) that this action is of a type 
that does not individually or 
cummulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects 

21 CFR Part 520 
Animal drugs, oral use. 

21 CFR Part 524 
Animal drugs, topical. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 3G0b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the Bureau 
of Veterinary Medicine (21 CFR 5.84), 
Parts 520 and 524 are amended as 
follows: 

PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

§520.526 I Removed | 

1. Part 520 is amended by removing 
§ 520.526 Cyclothiazide tablets. 

PART 524—OPHTHALMIC AND 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

§524.1000 (Removed] 

2. Part 524 is amended by removing 
§ 524.1000 Flurandrenolide with 
neomycin sulfate ointment . 

Effective date. May 23.1983. 

(Sec. 512(c), 82 Stat. 345-347 (21 U.S.C. 
360b(c)).) 

Dated: May 2,1983. 

Lester M Crawford. 

Director. Bureau of Veterinary Medicine. 

|FK Doc 63-12345 Fifed 3-12-81 6 45 «m| 

BILLING COOC 4130-01*14 
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21 CFR Part 522 

Implantation or Injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Glycopyrrolate 
Injection 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by A. H. 
Robins Co. providing for use of 
glycopyrrolate injection as a 
preanesthetic agent in cats. 
effective date: May 13.1983 

FOR FURTHER INFORMATION CONTACT: 

Bob G. Griffith. Bureau of Veterinary 
Medicine (HFV-112). Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-443-1330. 
SUPPLEMENTARY INFORMATION: A. H. 
Robins Co.. Research Laboratories. 1211 
Sherwood Ave., Richmond, VA 23220. 
filed a supplement to NADA 101-777 
providing for safe and effective use of 
glycopyrrolate injection for 
intramuscular use in cats as a 
preanesthetic agent. 

A. H. Robins presently holds an 
approval for intramuscular, intravenous, 
and subcutaneous use of the drug in 
dogs as a preanesthetic agent. Under the 
Bureau of Veterinary Medicine’s 
supplemental approval policy (42 FR 
64367; December 23.1977), this is a 
Category II supplement. The Bureau 
required, and the sponsor submitted, 
safety and effectiveness studies to 
support the supplement. The supplement 
is approved and the regulations are 
amended to reflect the approval for the 
use of the product in cats. The 
regulations are also being amended to 
delete the reference to the preservation 
used in the product which need not be 
specified since it is not an active 
ingredient. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and $ 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(H)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
tn the Dockets Management Branch 
(MFA-3Q5), Food and Drug 
Administration, Rm. 4-82. 5600 Fishers 
Lane. Rockville, MD 20857. from 9 a.m. 

*o 4 p.m., Monday through Friday. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d)(l)(i) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 


on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 522 

Animal drugs, injectable. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 360b(i)J) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Bureau of Veterinary 
Medicine (21 CFR 5.83). Part 522 is 
amended by revising $ 522.1066 to read 
as follows: 

PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

5 522.1066 Glycopyrrolate Injection. 

(a) Specifications . Each milliliter of 
aqueous solution contains 0.2 milligram 
of glycopyrrolate. 

(b) Sponsor See No. 000031 in 
3 510.600(c) of this chapter. 

(c) Conditions of use. (1) It is 
indicated as a preanesthetic agent in 
dogs and cats. 

(2) It is administered intravenously, 
intramuscularly, or subcutaneously in 
dogs and intramuscularly in cats at a 
dosage level of 5 micrograms per pound 
of body weight (0.25 milliliter per 10 
pounds of body weight). 

(3) Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

Effective date. May 13.1983. 

(Sec. 512(1). 82 Stat 347 (21 U.S.C 380(»)).) 
Dated: May 2.1963. 

Lester M. Crawford. 

Director. Bureau of Veterinary Medicine . 

(FR Doc O-IZM* PU«d *45 «n>| 

BHUNG COO€ 4160-01-N 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Secretary 

24 CFR Part 0 
(Docket No. R-83-9901 

Standards of Conduct for HUD 
Employees 

aoency: Office of the Secretary, HUD. 
action: Final rule. 

summary: This rule amends the 
regulations prescribing Standards of 
Conduct for HUD employees, to bring 
the post-employment restrictions into 
conformity with the Ethics in 
Government Act of 1978. In accordance 


with section 207 of that Act, the rule 
also provides that persons who must file 
financial disclosure statements under 
the Act are exempt from filing 
additional financial disclosure reports. 
Finally, the rule removes the Appendix 
to the regulations, which lists positions 
for which persons must file confidential 
statements of employment and financial 
interests. 

EFFECTIVE DATE: June 27.1983. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David D. White. Assistant General 
Counsel for Administrative Law. Office 
of General Counsel, Room 10252. 451 7th 
Street. S.W.. Washington. D.C 20410. 
(202) 755-7137. (This is not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 

Background 

The Ethics in Government Act of 1978, 
Pub. L 95-521. provides for public 
financial disclosure by certain 
Government officials. Title V of the Act, 
as amended, revises the provisions of 18 
U.S.C. 207 relating to the activities of 
former Government employees. As a 
result. HUD is amending 24 CFR Part 0 
to revise its post-employment 
regulations and certain financial 
disclosure regulations, to conform to the 
provisions of the Act. 

Major Provisions 

1. Section 0.735-213. ’’Prohibited 
activities by former employees.” has 
been made obsolete by the Ethics in 
Government Act. Accordingly, this rule 
revises 3 0.735-213 to reflect the 
amendments to 18 U.S.C. 207 effected by 
title V of the Act and to refer to 
regulations of the Office of Personnel 
Management implementing those 
amendments. 

2. This rule amends 3 0.735-403 to 
exempt persons required to file 
statements under the Ethics in 
Government Act of 1978 from filing any 
additional financial disclosure reports. 
This is consistent with section 207 of 
that Act 

3. As part of the Department’s efforts 
to promote regulatory simplicity, this 
rule streamlines 3 0.735-409 and 
removes the Appendix at the end of Part 
0. The Appendix lists positions for 
which incumbent employees must file 
confidential financial disclosure reports 
under Subpart D of Part 0. In the future, 
the list of positions will not be published 
as an Appendix to Part 0. The rule also 
deletes references to the Appendix 
contained in 3 3 0.735-401 and 0.735-404. 

Since all of the changes made by this 
rule relate to agency management or 
personnel, the requirements for notice of 
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proposed rule making contained in 5 
IJ.S.C 553(b) are not applicable to this 
rule. Accordingly, these amendments 
are being adopted by final rule, to 
become effective as provided above, 
without an opportunity for public 
comment on the changes made by the 
rule. 

HUD regulations published at 47 FR 
56266 (1982). amending 24 CFR Part 50. 
which implements section 102(2)(C) of 
the National Environmental Policy Act 
of 1969. contain categorical exclusions 
from their requirements for the actions, 
activities and programs specified in 
§ 50.20. Since the amendments made by 
this rule fall within the categorical 
exclusion for internal administrative 
procedures set forth in paragraph (k) of 
S 50.20, the preparation of an 
Environmental Impact Statement or a 
Finding of No Significant Impact is not 
required for this rule. 

Pursuant to the provisions of 5 U.S.C. 
605(b) (the Regulatory Flexibility Act), 
the Undersigned hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. The rule 
affects only Government employees and 
is not expected to have any economic 
impact on small entities. 

This rule is not listed in the 
Department's Semiannual Agenda of 
Regulations published on October 28. 
1982 (47 FR 48422), pursuant to 
Executive Order 12291 and the 
Regulatory Flexibility Act. 

List of Subjects in 24 CFR Part 0 

Conflict of interest. 

PART 0—(AMENDED) 

Accordingly, the Department amends 
24 CFR Part 0) by: 

1. Revising $ 0.735-213 to read as 
follows: 

§ 0.735-213 Prohibited activities by former 
employees. 

(a) No former employee, including a 
former special Government employee, 
after terminating Government 
employment, shall knowingly act as 
agent or attorney for, or otherwise 
represent, any other person in any 
formal or informal appearance before, or 
with the intent to influence, make any 
oral or written communication on behalf 
of any other person to any agency, 
employee or court of the United States 
or the District of Columbia, in 
connection with any particular 
Government matter involving a specific 
party, in which matter such employee 
participated personally and 
substantially as a Department employee. 

(b) No former employee, including a 
former special Government employee. 


within two years after terminating 
employment by the United States, shall 
knowingly act as agent or attorney for or 
otherwise represent any other person in 
any formal or informal appearance 
before, or with the intent to influence, 
make any oral or written communication 
on behalf of any person to any agency, 
employee or court of the United States 
or the District of Columbia, in 
connection with any particular 
Government matter involving a specific 
party, if such matter was actually 
pending under the employee's official 
responsibility as an officer or employee 
within a period of one year prior to the 
termination of such responsibility. 

(c) No former Senior Employee, as 
defined in 5 CFR 5 737.3(a)(6). within 
two years after terminating employment 
by the United States, shall knowingly 
represent or aid. counsel. advis£, 
consult, or assist in representing any 
other person by personal presence at 
any formal or informal appearance 
before any agency, employee or court of 
the United States or the District of 
Columbia, in connection with any 
particular Government matter involving 
a specific party, in which matter he or 
she participated personally and 
substantially. 

(d) For a period of one year after 
terminating employment by the United 
States, no former Senior Employee, 
other than a special Government 
employee who serves for fewer than 
sixty days in a calendar year, shall 
knowingly act as an agent or attorney 
for, or otherwise represent, anyone in 
any formal or informal appearance 
before, or with the intent to influence, 
make any written or oral communication 
on behalf of anyone to the Department 
or any of its officers or employees, in 
connection with any particular 
Government matter, whether or not 
involving a specific party, which is 
pending before the Department, or in 
which it has a direct and substantial 
interest. 

(e) The prohibitions set forth in 
paragraphs (a) through (d) of this section 
will be applied in accordance with 
regulations of the Office of Government 
Ethics as set forth in 5 CFR Part 737. 

2. Revising the introductory language 
of paragraph (b) and paragraphs (c) and 
(d) of } 0.735-401 to read as follows: 

§ 0.735-401 Employees required to submit 
statements. 

• • • • • 

(b) Employees classified at GS-13 or 
above who are in positions the 
incumbents of which are responsible for 
making a Government decision or taking 
a Government action in regard to: * * * 


(c) Employees classified at GS-13 or 
above who are in positions which the 
Department has determined have duties 
and responsiblities which require the 
incumbent to report employment and 
financial interests in order to avoid 
involvement in a possible conflicts-of- 
interest situation and carry out the 
purpose of law. Executive order, and 
this part. 

(d) Employees classified below GS-13 
who are in positions which otherwise 
meet the criteria in paragraphs (b) or (c) 
of this section. These positions have 
been approved by the Office of 
Government Ethics as exceptions that 
are essential to protect the integrity of 
the Government and avoid employee 
involvement in a possible conflicts-of- 
interest situation. 

3. Revising paragraph (b) of § 0.735- 
403 to read as follows: 

J 0.735-403 Employees not required to 
submit statements. 

• • • • • 

(b) A statement of employment and 
financial interest is not required by this 
subpart from the Secretary; a full-time 
member of a committee, board, or 
commission appointed by the President; 
or a person required to file a financial 
disclosure report under the Ethics in 
Government Act of 1978 (the Act). These 
employees are subject to separate 
reporting requirements under Section 
401 of Executive Order 11222 or Title II 
of the Act 

4. Revising i 0.735-404 to read as 
follows: 

5 0.735-404 Tims and place for 
submission of employees' statements. 

(a) An employee required to submit a 
statement of employment and financial 
interest as required in S 0.735-401 shall 
submit that statement on Form HUD-644 
(Revised) to the official designated in 
paragraph (b) of this Section not later 
than thirty days after the employee's 
entrance on duty, and annually as 
provided in S 0.735-405. 

(b) All employees shall submit their 
statements to the Assistant Genera) 
Counsel for Administrative Law, or to 
any other Deputy Counselor who may 
be designated by the Department 
Counselor. Such statements shall be 
enclosed in sealed envelopes marked 
"Standards of Conduct—Department 
Counselor-Administratively 
Confidential." 

5. Revising { 0.735-409 to read as 
follows: 
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§ 0.735-409 Confidentiality of employees' 
statements. 

Kach statement of employment and 
financial interest, and each 
supplementary statement shall be held 
in confidence by the Department. To 
insure this confidentiality: 

(a) The Department Counselor or his 
or her designee shall review and retain 
employees* statements: 

(b) Officials and employees 
designated under paragraph (a) of this 
Section are responsible for maintaining 
the statements in confidence and shall 
not allow access to. or allow 
information to be disclosed from, a 
statement except to carry out the 
purposes of this Part: and 

(c) The Department may not disclose 
information from a statement except a9 
the Office of Personnel Management or 
the Secretary may determine for good 
cause shown. 

Appendix (Removed) 

6. Removing the Appendix. List of 
Positions Subject to Suh/rart D. 

Authority: Sire. 7(d) Department of Mousing 
arid Urban Development Act (42 U.S.C. 
3535(d)) (18 U.S.C. 207) The Ethics in 
Government Act of 1978 (Pub. L 95-521). 

Dated: May 9.1983. 

Samuel R. Pierce, Jr. 

Secretary'. Department of Housing and Urban 

Development. 

im Dot 83-12957 FHed S-12-4& 445 unj 
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Office of Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 201 

[Docket No. R-83-10961 

Mortgage Insurance Loans: Changes 
in Interest Rates 

agency: Office of Assistant Secretary of 
I lousing—Federal Housing 
Commissioner, HUD. 
action: Final rule. 


summary: This change in the 
regulations decreases the HUD/FHA 
maximum allowable finance charge on 
Title I mobile home loans, combination 
«*nd mobile home lot loans, property 
improvement loans, and historic 
preservation loans. This action by HUD 
ss designed to bring the maximum 
interest rate and financing charges on 
HUD/FHA-insured loans into line with 
market rates and help assure an 
adequate supply of and demand for 
KHA financing. 

effective date: May 18,1983. 


FOR FURTHER INFORMATION CONTACT. 

Jim L. Anderson. Director. Operations 
Division, Office of Single Family 
Housing. Department of Housing and 
Urban Development, 451 7th Street. SW.. 
Washington. D.C. 20410 (202-755-6880). 
SUPPLEMENTARY INFORMATION: The 
following miscellaneous amendments 
have been made to this chapter to 
decrease the maximum interest rate 
w'hich may be charged on loans insured 
by this Department. Maximum finance 
charges on property improvement loans 
have been lowered from 18.00 percent to 
15.50 percent, the finance charge on 
mobile home loans lowered from 14.50 
percent to 14.00 percent, and the finance 
charge on combination loans for the 
purchase of a mobile home and a 
developed or undeveloped lot has been 
lowered from 14.00 percent to 13.50 
percent The maximum charge on 
historic preservation loans has been 
lowered from 18.00 percent to 15.50 
percent. 

The Secretary has determined that 
such changes are immediately necessary 
to meet the needs of the market and to 
prevent speculation in anticipation of a 
change, in accordance with his authority 
contained in 12 U.S.C. 1709-1, as 
amended. The Secretary has. therefore, 
determined that advance notice and 
public comment procedures are 
unnecessary and that good cause exists 
for making this amendment effective 
immediately. 

This is a procedural and 
administrative determination as set 
forth in the statutes and as such does 
not require a determination of 
environmental applicability. 

List of Subjects in 24 CFR Part 201 

Health facilities. Historic 
preservation. Home improvement. 

Mobile homes, Manufactured homes and 
lots. 

Accordingly. Chapter II is amended as 
follows: 

PART 201—PROPERTY 
IMPROVEMENT AND MOBILE HOME 
LOANS SUBPART A—ELIGIBILITY 
REQUIREMENTS—PROPERTY 
IMPROVEMENT LOANS 

1. Section 201.4(a) is revised to read as 
follows: 

$ 201.4 Financing charges 

(a) Maximum financing charges. The 
maximum permissible financing charge 
exclusive of fees and charges as 
provided by paragraph (b) of this section 
which may be directly or indirectly paid 
to. or collected by. the insured in 
connection with the loan transaction, 
shall not exceed 15.50 percent annual 
rate. No points or discounts of any kind 


may be assessed or collected in 
connection with the loan transaction. 
Finance charges for individual loans 
shall be made in accordance with tables 
of calculation issued by the 
Commissioner. 


Subpart B—Eligibility Requirements— 
Mobile Home Loans 

1. Section 201.540(a) is revised to read 
as follows: 

§ 201.540 Financing charges. 

(a) Maximum financing charges. The 
maximum permissible financing charge 
which may be directly or indirectly paid 
to, or collected by, the insured in 
connection with the loan transaction, 
shall not exceed 14.00 percent simple 
interest per annum. No points or 
discounts of any kind may be assessed 
or collected in connection with the loan 
transaction, except that a one percent 
origination fee may be collected from 
the borrower. If assessed, this fee must 
be included in the finance charge. * 
Finance charges for individual loans 
shall be made in accordance with tables 
of calculation issued by the 
Commissioner. 

• • • • • 

Subpart O—Eligibility Requirements— 
Combination and Mobile Home Lot 
Loans 

2. Section 201.1511(a). subparagraph 
(1) is revised to read as follows: 

9 201.1511 Financing charges. 

(a) Maximum financing charges . 9 m * 

(1) 13.50 percent per annum. 

• • • • • 

Subpart E—Eligibility Requirements— 
Historic Preservation Loans 

4. Section 201.1825(a) is revised to 
read as follows: 

§ 201.1625 Financing charges. 

(a) Maximum financing charges. The 
maximum permissible financing charge, 
exclusive of fees and charges as 
provided by paragraph (b) of this 
section, which may be directly or 
indirectly paid to. or collected by the 
insured in connection with the loan 
transaction, shall not exceed an 15.50 
percent annual rate. No points or 
discounts of any kind may be assessed 
or collected in connection with the loan 
transaction. Finance charges for 
individual loans shall be made in 
accordance with tables of calculation 
issued by the Commissioner. 
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(See. 3(a). 82 Slal. 1J3:12 U.S.C. 1700-1: see 
7. Department of Housing mid Urban 
Development Act 42 U S.C 35354(d)) 

Dated: May 5.1963. 

Philip Abrams. 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

|FVt Doc *5-1206 FtUd 5-12-43; IMS «m| 

BILLING COOC 4210-27-44 


24 CFR Parts 203, 205, 207, 213, 220. 
221, 232, 234, 235, 236, 241. 242 and 
244 

(Docket No. R-83-1095) 

Mortgage Insurance Loans; Changes 
in Interest Rates 

agency: Office of Assistant Secretary 
for Housing—Federal Housing 
Commissioner; HUD. 
action: Final rule. 

summary: This change in the 
regulations decreases the HUD/FHA 
interest rates on insured loans. This 
action by HUD is designed to bring the 
maximum interest rates into line with 
other competitive market rates and help 
assure an adequate supply of and 
demand for FHA financing. 

EFFECTIVE DATE: May 9, 1983. 

FOR FURTHER INFORMATION CONTACT: 
John N. Dickie, Director. Financial 
Analysis Division, Office of Financial 
Management. Department of Housing 
and Urban Development. 451 7th Street. 
SW.. Washington. D.C. 20410 (20Z-426- 
4667). 

SUPPLEMENTARY INFORMATION: The 

following amendments have been made 
to this chapter to decrease the maximum 
interest rate which may be charged on 
loans insured by this Department. The 
maximum interest rate on HUD/FHA 
insured home mortgage insurance 
programs has been lowered from 12.00 
percent to 11.50 percent for level 
payment (including operative builder) 
and from 12.00 percent to 11.75 percent 
for graduated payment home loan 
programs (GPM). For insured 
multifamily project mortgage loan 
programs, the maximum interest rate 
has been lowered from 13.00 percent to 
12.50 percent. The maximum interest 
rate for multifamily construction and 
Title X land development loans has 
been lowered from 14.00 percent to 12.50 
percent 

The secretary has determined that 
such changes are immediately necessary 
to meet the needs of the market and to 
prevent speculation in anticipation of a 
change, in accordance with his authority 
contained in 12 U.S.C. 1709-1, as 
amended. The Secretary has, therefore, 
determined that advance notice and 


public comment procedures are 
unnecessary and that good cause exists 
for making this amendment effective 
immediately. 

This Is a procedural and 
administrative determination as set 
forth in the statutes and as such does 
not require a determination of 
environmental applicability. 

list of Subjects in 24 CFR Parts 203. 205. 
207,213. 220. 221, 232, 234, 235. 236, 241. 
242 and 244 

Mortgage insurance. 

Accordingly. Chapter 11 is amended as 
follows: 

PART 203—MUTUAL MORTGAGE 
INSURANCE AND REHABILITATION 
LOANS 

Subpart A—Eligibility Requirements 

1. Section 203.20 paragraph (a) is 
revised to read as follows: 

$ 203.20 Maximum Interest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.50 percent per annum, except 
that where on application for 
commitment waB received by the 
Secretary before May 9,1983. the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

* • • • • 

2. Section 203.45 paragraph (b) is 
revised to read as follows: 

$ 203.45 Eligibility of graduated payment 
mortgages. 

• • • • • 

(b) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.75 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before May 9.1983, the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 

3. Section 203.46 paragraph (c) is 
revised to read as follows: 

§ 203.46 Eligibility of modified graduated 
payment mortgages. 

• • • • • 

(c) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.75 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before May 9.1983. the 
mortgage may bear interest at the 


maximum rate in effect at the time of 
application. 

• • • • • 

PART 205—MORTGAGE INSURANCE 
FOR LAND DEVELOPMENT 

Subpart A—Eligibility Requirements 

4. Section 205.50 is revised to read as 
follows: 

§ 205.50 Maximum Interest rate. 

Effective on or after May 9.1983. the 
mortgage shall bear interest at the rate 
agreed upon by the mortgagee and the 
mortgagor, which rate shall not exceed 
12.50 percent per annum. Applications 
for conditional or firm commitments 
received on or after May 9.1983. will be 
processed at the 12.50 percent rate, with 
the exception of applications submitted 
pursuant to unexpired site appraisal and 
market analysis (SAMA) or feasibility 
letters, or outstanding conditional or 
firm commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate wa9 previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 207—MULTIFAMILY HOUSING 
MORTGAGE INSURANCE 

Subpart A—Eligibility Requirements 

5. Section 207.7 paragraph (a) is 
revised to read as follows: 

§ 207.7 Maximum Interest rate. 

(a) Effective on or after May 9,1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9,1983, will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeoing the 
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applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 213—COOPERATIVE HOUSING 
MORTGAGE INSURANCE 

Subpart A—Eligibility Requirements— 
Projects 

0 Section 213.10 paragraph (a) is 
revised to read as follows: 

$ 213.10 Maximum Interest rate. 

(a) Effective on or after May 9.1983, 
the mortgage shall bear interest at the 
r.ite agreed upon by the mortgagee and 
the mortgagor, which rate shall not 

exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9 1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rata In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agTeed 
upon by the parties. Notwithstanding 
these exceptions, the application will he 
processed at the new lower rate if 
requested by the mortgagee. 


Supart C—Eligibility Requirements— 
Individual Properties Released From 
Project Mortgage 

7. Section 213.511 paragraph (a) is 
revised to read as follows: 

$ 213.511 Maximum Interest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before May 9.1983, the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 


PART 220—URBAN RENEWAL 
MORTGAGE INSURANCE AND 
INSURED IMPROVEMENT LOANS 

Subpart C—Eligibility Requirements— 
Projects 

8. Section 220.576 paragraph (a) is 
revised to read as follows: 

S 220.576 Maximum interest rate. 

(a) Effective on or after May 9.1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1J 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 

9. 1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
procqpsed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 221—LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE 

Subpart C—Eligibility Requirements— 
Moderate Income Projects 

9. Section 221.518 paragraph (a) is 
revised to read as follows: 

$ 221.510 Maximum Interest rate. 

(a) Effective on or after May 9. 1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing. 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9.1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 


unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rale was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 232—NURSING HOMES AND 
INTERMEDIATE CARE FACILITIES 
MORTGAGE INSURANCE 

Subpart A—Eligibility Requirements 

10. Section 232.29 paragraph (a) is 
revised to read as follows: 

} 232.29 Maximum Interest rate. 

(a) Effective on or afl£r May 9. 1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rale shall not 

exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing: 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff dote for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9.1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
i stances, applications will be processed 
at a rate not exceeding the applicable 
previous maximum rates, if the higher 
rate was previously agreed upon by the 
parties. Notwithstanding these 
exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 

• • » • • 

Subpart C—Eligibility Requirement- 
Supplemental Loans To Finance 
Purchase and Installation of Fire 
Safety Equipment 

11. Section 232.560 paragraph (n) is 
revised to read as follows: 

§ 232.560 Maximum Interest rate. 

(a) On or after May 9. 1983. the loan 
shall bear interest at the rate agreed 
upon by the lender and the borrower, 
which rote shall not exceed 12.50 
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percent per annum, with the exception 
of applications submitted pursuant to 
feasibility letters, or outstanding 
conditional or firm commitments, issued 
prior to the effective date of the new 
rate. In these instances, applications 
will be processed at a rate not 
exceeding the applicable previous 
maximum rates, if the higher rate was 
previously agreed upon by the parties. 
Notwithstanding these exceptions, the 
application will be processed at the new 
lower rate if requested by the 
mortgagee. 


PART 234—CONDOMINIUM 
OWNERSHIP MORTGAGE INSURANCE 

Subpart A— Eligibility Requirements— 
Individually Owned Units 

12. Section 234.29 paragraph (a) is 
revised to read as follows: 

9 234.29 Maximum Interest rate. 

(a) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.50 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before May 9.1983. the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 

13. Section 234.75 paragraph (b) is 
revised to read as follows: 

§ 234.75 Eligibility of graduated payment 
mortgages. 

• • • • • 

(b) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.75 percent per annum, except 
that where an application for 
commitment was received by the 
Secretary before May 9.1983, the 
mortgage may bear interest at the 
maximum rate in effect at the time of 
application. 

• • • • • 

14. Section 234.76 paragraph (cj is 
revised to read as follows: 

$ 234.76 Eligibility of modified graduated 
payment mortgages. 

• • • • • 

(c) The mortgage shall bear interest at 
the rate agreed upon by the mortgagee 
and the mortgagor, which rate shall not 
exceed 11.75 percent per annum, except 
that where an application for 
comni.tment was received by the 
Secretary before May 9,1983. the 
mortgage may bear interest at the 
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maximum rate in effect at the time of 
application. 

• « • • • 

PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 

Subpart D—Eligibility Requirements— 
Rehabilitation Sales Projects 

15. Section 235.540 paragraph (a) is 
revised to read as follows: 

t 

§ 235.540 Maximum Interest rate. 

(a) On or after May 9.1983. the loan 
shall bear interest at the rate agreed 
upon by the lender and the borrower, 
which rate shall not exceed 12.50 
percent per annum, with the exception 
of applications submitted pursuant to 
feasibility letters, or outstanding 
conditional or firm commitments, issued 
prior to the effective date of the new 
rate. In these instances, applications 
will be processed at a rate not 
exceeding the applicable previous 
muximum rates, if the higher rate was 
previously agreed upon by the parties. 
Notwithstanding these exceptions, the 
application will be processed at the new 
lower rate if requested by the 
mortgagee. 


PART 236—MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENTS FOR RENTAL PROJECTS 

Subpart A—Eligibility Requirements 
for Mortgage Insurance 

16. Section 236.15 paragraph (a) is 
revised to read as follows: 

$ 236.15 Maximum interest rate. 

(a) Effective on or after may 9.1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9.1983, will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 


Rules and Regulations 


applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate If 
requested by the mortgagee. 


PART 241—SUPPLEMENTARY 
FINANCING FOR INSURED PROJECT 
MORTGAGES 

Subpart A—Eligibility Requirements 

17. Section 241. 75 is revised to read 
as follows: 

9 241.75 Maximum Interest rate. 

Effective on or after May 9.1983, the 
mortgage shall bear interest at the rote 
agreed upon by the mortgagee and the 
mortgagor, which shall not exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior to 
and including the cutoff date for cost 
certification. 

Applications for conditional or firm 
commitments received on or after May 
9,1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 


PART 242-MORTGAGE INSURANCE 
FOR HOSPITALS 

Subpart A—Eligibility Requirements 

18. Section 242.33 paragraph (a) is 
revised to read as follows: 

§ 242.33 Maximum interest rate. 

(a) Effective on or after May 9,1983. 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
the mortgagor, which rate shall not 
exceed: 

(1) 12.50 percent per annum with 
respect to permanent financing; 

(2) 12.50 percent per annum with 
respect to construction financing prior U 
and including the cutoff date for cost 
certification. 
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*\pplication* for conditional or firm 
xjmmitments received on or after May 
1 1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
unexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
outstanding conditional or firm 
commitments, issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
processed at a rate not exceeding the 
applicable previous maximum rates, if 
the higher rate was previously agreed 
upon by the parties. Notwithstanding 
these exceptions, the application will be 
processed at the new lower rate if 
requested by the mortgagee. 

• • • • 

PART 244—MORTGAGE INSURANCE 
FOR GROUP PRACTICE FACILITIES 

Subpart A—Eligibility Requirements 

19. Section 244.45 paragraph (a) is 
rev iscd to read as follows: 

\ 244 45 Maximum interest rate. 

(a) Effective on or after May 9,1983, 
the mortgage shall bear interest at the 
rate agreed upon by the mortgagee and 
he mortgagor, which rate shall not 

exceed: 

(1) 12.50 percent per annum with 
aspect to permanent financing; 

(2) 12.50 percent per annum with 
eaptet to construction financing prior to 
pnd including the cutoff date for cost 
ertiBcation. 

implications for conditional or firm 
• mmitments received on or after May 
l 1983. will be processed at the rates 
specified above, with the exception of 
applications submitted pursuant to 
jnexpired site appraisal and market 
analysis (SAMA) or feasibility letters, or 
Hitstanding conditional or firm 
' mmitmenta. issued prior to the 
effective date of the new rate. In these 
instances, applications will be 
\ ocessed at a rate not exceeding the 
applicable previous maximum rates, if 
Ihn higher rate was previously agreed 
upon by the parties. Notwithstanding 
Ihese exceptions, the application will be 
processed at the new tower rate if 
requested by the mortgagee. 

* * • • • 

[See 3(a). 82 Slat. 113 (12 VS.C. 1709-1); tcc. 

' • department of Housing and Urban 
Development Act. 42 U.S.C 3535(d)) 

Dated: May 5.1983. 

Philip Abrams, 

Assistant Secretary far Housing —Federal 
Housing Commissioner. 

I** nu s- 12 -as sii *m| 

fcLUMO CODE 42NX-77-II 


PENSION BENEFIT GUARANTY 
CORPORATION 

29 CFR Part 2619 

Valuation of Plan Benefits In Non- 
Multiemployer Plans; Amendment 
Adopting Additional PBGC Rates 

agency: Pension Benefit Guaranty 

Corporation. 

action: Final rule. 

summary: This amendment to the 
regulation on Valuation of Plan Benefits 
in Non-Multiemployer Plans contains 
the interest rates and factors for the 
period beginning June 1.1983. The 
interest rates and factors are to be used 
to value benefits provided under 
terminating non-multiemployer pension 
plans covered by Title IV of the 
Employee Retirement Income Security 
Act of 1974. 

The valuation of plan benefits is 
necessary because, under section 4041 
of the Act. the Pension Benefit Guaranty 
Corporation and the plan administrator 
must determine whether a terminating 
pension plan has sufficient assets to pay 
all benefits under the plan that arc 
guaranteed by the PBGC under the Title 
IV plan termination insurance program. 

The interest rates and factors set forth 
in Appendix B to Part 2619 are adjusted 
periodically to reflect changes in 
financial and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after |une 1.1983. and will enable the 
PBGC and plan administrators to value 
the benefits provided under those plans. 
These rates and factors will remain in 
effect until PBGC publishes an 
amendment revising them. 

EFFECTIVE OATE*. June 1. 1983. 

FOR FURTHER INFORMATION CONTACT. 
Mrs. Renae R. Hubbard, Special 
Counsel, Office of the General Counsel. 
Code 210, Pension Benefit Guaranty 
Corporation. 2020 K Street. N.W., 
Washington. D.C. 20006, 202-254-4895 
(not a toll-free number). 

SUPPLEMENTARY INFORMATION: On 
January* 28.1981, the Pension Benefit 
Guaranty Corporation (’'PBGC") issued 
a final regulation (48 FR 9492) 
establishing the methods for valuing 
plan benefits of tern\inating non¬ 
multiemployer plans covered under Title 
IV of the Employee Retirement Income 
Security Act of 1974. 29 U.S.C. 1001 et 
seif. (1976). as amended by the 
Multiemployer Pension Plan 
Amendments Act of 1980. Pub. L. 96-364, 
94 StaL 1208 (the "Acf). That 
regulation. 29 CFR Part 2610, was 
recodified as 29 CFR Part 2619 on June 
24. 1981. effective June 29.1981 (48 FR 


32574). Appendix B to the regulation, 
which contains formulas for valuing 
different types of benefits, sets forth the 
interest rates and factors that are to be 
used in the formulas. Because these 
rates and factors are intended to reflect 
current conditions in the financial and 
annuity markets, it is necessary to 
update the rates and factors 
periodically. 

When published as part of the final 
regulation. Appendix B contained 
interest rates and factors for valuing 
benefits in plans that terminated during 
the period from September 2,1974 
through April 1,1981. Subsequently, the 
PBGC adopted additional rates and 
factors for valuing benefits in plans that 
terminated on or after April 1,1981 and 
before April 1. 1983 (46 FR 26765. 40 FR 
31257. 48 FR 36683. 46 FR 45761.46 FR 
50768, 46 FR 55958. 46 FR 61084. 47 FR 
2313. 47 FR 6426. 47 FR 20761. 47 FR 
30757, 47 FR 40541. 47 FR 46273, 47 FR 
51393, 47 FR 56134, 48 FR 1715). 

On March 15.1983. the PBGC 
published rates for plans that terminate 
on or after April 1.1983 (48 FR 10819). 
That rate has remained in effect until 
now and will remain in effect for plan 
terminations through the end of May. 
1983. At this time, however, changes in 
the financial and annuity markets 
require a decrease in the rates used for 
valuing benefits. Accordingly, this 
amendment adds to Appendix B a new 
set of interest rates and factors for plans 
that terminate on or after June 1,1983. 
This interest rate and these factors will 
remain in effect until such time as PBGC 
publishes another amendment 
concerning the rates. 

Generally, the rates will be in effect 
for at least one month. Any change in 
the rates normally will be published in 
the Federal Register by the 15th of the 
month preceding the effective date of 
the new rates. 

The PBGC has determined that notice 
and public comment on this amendment 
are impracticable and contrary to the 
public interest. This determination is 
based on the need to determine and 
issue new interest rates and factors 
promptly so that the rates can reflect, as 
accurately as possible, current market 
conditions. The PBGC has found that the 
public interest is best served by issuing 
the rates and factors on a prospective 
basis so that plans may be able to 
calculate the value of plan benefits 
before submitting a notice of intent to 
terminate. Also, plans will be able to 
predict employer liability more 
accurately prior to plan termination. 
Moreover, because of the need to 
provide immediate guidance for the 
valuation of benefits under plans that 
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will terminate on or after February 1. 
1983, and because no adjustment by 
ongoing plans is required by this 
amendment, the PBGC Finds that good 
cause exists for making the rates set 
forth in this amendment to the Final 
regulation effective less than 30 days 
after publication. 

The PBGC has determined that this is 
not a “major rule** under the criteria set 
forth in Executive Order 12291, February 
17,1981, because it will not result in an 
annual effect on the economy of $100 
million or more, a major increase in 
costs for consumers or individual 
industries, or significant adverse effects 
on competition, employment, 
investment, productivity, or innovation. 

List of Subjects in 29 CFR Part 2619 

Employee benePit plans, Pension 
insurance, and Pensions. 

PART 2619—(AMENDED! 

In consideration of the foregoing. Part 
2619 of Chapter XXVI. Title 29. Code of 


Edwin M. (ones. 

Executive Director, Pension Benefit Guaranty 
Corporation. 

|FR Doc O-IXWT Filed 5 - 12 -St 6 45 *m| 

BILLING COOC 770S-O1-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 917 

Kentucky Permanent Program; 

Removal of Condition of Approval and 
Consideration of Additional 
Amendments 

agency: OfFice of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Final rule. 

summary: This document amends 30 
CITl Part 917 by (1) removing a 
condition of approval of the Kentucky 
permanent regulatory program under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA), regarding a plan 
for the processing of permit applications: 
(2) approving additional amendments to 
the Kentucky program, relating to 
hydrologic information in permit 


Federal Regulations, is hereby amended 
as follows: 

1. The authority citation for Part 2819 
reads as follows: 

Authority: Sec*. 4002(b)(3). 4041(b). 4044. 
and 4062(b)(1)(A). Pub. L 93-406. 88 Slat. 

1004.1020.1025,1029 (1974) as amended by 
Sec*. 403(1); 403(d). and 402(a)(7). Pub. L 96- 
384. 94 Slat. 1302.1301. and 1299 (1980) (29 
U.S.C. 1302.1341. 1344.1362). 

2. Rate Set 41 of Appendix B is revised 
and Rate Set 42 of Appendix B is added 
to read as follows: 

Appendix B—Interest Rate# and Quantities 
Used To Value Immediate and Deferred 
Annuities 

In the table that follows, the immediate 
annuity rate is used to value immediate 
annuities, to compute the quantity "G," for 
deferred annuities and to value both portions 
of a refund annuity. An interest rate of 5% 
shall be used to value death benefits other 
than the decreasing term insurance portion of 
a refund annuity. For deferred annuities. k» 
kj. k». n„ and n* are defined in ft 2619.45. 


applications and incidental boundary 
revisions; and (3) creating two new 
conditions of approval, relating to the 
deferral of contemporaneous 
reclamation and the definition of 
"principal shareholder." 

effective oate: The removal of this 
condition and the approval of these 
program amendments are effective on 
May 13.1983. 

FOR FURTHER INFORMATION CONTACT: 

W. H. Tipton, Director, Kentucky Field 
Office. OfFice of Surface Mining. 340 
Legion Drive, Suite 28, Lexington. 
Kentucky 40504. Telephone (606) 233- 
7327. 

SUPPLEMENTARY INFORMATION: 

Background on the Kentucky Program 
Submission and Conditional Approval 

On December 30,1981, Kentucky 
resubmitted its proposed regulatory 
program to OSM. On April 13,1982, 
following a review of the proposed 
program as outlined In 30 CFR Part 732, 
the Secretary approved the program 
subject to the correction of twelve minor 
deficiencies. The approval was effective 
upon publication of the notice of 
conditional approval in the May 18.1982 
Federal Register (47 FR 21404-21435). 


Information pertinent to the general 
background, revisions and modifications 
to the proposed permanent program 
submission, as well as the Secretary*8 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Kentucky 
program can be found in the May 18. 

1982 Federal Register. 

Deficiency (1) of the Kentucky 
program for which the Secretary 
required correction as a condition of 
approval is as follows: 

(1) Kentucky did not have a plan 
which includes: (1) A process for prompt 
completeness determinations of permit 
applications from existing operators 
who expect to continue mining past the 
eighth month of primacy: (2) assurances 
that operators who havq not submitted 
complete applications by eight months 
after primacy will be immediately 
advised that they may not continue 
mining until being issued an approved 
permit, and (3) a policy that permit 
applications for new areas will not be 
given priority for processing over those 
for existing operations which are 
continuing to mine under the interim 
program when such existing mine 
applications are one year or older. 

Submission of Material To Satisfy 
Condition and Additional Program 
Amendments and Revisions 

On May 28 and July 29.1982, OSM 
received from the Commonwealth of 
Kentucky material intended to satisfy 
conditions (b) and (c). On May 28,1982. 
OSM also received, pursuant to the 30 
CFR 732.17 State program amendment 
procedures, certain revisions to the 
State regulations and laws. Further, on 
June 18,1982, OSM received from 
Kentucky a letter attempting to clarify 
certain statements in the May 18,1982 
Federal Register notice (47 FR 21404- 
21435) announcing the approval of the 
State program. 

One of the points made in the 
clarification letter is that on page 21426 
of the May 18,1982. notice in Item No. 3, 
related to permitting, in response to a 
public comment, the Secretary’ defined 
"incidental boundary revisions" as 
incidental to whatever revision is being 
sought. Kentucky interprets its statute to 
allow boundary revisions incidental to 
the mining operation as a whole. 

OSM published a notice in the Federal 
Register on July 23.1982, announcing 
receipt of these provisions and inviting 
public comment on whether the 
proposed program amendments 
corrected these deficiencies, and 
whether the Secretary should approve 
the additional amendments and 
clarifications to the State program (47 
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FR 31890-31890). The public comment 
period ended August 23.1982. A public 
hearing was held on August 12.1982. 
OSM published a second notice in the 
Federal Register on September 8.1982. 
announcing receipt of provisions to 
satisfy conditions (k) and (1), and 
inviting public comment on whether the 
proposed amendments corrected these 
deficiencies (47 FR 38538-39537). The 
public comment period ended October 8, 
1982. A public hearing scheduled for 
September 22,1982. was not held 
because no one expressed a desire to 
present testimony. 

On January 4.1983 (48 FR 245-252). 
OSM published a notice in the Federal 
Register which: (1) Removed and 
amended certain conditions; (2) 
approved certain other program 
amendments; (3) deferred Secretarial 
action on the following proposed 
Kentucky rule revisions: 405 KAR 7:020 
Section 1(88), 8:050 Section 2,16:020 
Section 4 and 16:190 Section 212); (4) 
deferred Secretarial action on the 
following proposed Kentucky statutory 
revisions; KRS 350.080 Sections 5(21) 
and 5(22). 350.093 Section 10(2). and 
350.062(9). contained in Senate Bill 218; 

(5) approved certain clarifications to the 
Kentucky program contained in the 
letter from the State, dated June 18.1982; 

(6) deferred Secretarial action on the 
clarification in the June 18,1982, letter 
relating to incidental boundary 
revisions; and (7) deferred Secretarial 
action on whether the material 
submitted by Kentucky satisfies 
condition (1), 

Subsequent to the close of the second 
public comment period. OSM Field 
Office personnel and Kentucky 
regulatory officials met in executive 
session on November 5.1982, and 
November 8,1982 (Administrative 
Record KY-471). Kentucky has 
submitted clarifying material to OSM in 
letters, dated October 29,1982, 

November 5.1982. and December 17. 

1982. Further. Kentucky has issued 
Reclamation Advisory Memorandum 
*53, dated November 17,1982, and *55. 
dated December 1.1982 (Administrative 
Record KY-475). The summaries of these 
two meetings, the two reclamation 
advisory memoranda and the new 
material submitted by Kentucky relate 
to certain of the items listed above on 
which the Secretary deferred action in 
the January 4,1983 Federal Register 
notice, os follows: 

(a) Revisions to KRS 350.050 Section 
5(g) and 405 KAR 7:020 Section 1(88). 

(b) Revisions to 405 KAR 16:020 

Section 4. 

(c) Revisions to KRS 350.093 Section 

* 0 ( 2 ). 

(d) Revisions to KRS 350.062 (9). 


(e) The satisfaction of condition (1), 
and 

(f) The clarification in the June 18. 

1982, letter relating to incidental 
boundary revisions. 

Secretary's Findings 

1. The Secretary finds the following 
material submitted by Kentucky 
satisfies condition (1): The program 
amendment procedures submitted on 
July 29.1982; the further information 
contained in the letters dated November 
5 and 8,1982: the information obtained 
at meetings between OSM Field Office 
personnel and Kentucky regulatory 
officials on November 5 and 8,1982 
(Administrative Record KY-471); and 
the procedures set forth in Reclamation 
Advisory Memorandum *53, dated 
November 17,1982. and Memorandum 
*55, dated December 1.1982 
(Administrative Record KY-475). These 
materials, taken together, provide: 

(1) A process for prompt completeness 
determinations of permit applications 
from existing operators who expect to 
continue mining past the eighth month of 
primacy. This process is described in 
detail in Technical Reclamation 
Memorandum *53. Memorandum *55, 
and the material submitted on July 29. 
1982. 

(2) Assurances that operators who 
have not submitted complete 
applications by eight months after 
primacy will be immediately advised 
that they may not continue mining until 
being issued an approved permit. This 
policy is specifically stated in Technical 
Memorandum *53 and in the material 
submitted on July 29,1982. 

(3) A policy that permits applications 
for new areas will not be given priority 
for processing over those from existing 
operations which are continuing to mine 
under the interim program when such 
existing mine applications are one year 
old or older. In the material submitted 
on July 29,1982, Kentucky states that. 
"For those applications still in the 
backlog as of P+20 (1/18/84), the first 
priority of review will become the 
backlog of applications with new 
permanent program permits taking a 
second priority." Since P+20 represents 
20 months from primacy, it is also the 
date on which applications from existing 
operations will be one year old as 
applications are due 8 months from 
primacy, and almost all applications 
were complete as of 8 months from 
primacy. Thus, permit applications for 
new areas will not be given priority for 
processing over those from existing 
operations when such existing mine 
applications are one year old or older. 

2. The Secretary finds that the 
following program amendments 


submitted by Kentucky on May 28.1982, 
and as further clarified, are not fully 
consistent with SMCRA and hereby 
imposes additional conditions of 
program approval related thereto: 

a. Amendments to KRS 350.060 
Section 5(g) and 405 KAR 7:020 Section 
1(86) to change the definition of 
"principal shareholder" to, "any person 
who is the record or beneficial owner of 
ten (10) percent or more interest of the 
applicant." A 3 explained in the letter, 
dated November 5.1982, the Kentucky 
definition may require reporting in an 
instance when individuals own more 
shares of voting stock in a corporation 
which has issued voting and non voting 
stock; but the Kentucky definition 
applies to owners of non voting stock 
because it is based on ownership and 
not classes of voting stock as in the 
Federal definition at 30 CFR 770.5 and 
SMCRA Section 507(b)(4). Thus, 
individuals owning 10 percent of non- 
voting stock would be identified in the 
application, whereas under the Federal 
standard such individuals need not be 
identified. 

Because the revised Kentucky 
definition would allow permit 
applications to not identify persons 
owning 10 percent of the outstanding 
voting shares of a class of stock in*all 
instances, it is not consistent with 
SMCRA Section 507(b)(4). That section 
of SMCRA is clear in its requirement 
that for corporate applicants, each 
person owning 10 percent or more of a 
class of voting stock must be identified. 
Thus, the Secretary finds KRS 350.060 
Section 5(g) and 405 KAR 7:020 Section 
1(86) to be inconsistent with SMCRA 
Section 507(b)(4). 

On April 12.1983. the State was 
advised of the need to amend KRS 
350.060 Section 5{g) and 405 KRS 7:020 
Section 1(86) so that these provisions 
are consistent with SMCRA Section 
507(b)(4). 

By letter dated April 14.1983, the 
State agreed to amend its statute by 
May 1.1984 and its regulations by 
October 31.1984. In the interim, 
Kentucky agreed to require reporting in 
a manner consistent with SMCRA 
Section 507(b)(4). and to require 
corporate operators to amend their 
permit applications to include the 
identification of appropriate individuals. 

b. Amendments to KRS 350.093 
Section 2 and 405 KAR 16:020 Section 4 
to allow an operator to defer 
contemporaneous reclamation 
requirements if the operator can 
demonstrate that the deferment is 
necessary to address adverse 
conditions, combined surface and 
underground activities, or coal 








21576 


Federal Register / Vol. 48, No. 94 / Friday. May 13. 1983 / Rules and Regulations 


marketing problems. Such deferments 
may not exceed an aggregate of 30 
months. 

SMCRA Section 515(b). in part, 
provides: 

(b) Genera! performance standards shall be 
applicable to all surface coal mining and 
reclamation operations and shall require the 
operation as a minimum to—(1b) insure that 
ait reclamation efforts proceed in an 
environmentally sound maimer and as 
contemporaneously as practicable with the 
surface cool mining operations , . . 
(Emphasis added.) 

The Secretary Finds that the Kentucky 
amendments only partially provide that 
reclamation efforts proceed in an 
"environmentally sound manner" as 
required by SMCRA Section 515(b)(16). 
First, by the terms of KRS 350.093 
Section 10(2) and 405 KAR 16:020 
Section 4(4). the department is required 
to periodically reexamine and update 
the amount of the bond on the permit 
area so that the amount of the bond is 
sufficient to assure completion of 
reclamation. Second, in a letter dated 
December 17.1982 (Administrative 
Record KY-477), Kentucky states that it 
intends to consider any site grunted a 
contemporaneous reclamation 
deferment as an active site, thus 
requiring monthly partial and quarterly 
complete inspections Further, where an 
inspection indicates that remedial 
measures should be taken which may 
involve partial or total withdrawal of 
the deferment, the need for abatement 
will supersede such deferment. 

The Secretary also finds that these 
amendments are only partially 
consistent with the requirement that 
reclamation efforts proceed "os 
contemporaneously as practicable with 
surface coal mining operations." 405 
KAR 16:020 Section 4 and KRS 350.093 
Section 10(2) allow the deferment of 
coat removal and contemporaneous 
reclamation only if the permittee can 
demonstrate at least one of the 
following: 

1. Adverse conditions including 
weather, labor and other conditions are 
present which are clearly beyond the 
permittee's control If reclamation is 
delayed under any of these 
circumstances, such reclamation would 
still occur as contemporaneously as 
"practicable" with mining operations 
because the permittee would be unable 
to proceed with reclamation until such 
adverse conditions no longer existed. 

2. Combined surface and underground 
mining activities subject to the 
provisions of 405 KAR 8:050 Section 7 
and 405 KAR 20:020. and other mining 
operations pursuant to KRS 350.080 are 
involved. This deferment of 
contemporaneous reclamation is also 


provided for in SMCRA Section 
515(b)(l 6). 

3. Coal marketing problems are 
present. While this deferment is not 
listed in the category of "adverse 
conditions", the Secretary believes that 
it is the same in effect. The alternative 
to deferment of reclamation may very 
well be abandonment of the site since 
the permittee will likely not be able to 
afford reclamation activities. Under 
Kentucky's amendments, the site w ill be 
inspected on a regular basis so that it is 
maintained in an environmentally sound 
manner. By keeping the operator in 
control of the site, the State will be 
spared bond forfeiture action and the 
necessity of hiring o third party to 
perform the reclamation. 

In the discussion of the OSM rule. 30 
CFR 816.100. regarding 
contemporaneous reclamation in the 
March 13,1979 Federal Register notice 
at 44 FR 15225. it is stated: 

The Office considered an alternative 
approach of attempting to quantify the term 
"contemporaneously**, for all activities and lo 
enumerate maximum delay periods after 
which, if an activity has not been undertaken, 
this standard would he breached. This 
alternative approach was rejected, in favor of 
general language. The alternative selected 
should allow the rcgulutory authority the 
necessary flexibility to approve mine plans 
with varying reclamation timetables, based 
on specific site conditions. 

The Secretary finds, however, that 
these amendments are not sufficiently 
clear as to the State's discretion and 
control in allowing such deferrals. 
Further, to the extent that the provisions 
of KRS 350.093(2) allow the State to 
grant deferrals from the distance criteria 
of contemporaneous reclamation 
requirements, the statute is inconsistent 
with SMCRA Section 515(b)(16). 
Therefore, the Secretary conditions his 
approval of these amendments on 
Kentucky submitting material to 
provide: 

(1) Clarification that at all times the 
applicant for a reclamation deferral 
pursuant to KRS 350.093 Section 2 has 
the burden of proof in establishing the 
need for such a deferral: 

(2) Criteria that operators must meet 
in order to obtain such deferrals: 

(3) A requirement that the applicant 
must demonstrate that: (a) reclamation 
on the site is contemporaneous as of the 
date of the request for deferral: and (b) 
the distance requirements of 405 KAR 
16:020 Section 2. regarding backfilling 
and grading requirements, will be met 
during the period of deferral: 

(4) Re evaluation of the bond on all 
deferrals issued to assure sufficiency 
thereof. 


Further. Kentucky must agree that all 
deferrals previously issued will be re¬ 
evaluated on the basis of this condition 
and. in the interim, the State will meet 
the terms of this condition as a matter of 
policy. 

On April 12.1983, the State was 
advised of the need to amend its statute 
by May 1.1984, and its regulation by 
October 31.1984. to meet this condition. 
By letter dated April 14,1983, the State 
agreed to so amend its program. In the 
interim. Kentucky agreed to satisfy the 
terms of this condition as a matter of 
policy. 

3. The Secretary finds that program 
amendments to KRS 350.062(g) 
submitted by Kentucky on May 28.1982. 
and as further clarified, are fully 
consistent with SMCRA and hereby 
approves them. These amendments state 
that the Kentucky Department for 
Natural Resources and the Environment 
shall not unreasonably deny or delay a 
permit application if certain hydrologic 
information contained in the application 
is processed or analyzed in a manner 
different from prescribed technical 
guidelines if such manner contains a 
sampling and testing program based on 
all available information on a site- 
specific basis. Further, certain 
hydrologic information requirements in 
the application may be waived if the 
information is already available to the 
State. In the November 5.1982, meeting 
between OSM and Kentucky personnel 
(Administrative Record KY-471). 
Kentucky stuted such waivers apply 
only to test borings and core samples 
and not to any other data required to be 
supplied under KRS 350.062(3). As 
clarified, the amendment is consistent 
with SMCRA Section 507(b)(15) and is 
no less effective than 30 CFR 
779.14(B)(3). 

4. The Secretary finds the statement 
regarding incidental boundary revisions 
in the ]une 18.1982. letter from the State 
to be acceptable, and hereby approves it 
as a clarification to the Kentucky 
program. In that letter, Kentucky stated 
that its law allows boundary revisions 
incidental to the mining operation as a 
whole. Further, by letter, dated October 
29.1982. Kentucky clarifies its 
interpretation of an "incidental 
boundary revision." First, as stated in 
Kentucky's definition of the term, such a 
revision must be necessary for reasons 
unforeseen at the time the original 
application was prepared, and must he 
small in relation to the permit area. The 
cumulative acreage may not exceed: 1) 
10% of the permit area or 5 acres, 
whichever is less, when the extension 
includes new areas from which coal will 
be removed, or 2) 10% of the permit area 
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or 2 acres, whichever is less, when the 
extension is for new areas not involving 
coal extraction. 

Second, all incidental boundary 
revisions entailing the extraction of 
additional coal are subject to the 
requirements for major revisions under 
the State’s rules. 405 KAR 8:010 Section 
20(2)(b) provides: “Major revisions shall 
be subject to all the requirements of 
Sections 5. 7 through 12,13(1). 13(2), 

14(1 j through 14(6). 14(8), 14(10) through 
14(15), 15.18,18. and 24 “ An 
examination of the listed requirements 
reveals that all major revisions are 
subject to all of the public participation 
requirements and almost all of the 
findings required to be made by the 
regulatory authority upon the issuance 
of a permit 

Third, all incidental boundary 
revisions not entailing the extraction of 
additional coal are subject to the 
requirements for minor revisions under 
the State’s rules. 405 KAR 8:010 Section 
20f3)(a) provides: "All revisions which 
are not determined by the department to 
be major revisions are minor revisions. 
Minor revisions shall be subject to 
Sections 5. 7.12,13(1). 13(2). 14(1) 
through 14(8). 14(8), 14(10) through 
14(15). 15.16(1), 16(3), 16(4)(a). 16(5). 18 
and Section 24." An examination of the 
listed requirements reveals that all 
minor revisions are subject to almost oil 
of the public participation requirements 
and almost all of the findings required to 
be made by the regulatory authority 
upon the issuance of a permit The only 
requirements missing from those for 
major revisions are contained in 405 
KAR 8:010 Sections 16(2). (4)(b) and (6). 
and are: (l) The department need not 
provide copies of written findings of any 
permit conferences; (2) the department 
need not publish a summary of its 
decision in the newspaper, and (3) the 
department need not notify the city or 
county of the land to be affected. 

For these reasons, the Secretary finds 
Kentucky’s treatment of incidental 
boundary revisions to be consistent: (1) 
With the State's authority to establish 
guidelines for a determination of the 
scale or extent of a revision request 
under SMCRA Section 511(a)(2). and (2) 
with SMCRA Section 511(a)(3). 

Kentucky has incorporated this 
definition of "incidental boundary 
revision" in its regulations at 405 KAR 
7 020 Section 1(57). On lanuary 27.1983. 
OSM published a notice in the Federal 
Register (48 FR 3779-3780), requesting 
public comment on this proposed 
amendment to the Kentucky program. 
The decision on the regulation will be 
made at a later date. 


Public Comments 

1. The Appalachian Research and 
Defense Fund of Kentucky. Inc. 

(ARDFK) expressed its concern that the 
State's use of "incidental boundary 
revisions" will allow additional lands to 
be bootstrapped onto permit areas in a 
deliberate and impermissible fashion. 
Further. ARDFK states that OSM 
cannot, under SMCRA Section 511, 
approve incidental boundary revisions 
where the objective is the extension of 
the permit area. 

The Secretary believes that 
Kentucky's definition of "incidental 
boundary revisions” is limited enough 
by its own terms to allay any fears that 
there will be propor|p>natcly large areas 
bootstrapped onto permit areas. For the 
reasons set forth above in Finding 4. the 
Secretary finds Kentucky's treatment of 
incidental boundary revisions to be 
consistent with SMCRA Section 511. 

2. ARDFK comments that the material 
submitted by Kentucky fails to satisfy 
condition (1) as it: (1) Allows for a 
backlog of permit applications for 
transition operations from the interim 
program by January 18.1984. 20 months 
after primacy, and (2) provides that new 
applications may take priority in 
processing over applications from 
transition operations before the backlog 
of applications from transition 
operations has been reduced or 
controlled through the first 20 months of 
primacy. 

First, the Secretary never established 
an absolute cutoff date of 20 months for 
processing the applications from 
transition operations. The 20 month 
period was set as a goal to be attained. 
The Secretary imposed condition (1). "to 
ensure that the goals for receipt and 
review of complete applications are not 
pushed forward indefinitely because of 
work on new applications . . . (47 FR 

21417, Finding 17,19). It was always 
contemplated that Kentucky's plan for 
transition to primacy would have to be 
based on the realities of processing such 
a large number of applications from 
transition operations. The Secretary 
continues to believe that it is most 
important that Kentucky adequately 
review applications and issue permits 
only after thorough consideration, rather 
than rush applications through to meet 
an absolute deadline. 

Second, Kentucky's plan for transition 
to primacy and the Secretary's 
imposition of a condition do not prohibit 
the State from giving priority to the 
processing of new permit applications, 
in the November 5.1982. meeting 
between OSM and Kentucky personnel 
(Administrative Record KY-471). the 
State indicated that it does not 


anticipate a backlog of new permits that 
could not be considered along with 
priority interim permits. 

On these bases and for the reasons 
set forth above in Finding 1. the 
Secretary finds that Kentucky has 
submitted material to satisfy condition 

(If 

3. ARDFK objects to Kentucky’s 
definition of "principal shareholder" at 
KRS 350.060 Section 5(g) and 405 KAR 
7:020 Section 1(86), claiming that these 
amendments are less inclusive because 
they do not include those individuals 
who own less than 10 percent of the 
aggregate interest of the applicant 
entity, but who in fact have a 
substantial interest in terms of control 
and decisional authority. Further, 
ARDFK states that these amendments 
are not in accordance with SMCRA 
Section 507(b)(4). 

For the reasons set forth above in 
Finding 2(a). the Secretary agrees with 
the commenter, and finds KRS 350.060 
Section 5(g) and 405 KAR 7:020 Section 
1(86) not to be consistent with SMCRA 
Section 507(b)(4). 

4. ARDFK asserts that the 
amendments to KRS 350.093 Section 2 
and 405 KAR 16:(feo Section 4. regarding 
contemporaneous reclamation, are in 
direct violation of SMCRA. According to 
the commenter. SMCRA is clear that 
reclamation, including backfilling, 
grading, replacement of topsoil, and 
revegetation occur as soon in time as 
possible following coal removal. 

SMCRA provides only one variance 
from this requirement where the 
applicant proposes to combine surface 
mining and underground operations, and 
submits specific, feasible plans for the 
underground operations. ARDFK states 
that the amendment is overboard in 
allowing up to 30 months delay in 
reclamation for coal marketing 
problems. ARDFK maintains that 
Kentucky has attempted to remedy the 
illegality of these provisions by allowing 
a simultaneous deferral of coal removal 
so that the State can argue that 
reclamation is occurring in a 
contemporaneous manner when coal 
removal resumes* According to ARDFK. 
this attempt does not save the 
provisions because the legislative 
history of SMCRA clearly reflects a 
concern with allowing unreclaimed 
surface disturbances to remain for any 
time beyond that physically necessary 
for removal of the exposed seam. 

The commenter states further that the 
deferral of reclamation or coal removal 
is in violation of the mining and 
reclamation plan requirements of 
SMCRA. and has none of the safeguards 
of 30 CFR 785.18 or Part 818 for soil and 
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topsoil protection, protection against off¬ 
site impacts, and none of the aspects of 
planning that accompany concurrent 
surface and underground operations. 
ARDFK asserts that such deferral lacks 
the aspects of planning and limited 
scope and duration of the permissible 
variance. The lack of planning by 
operators seeking such deferrals should 
not be rewarded with further 
exemptions from planning to avoid 
evironmental impacts. 

ARDFK adds that these deferrals 
constitute a wide-open waiver with no 
environmental safeguards. Further, the 
power to grant these deferrals is in the 
State field offices so there is no 
mechanism for accountability. At a 
minimum, there should be review and 
concurrence by the OSM field office. 

The Secretary believes that some of 
the commenter's concerns are provided 
for by the fact that reclamation must be 
contemporaneous as of the time of the 
approval of the deferral, and that these 
sites will continue to be inspected on a 
monthly basis. In regard to planning, the 
operator seeking a deferral must plan in 
order to meet the conditions required for 
granting a deferral. Finally, as set forth 
above in Finding 2(b). the Secretary 
finds KRS 350.083 Section 2 and 405 
KAR 16:020 Section 4 to be unacceptable 
in their present form, and has 
conditioned his approval of these 
amendments upon further clarifications 
as described in that finding. 

5. ARDFK further objects to the 
amendments regarding the deferral of 
contemporaneous reclamation as 
follows: 

a. There is no delineation between waivers 
far market conditions and those for 
unmarketability of the coal itself (high sulfur, 
high ash. etc.). 

The Secretary does not believe that such a 
delineation could ever be made, or that it 
should. Given the vagaries of the market, one 
cannot totally define why particular types, 
grades or qualkttes of ooel cannot be sold at 
any one time, other than the fart that no one 
is willing to buy it at what is an economic 
price to the producer. Therefore, all such 
problems are ones of coal marketing. The 
Secretary believes that if the conditions he 
has imposed on these amendments are 
satisfied, Kentucky's program will be 
consistent with SMCRA and no less effective 
than the Federal regulations. 

b. There is no regulatory suthority for 
withdrawal of the deferral on other grounds, 
once issued. 

The Secretary disagrees with this comment. 
KRS 350.050(1) and (5) enumerate the 
enforcement and inspection authority of the 
department. KRS 350,130 describes the 
consequences to an operator of 
noncompliance with an order of the 
department. The Kentucky regulations of 405 
KAR 12^)20 spell out the State’s enforcement 
powers. The Secretary believes that these 


enforcement powers constitute sufficient 
authority for the withdrawal of any deferral, 
and would only approve these amendments 
on that basis. 

6. ARDFK charges that 30 CFR 
732.17(h)(6) requires that OSM make a 
decision on all program amendments 
within 30 days of the close of the public 
comment period, and that OSM has 
exceeded the 30-day periods for these 
amendments which closed on August 23 
and October 8,1982. Instead, OSM did 
not approve some amendments until 
January 4.1983, and deferred the rest 
until they could be "cured** by Federal 
rule change. 

The Secretary admits that OSM did 
not meet the 30-day requirement in 30 
CFR 73217(h)(6). Kerilicky submitted an 
amendment package which was 
extremely large and complex, and 
contained both amendments to meet 
conditions and unsolicited amendments. 
The number and complexity of the 
issues raised by these amendments 
required additional time, and for certain 
amendments, eventually necessitated 
the submission of further, clarifying 
material from the State. 

Two amendments, regarding the 
definition of preparation plants and 
augering on premined lands, raise issues 
OSM has been working on for years. 
OSM is presently in rulemaking in these 
areas, and the Secretary feels that it 
would be unwise for him to reach a 
decision regarding Kentucky’s 
amendments prior to his final decision 
on the Federal rules. The final 
Environmental Statement (January 
1983). discussing the alternatives under 
consideration In these rule revisions, 
reveals the complexity and the number 
of choices in these areas. 

7. ARDFK makes a number of 
demands to enforce a recent OSM 
memorandum as follows: 

a. Request an inventory by Kentucky 
of all "coal marketing deferrals." 

The Secretary believes that the 
conditions he has imposed on these 
amendments in Finding 2(b), above, 
adequately meet the comrnenters* 
request Further. OSM is continuing to 
review these deferrals as part of its 
oversight responsibility. 

b. Take appropriate enforcement 
action against deferrals. 

OSM intends to take appropriate 
enforcement action where it detects 
violations. 

c. Require Federal permits for all off¬ 
site crushing and sizing facilities. 

As explained in response to comment 
number 6, above. OSM.’s jurisdiction 
regarding preparation plants is presently 
under rulemaking. The Secretary also 
believes that Kentucky's amendment is 
not clearly inconsistent with existing 


Federal law or regulations. Therefore, 
the Secretary finds that it would be 
inappropriate to require Federal permits 
for all off-site crushing and sizing 
facilities In Kentucky at this time. 

d. Require Kentucky to ask operators 
to amend their permit applications to 
include owners of 10% of any class of 
stock. 

The Secretary agrees with this 
comment and has required Kentucky 
operators to so amend their permit 
applications (See Finding 2(a), above). 

e. Take appropriate steps to cure other 
deficiencies in the Kentucky program. 

When such deficiencies are detected. 
OSM will take appropriate steps to cure 
them. 

B. ARDFK charges that OSM offered 
statutory language to the Kentucky 
legislature regarding these amendments, 
and acquiesced in the enactment of 
statutes on the definition of a 
preparation plant and the granting of 
contemporaneous reclamation deferrals. 

OSM did testify before the Kentucky 
legislature regarding these amendments, 
but warned the State Legislature that 
any decision by OSM. on amendments 
submitted by the State would be subject 
both to analysis by OSM and to public 
comments. Thus. OSM never approved 
any amendments prior to their 
submission. 

9. The Kentucky Coal Association 
commented supporting the State's 
interpretation of its law as allowing 
incidental boundary revisions to the 
mining operation as a w hole, but felt 
that such revisions should be limited to 
10 percent of the permit area acreage 
with no 5-acre maximum. 

For the reasons set forth in Finding 3, 
above, the Secretary finds Kentucky’s 
treatment of incidental boundary 
revisions to be consistent with SMCRA 
Section 511. Since Kentucky has not 
submitted an amendment limiting such 
revisions as the Coal Association urges, 
it is unnecessary to comment on such a 
proposal. 

Approval of Amendment To Satisfy 
Condition and Additional Program 
Amendments 

Accordingly, condition (1) is hereby 
removed. 

Revisions to the following Kentucky 
statutory provision is hereby approved 
pursuant to 30 CFR 732.17: KRS 
350.062(9). contained in Senate Bill No. 
218. The statements in the June 18 and 
October 29.1982. letters, regarding 
incidental boundary revisions are 
approved as a clarification to the 
Kentucky program. 

30 CFR 917.11 is amended to indicate 
approval of the program amendment 
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and clarifications, and to impose two 
new program conditions, regarding 
contemporaneous reclamation deferrals 
and the definition of “principal 
shareholder." 30 CFR 917.10 
incorporates approval of the 
corresponding amendment and 
clarifications. The removal of this 
condition and the approval of the 
additional amendment and clarifications 
to the Kentucky program are effective 
May 13.1983. 

Additional Findings 

1. Compliance with the National 
Environmental Policy Act: Pursuant to 
Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental document 
need be prepared on this rulemaking as 
State program decisions arc exempt 
from compliance with the National 
Environment Policy Act, 42 U.S.C. 4321 
et seq. 

2 Executive Order No. 12291 and the 
Regulatory Flexibility Act On August 
28.1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3. 4. 7. and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Inipuct Analysis and regulatory review 
by OMB. 

The Department of the interior has 
I determined that this rule will not have a 
I significant economic effect on a 
substantial number of smalt entities 
under the Regulatory Flexibility Act (5 
U.S.C. 001 et seq.). This rule does not 
! impose any new requirements; rather, it 
I ensures that existing requirements 
| established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act. This rule 
does not contain information collection 
requirements which require approval by 
Ihe Office of Management and Budget 
under 44 U.S.C. 3507. 

list of Subjects in 30 CFR Part 917 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 

mining. 

Accordingly. Part 917 of Title 30 is 
amended as set forth herein. 

Bated: May 9.1983. 

| 0*niel N. Miller, fr., 

Assi stant Secretary for Energy and Minerals. 

PART 917—KENTUCKY 

Part 917 of title 30 is amended as 

follows: 

5 917.11 (Amended | 

1 Section 917.11 is amended by 


removing and reserving paragraph (I). 

2. Section 917.11 is amended by 
adding paragraphs (m) and (n) as 
follows: 

t • • • • 

(m) Termination of the approval found 
in 30 CFR 917.10 will be initiated unless 
Kentucky submits to the Secretary: By 
May 1.1984, copies of enacted laws 
amending KRS 350.093(2) consistent 
with SMCRA Section 515(b)(16): and by 
October 31.1984. copies of promulgated 
regulations amending 405 KAR 10:020 
Section 4 to be no less effective than 30 
CFR 818.101. Specifically, changes to the 
law and regulations must provide: 

(1) Clarification that at all times the 
applicant for a reclamation deferral 
pursuant to KRS 350.093 Section 2 has 
the burden of proof in establishing the 
need for such a deferral; 

(2) Criteria that operators must meet 
in order to obtain such deferrals; 

(3) A requirement that the applicant 
must demonstrate that: (i) reclamation 
on the site is contemporaneous as of the 
date of the request for deferral; and (ii) 
the distance requirements of 405 KAR 
16:020 Section 2, regarding backfilling 
and grading requirements, will be met 
during the pericxl of deferral; and 

(4) Re-evaluation of the bond on all 
deferrals issued to assure sufficiency 
thereof. 

Further, all deferrals previously issued 
will be re-evaluated on the basis of this 
condition; and in the interim, the State 
will meet the terms of this condition as a 
matter of policy. 

(nXl) Termination of the approval 
found in 917.10 will be initiated unless 
Kentucky submits to the Secretary; (i) by 
May 1,1984, copies of enacted laws 
amending KRS 350.060 Section 5(g) to be 
consistent with SMCRA Section 
507(b)(4); and (ii) by October 31.1984, 
copies of promulgated regulations 
amending 405 KAR 7.020 Section 1(86) to 
be no less effective than 30 CFR 770.5. 

(2) In the interim, the State has agreed 
to require: (i) reporting in a manner 
consistent with SMCRA Section 
507(b)(4), and (ii) corporate operators to 
amend their permit applications to 
include the identification of appropriate 
individuals. 

$917.15 i Amended 1 

3. Section 917.15 is amended to add 
the following paragraph (c): 

• • • • • 

(c) The following amendments are 
approved effective on May 13.1983. 
Revisions submitted on May 28.1982. to 


KRS 350.062(9) and KRS 350.093 Section 
2. contained in Senate Bill No. 218; 
Revisions submitted on May 28.1982. to 
405 KAR 16:020 Section 4. 
im Doc n-tzm ru#d urn *m\ 

BILLING COOf 41tO-4ft-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Pari 52 

[A-1-FRL 2328-8; Docket No. ME 586) 

Approval and Promulgation of 
Implementation Plans; Maine; Revision 
to the Ozone Attainment Plan, Pioneer 
Plastics 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the Maine Department of 
Environmental Protection (DEP). This 
revision will reduce volatile organic 
compound (VOC) emissions from 
Pioneer Plastics. Auburn. Maine. The 
intended effect of this action is to reduce 
VOC emissions in an area where air 
quality is worse than National Ambient 
Air Quality Standards for ozone. We are 
approving this action under Section 110 
of the Clean Air Act. 

EFFECTIVE date: July 31. 1983. 
adoresses: Copies of the submittal are 
available for public inspection at the 
U.S. Environmental Protection Agency. 
Room 2111, JFK Federal Building, 

Boston. MA 02203; Public Information 
Reference Unit. EPA Library, 401 M 
Street, SW. Washington, D.C. 20460; 
Office of the Federal Register. 1100 L 
Street, NW, Room 8401, Washington. 
D.C. 20408 and the Maine Department of 
Environmental Protection. State House. 
Augusta. Maine 04330. 

FOR FURTHER INFORMATION CONTACT. 
Margaret McDonough, (617) 223-5130. 
supplementary information: EPA is 
approving a revision that requires 
Pioneer Plastics, a paper coating 
operation located in Auburn, Maine, to 
install a volatile organic compound 
(VOC) incinerator that will reduce VOC 
emissions by at least 85%. EPA 
considers this reduction to be 
reasonably available control technology 
because it is consistent with the Control 
Technology Guidelines (CTG's) 
published by EPA in May. 1977. Except 
for the issues discussed below, this 
revision and EPA'a rationale for 
approving it are discussed in detail in 
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the Notico of Proposed Rulemaking 
published on October 18,1982 (47 FR 
46335) and will not be restated here. 

In the NPR we stated that we would 
approve the air emissions license issued 
to Pioneer Plastics as a SIP revision. 
However, in this final action we are 
approving only the license conditions 
that Hmit VOC emissions. All other 
conditions of the license are not 
pertinent to the ozone attainment plan. 
EPA and DEP have determined that the 
effective date of this action, July 31. 

1983, is as expeditious as practicable. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 122S1. 

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by July 12.1983. This action may 
not be challenged later in proceedings to 
enforce its requirements (see 307(b)(2)). 

List of Subjects in 40 CFR Part 52 

Air pollution control, Ozone, Sulfur 
oxides. Nitrogen dioxide. Lead, 

Particulate matter. Carbon monoxide. 
Hydrocarbons, Intergovernmental 
relations. 

Authority: Section 110(a) and Section 
301(a) of the Clean Air Act. as amended (42 
U.S.C. 7410(a) and 7601(a)). 

Note—Incorporation by reference of the 
State Implementation Plan for the State of 
Maine was approved by the Director of the 
Federal Register on July 1.1982. 

Dated: May 4.1983. ✓ 

Lee L VersUndig, 

Acting Administrator 

PART 52—(AMENDED] 

Part 52 of Chapter, I. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 52.1020 is amended by 
adding paragraph (c)(18) as follows: 

$ 52.1020 Identification of plan. 

• • • • • 

(c) * * * 

(18) On May 12,1982 and February 11. 
1983 the Maine Department of 
Environmental Protection submitted an 
emission limit contained in an air 
emissions license which requires 
Pioneer Plastics. Auburn, Maine to 
reduce its volatile organic compound 
emissions by at least 85%. 

|KK Doc. 81-1201? Filed 5-12-85 845 ftfD| 

BILLING COOI 6560-40-M 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Ch. 1 

IFPR Temp. Reg. 59. Supp. 11 

Subcontracting Report Forms, 
Standard Forms 294 and 295 

agency: General Services 

Administration. 

action: Temporary regulation. 

summary: This supplement extends the 
expiration date of Federal Procurement 
Regulations Temporary Regulation 59 
(48 FR 33270, June 29,1981). This 
extension reflects the continued 
applicability of Standard Form 294, 
Subcontracting Report for Individual 
Contracts, and Standard Form 295, 
Summer)' Subcontract Report, to provide 
a basis for evaluating the effectiveness 
of subcontracting programs. The effect 
will be to continue the requirement to 
use these forms until further refinements 
are made and published in a permanent 
amendment to the FPR. 
dates: 

Effective date: April 1, 1983. 

Expiration date: This regulations will 
continue in effect until April 1,1985, 
unless canceled earlier. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Frank T. Van Lierde, Office of 
Federal Acquisition and Regulatory 
Policy (202-523-4768). 

CHAPTER 1—[AMENDED) 

In 41 CFR Chapter 1, FPR Temporary 
Regulation 59. Supplement 1 is added to 
the appendix at the end of the chapter. 

(Sec. 205(c). 63 Star 390: (40 U.S.C. 486(c))) 

Federal Procurement Regulations, Temporary 
Regulation 59, Supplement 1 

To: Heads of Federal agencies 
Subject: Subcontracting report forms. 
Standard Forms 294 and 295 

1. Purpose. This supplement extends the 
expiration dale of FPR Temporary Regulation 
59. 

2. Effective date . This regulation is 
effective April 1, 1983. 

3. Expiration date. FPR Temporary 
Regulation 59 and this supplement will expire 
on April 1.19B5, unless canceled eortier. 

4. Explanation of changes. Paragraph 3 of 
FPR Temporary Regulation 59 is revised to 
delete the expiration date of April 1.1983. 
and to prescribe (be revised expiration date 
which appears in paragraph 3. above. 

Dated: May 5, 1983- 
Ray Kline. 

Acting Administrator of General Services. 

|F» Doc- Filed FIMk 8*5 «m] 

BILLING CODE 6820-61-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 
(Docket No. FEMA 6519) 

Suspension of Community Eligibility 
Under the National Flood Insurance 
Program; Arkansas et at. 

agency: Federal Emergency 
Management Agency. FEMA 
action: Final Rule. 

summary: This rule lists communities, 
where the sale of flood insurance has 
been authorized under the National 
Flood Insurance Program (NIFP), that 
are suspended on the effective dates 
listed within this rule because of 
noncompliance with the flood plain 
management requirements of the 
program. If FEMA receives 
documentation that the community has 
adopted the required flood plain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdraw™ 
by publication in the Federal Register. 
EFFECTIVE dates: The third date 
("Susp.") listed in the fourth column. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard E. Sanderson, Chief. Natural 
Hazards Division (202) 287-0270. 500 C 
Street Southwest. Donohoe Building. 
Room 505. Washington. DC 20472. 
supplementary information: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Section 1315 of the 
National Flood Insurance Act of 1968, as 
amended (42 U.S.C. 4022) prohibits flood 
insurance coverage as authorized under 
the National Flood Insurance Program 
(42 U.S.C 4001-4128) unless an 
appropriate public body shall have 
adopted adequate flood plain 
management measures with effective 
enforcement measures. The communities 
listed in this notice no longer meet that 
statutory requirement for compliance 
with program regulations (44 CFR Part 
59 et seq.). Accordingly, the 
communities are suspended on the 
effective date in the fourth column, so 
that as of that date flood insurance is no 
longer available in the community. 
However, those communities which, 
prior to the suspension date, adopt and 
submit documentation of legally 
enforceable flood plain management 
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measures required by the program, will 
continue their eligibility for the sale of 
insurance. Where adequate 
documentation is received by FEMA, a 
notice withdrawing the suspension will 
be published in the Federal Register. 

In addition, the Director of Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in these communities by publishing a 
Flood Hazard Boundary Map. The date 
of the flood map. if one has been 
published, is indicated in the fifth 
column of the table. No direct Federal 
financial assistance (except assistance 
pursuant to the Disaster Relief Act of 
1974 not In connection with a flood) may 
legally be provided for construction or 
acquisition of buildings in the identified 
special flood hazard area of 
communities not participating in the 
NFIP and identified for more than a 
year, on the Federal Emergency 
Management Agency’s initial flood 
insurance map of the community as 
having flood prone areas. (Section 202(a) 
of the Flood Disaster Protection Act of 


1973 (Pub. L 93-234), as amended). This 
^prohibition against certain types of 
Tederal assistance becomes effective for 
the communities listed on the date 
shown In the last column. 

The Director finds that notice and 
public procedure under 5 U.S.C. 533(b) 
are impracticable and unnecessary 
because communities listed in this final 
rule have been adequately notified. Each 
community receives a 6 month. 90 days, 
and 30 days notification addressed to 
the Chief Executive Officer that the 
community will be suspended unless the 
required flood plain management 
measures are met prior to the effective 
suspension date. For the same reasons, 
this final rule may take effect within less 
than 30 days. 

Pursuant to the provision of 5 (J.S.C. 
605(b), the Associate Director of State 
and Local Programs and Support, to 
whom authority has been delegated by 
the Director. Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 


substantial number of small entities. As 
stated in section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local flood plain management 
together with the availability of flood 
insurance decreases the economic 
impact of future flood losses to both the 
particular community and the nation as 
a whole. This rule in and of itself does 
not have a significant economic impact 
Any economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate flood plain 
management, thus placing itself in non* 
compliance of the Federal standards 
required for community participation. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. 

List of Subjects in 44 CFR Part 64 

Flood insurance. Flood plains. 

Section 64 6 is amended by adding in 
alphabetical sequence new entries to the 
table. 

5 64.6 List of Eligible Communities. 


$Wi ml county 


Cornmunty No 


Eitecm ditm of aurncruauan/cancoiaaon gt 
Mta of f iood Inauianta in corarmavty 


Spooai Hood hazard area <Jantv*j 


Cctoradd Qunraon 


Gurwmon, city of 


frond T9nr. cty of 


Maryland Worcaate 


Wwi Fwidon. erty of 
Grot! Bond. Oty of —* 
Ocaan Cty, town of 

Fidourgi coy o#_«__ 

Portag*- <4 _ 


Oooon ... 


Mte 

Sreub*n 


Vtubon 

Do 

ttoynt.,... 


Mand Haight* borough of 
Norwood borough of ...— 

Avoca. vraago of 
Baste C«uu>». rtlaga of 

Cohocton, ot. —— 


Oteda .. 


AuUchoate 



Kno«„ 


Ncrth Mamp>toad town of 
Rya. cty of 

Knorvtoa. cty 0f_ _ 


Do. 


U nmcorporatod mu 
Naapod, town of.— — 


05017* 

osooeo* 

170300 

170530 

200019 

245207 

250304 . 
200577 _ 
200009 

340374 

340067 

360765 

360459 

360771 

360566 

361223 

360476 

360537 

360206 

360462 

360901 

473434 

473433 

330161 


Mar a 1979. amargancy. July 16. ragtAar. 1961. 

May 16. t963, UHWtM 
Juna IS. 1973, amar g ancy . Mary 16. 1963, regu> 
tor. May 16. 19S3. •uapandao 

Apr. 30, 1974. amarga n cy. May IS 1963, regular. 

May 16. I960, auapandad. 

May 13. 1975. amargancy. May IQ. 1963, regu 
tor. May IS. 1963. auapandad 
Fab 24. 1977, amargancy. May IS 1663. regu¬ 
lar. May 16. 1963, auapandad 
A** 19. 1971. arrwgancy. May IS 1963. regu- 
tor. May 16, t963. auapanoad 

JiAy 9,1975, amargancy May 16. 1963. ragute. 

May IS 1963 anpandad 
May 20, 1976. amargancy. May 19, 1963. regu¬ 
lar. May 16. 1963. auapandad 
Jure 10. 1973. amafgancy. May 16. 1963, regu¬ 
lar. May IS 1963. auapandad. 

Sept 6. 1974, amargan c y. Juna 15. 1979. regu¬ 
lar. May IS. 1960, auapandad 
Mar 30, 1975, amargancy. May 16. 1963. ragu- 
tor. May 16. 1963. auapardad 

Aty S. 1974. amargancy, May 16. 1963. regular. 

May 16. 1963. auspanded 
JiAy 15. 1975. amargancy. May 10 1963. regular 
May 16. 1963. auapanjod 
May 6. 1973. amargancy. May 16. i960, regular. 

May 16. 1963. auapardad. 

Jan 15. 1975. am^gancy. May 16. 1963 regu¬ 
lar. May 14, 1963 eutpandoa 
Aug 2. 1976. amargancy. May IS 1963. regular, 
May IS 1963. auaoandad. 

Juna 27. 1975. amargancy. May IS 1963. regu- 
te. May IS. 1963, au^andad 
May 23. 1973. amargancy. May 16. i960, regu¬ 
lar. May 10. 1963 au*par*te) 

Now 14, 1975 amofijancy. May IS 1863. regu 
tor. May 16. 1963 auapandad 
Occ 17. 1971. amargancy. Apr i. i960, regular. 

May IS 1963. appended 
Apr 23. 1974. anwgancy. Apr 1, 1960. regular. 
May 16, 1963. auapandad 

Aug 14, 1970. amargancy. May 1. 1970. regular. 

May 16, I960, auapandad 
Aug 14. 1970. amargancy. Jcty 23. 1971. regu¬ 
lar. May 16. 1963. auapandad 
May 12. 1975, amargancy. Apr IS i960, regular 
May 16, 1963. auapandad 


Juty IS 1961 _ 
Oac 26 197S- 

Juna ■ 1979 _ 
Ocl 13. 1871 - 
Mar 19. 1070 


Fab 6. 1976 


Ocl 3. 1975 


Saoi 19. 1973 
Aty 29,1900 _ 


JUty If. 1974. Dac IS 1973 i 
Jure is 197* 

AJy 2X 197S- 


Mar 5. 1970 
Oct 24, 1973 
May 29. 1070 
Jan 2, 1970 _ 


Ho* 19. 1976_„ 

Aug-S 1970 _ 

Jura 7. 1974 
Apr 11. 1973 

Apr IS 1977 _ 

Apr t. i960. 

Fab 11. 1977 _ 

Mar IS 1977 
Are IS 1900_ 


May IS t803 
On 

0© 

Do 

Do 

Do 

Da 

Oa 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Da 

Da 

Oa 

Do 

Do 

Do 

Oa 

Do 
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Slate and county 

location 

Community No 

Effccl/v* datet of authonration/canc«o*Don o» 
tala ot Flood Inauranca mi communffy 

Special Flood harwd area *domihed 

Data • 

Mcteflon CaRxxxi 

Banie Croon. city of - ~~ 

250051.__ 

2. 1977, emergency. Apr 4. 1963 regular. 
May 16, 1953 auapamtad 

Nov 7. 1986 ___ —- 

Do 

Unnnou Matthau 

Stephen Crty at - - 

270273 - 

Apr 26. 1974, emergency. Sopl 16. 1962. '•ga¬ 
te May 15. 1963. Auepended 

Juno 4. 1976 and May 17. 1974 

May IS. 1963 

Iltnote Tarawa* ... 

Marquatte Maq?tt4 c*y of 

170880.— 

D#c 2. 1902. •morgoncy. May 16. 1953. tut 
pended 

Sapt 25. 1979 --- 

May 16. 1963 


• Onto certain Federa1 tesutonca no long* avwlafcte n flood ha/ord ama 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28. 1969 (33 FR 17804 
Nov. 2a 1968), as amended. 42 U.S.C, 4001-4128: Executive Order 12127, 44 FR 19367; and delegation of authority to the Associate Director 
State and Local Programs and Support) 

Issued: May 6, 1983. 

Dave McLoughlin, 

Deputy Associate Director, State and Local Progrums and Support 

|KK Owe 03-12800 nWd *-12-43; 441 am) 

BILLING COOC 5715-03-M 


44 CFR Part 64 
(Docket No. FEMA 6517) 

List of Communities Eligible for the 
Sale of Insurance Under the National 
Flood Insurance Program; California et 
al. 

agency: Federal Emergency 
Management Agency. 
action: Final rule. 

summary: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP) and eligible 
for second layer insurance coverage. 
These communities have applied to the 
program and have agreed to enact 
certain flood plain management 
measures. The communities* 
participation in the regular program 
authorizes the sale of flood insurance to 
owners of property located in the 
communities listed. 

EFFECTIVE DATES: The date listed in the 
fourth column of the table. 
address: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 34294. Bethesda. 
Maryland 20034. Phone: (800) B3&-6620. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Richard E. Sanderson. Chief. Natural 
Hazards Division, (202) 287-0270. 500 C 
Street Southwest. Donohoe Building. 
Room 505. Washington. DC 20472. 
SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP). enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 


communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 

In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map. if one 
has been published, is indicated In the 
fifth column of the table. In the 
communities listed where a flood map 
has been published. Section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

The Director finds that delayed 
effective dates would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 


"Flood Insurance," This program is 
subject to procedures set out in OMB 
Circular A-95. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Associate Director, State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 

This rule provides routine legal notice 
stating the community's status in the 
NHP and imposes no new requirements 
or regulations on participating 
communities. 

List of Subjects in 44 CFR Part 64 

Flood insurance, flood plains. 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 

tn each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 

§ 64.6 List of Eligible Communities. 


Sim And county 


Location 

Commurtey 

No 

Etecova data of author ./avoo of 
tala of Hood insurance tor wo a 1 

Com*, city qt , 

060044 

790212. omargancy, 630315 rog- 
iAar 

Poomo. town ot ... - .—... 

060045 

750610 omargancy. 630316. rag 
uiar 

Watt Branch, aty at ---- 

190058 

751215. emergency. 830316. mg- 

uter 

McPharton. oty of 

200217 

750320. omargancy. 630316. rag 

uter 

Fait Windsor, lownshp of.. 

340244 

731219 emergency, 630316. reg¬ 
ular 

8adi Wg» ol .—.- 

360767 

730413, •mergorcy 630316. »»g 

uter 

Bote Tana, vtfoge of . 

361532 

760323. omargancy 830316. rag 

ute 

Oolgevte, vteago ot 

360301 

750327, amergoocy. 6303>6. reg- 

iter 

Lyons, milage ot 

360691 

751006. omargancy, 630316. mg 

Ute 

N*gora Fate aty of 

3O0506 

730509. emergoncy. 630316. mg 

Ute 

Orchard ParX town ot 

360255 

750001 omargancy, 630316, mg 
Uter. 


Ka.-A a 

, ,-.l 

donated 


Cateorma Fmsno County. 
Colorado DeUa County.— 

Iowa Cedar County --— 

Kansas McPherson County 
Now Jter *or Mora* County 
Now York 

Steuben County _ 


Suflo* Coterty 


HerV m * County 
Wayne County .... 


Nwgw a GM**y 
Ena County. 


770823 

740524 
74030t 
74031*. 
74021* 

77091b 
741227 
74021 i 
740603 
740329 
74050* 
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ToiAlac 

* *■** ^ r **<* n Q <*** coU» (•ffoclfv* d*to). Fkol two (></» th« yottr. IMtSc two cftgrfe* dewgrwt* th* month Lm* 

I*- >git» (SM^rwtiv day 

* ’-nattm Community 

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development 
Ac 1 of 1960); effective Jan. 28 1969 (33 FR 17804. Nov. 28. 1968). as amended, 42 U.S.C. 
4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to the 
A* Hiiato Director. State and Local Program* and Support) 

Issued: May 2.1983. 

Dave McLoughiio, 

Deputy Associate Director, State and Local Programs and Support 

|W Doc Rlad 8 4S «m| 

SILUMO COOt oa-u 


FEDERAL COMMUNICATIONS 

COMMISSION 

47 CFR Part 81 

(FR Docket No. 80-144; SS Docket No. 78- 
145; FCC 83-199) 

Amendment of the Commission’s 
Rules To Delete Those Provisions That 
Limit the Entry of New Stations Into 
the VHF Public Coast Station Market, 
and To Require Applicants for Public 
Coast Stations To Meet Certain 
Financial Qualifications 
agency: Federal Communications 
Commission. 
action: Final rule. 

summary: This document amends Part 
81 to delete exclusivity provisions, 
require applicants for public coast 
stations to construct and operate within 
8 months and declines to impose a 
requirement that applicants meet certain 
financial qualifications. These actions 
were staff initiated and were intended 
to improve public coast station service. 
EFFECTIVE date; June 13,1983. 

adoress: Federal Communications 
Commission. Washington, D C. 20554. 

FOR FURTHER INFORMATION CONTACT: 

Robert P. DeYoung. Private Radio 
Bureau, (202) 632-7175. 

List of Subjects in 47 CFR Part 81 
Coast stations. 

Report and Order 
Proceedings Terminated 

In the matter of amendment of the 
Commission rules lo delete those provisions 
that limit the entry of new stations into the 
VHF public coast station market: and 
amendment of Part 61 of the Commission** 
rules to require applicants for public coast 
stations to meet certain financial 
qualifications: PR Docket No. 60-144. SS 
Docket No. 78-145. 

Adopted: April 27.1963. 

Released: May 8.1983. 

By the Commission: Commissioner Jones 
absent. 

1. On April 24,1980, the Commission 
released a Notice of Proposed Rule 
Making in PR Docket No. 80-144 (45 FR 
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28781} proposing to delete from its rules 
Section 81.303(b). This rule section 
provides territorial market protection to 
the licensees of existing stations. Prior 
to issuing the Notice of Proposed Rule 
Making in PR Docket No. 80-144. the 
Commission had released, on May 9. 
1978. a Notice of Proposed Rule Making 
in SS Docket No. 78-145 (43 FR 20026) to 
amend its rules to require an applicant 
for a new public coast station to 
demonstrate its financial ability to 
construct the station and to operate the 
station for one year. Because this rule 
would operate to restrict entry into the 
VHF public coast station market, the 
Commission felt that it should be 
reconsidered in the context of the 
proposal to delete $ 81.303(b). Thus it 
reopened the comment periods in SS 
Docket No. 78-145 to run concurrently 
with the comment period in PR Docket 
No. 80.144. The Commission has 
received comments and reply comments 
on both proposals and the comment 
periods are now closed. 

Background 

2. Public coast radiotelephone stations 
are land stations in the maritime mobile 
service that are open to public 
correspondence. In general these 
stations are interconnected to the public 
wireline telephone system. By utilizing 
the services of these stations, ships may 
make and receive telephone calls to and 
from any telephone which has access to 
the nationwide telephone network, 
including calls overseas and to other 
ships. Public coast stations are 
classified under the Commission's rules 
as "high seas", "regional" or "local 
service (VHF)" depending upon the 
frequency bands from which their 
channel assignments are drawn. The 
important difference among these 
classes of stations i9 the distance over 
which each can communicate. 

3. Local service (VHF) public coast 
stations, which are the subject of PR 
Docket No. 80-144, provide service 
which is local in coverage. These 
stations operate in the VHF-FM band of 
156-162 MHz and are capable of good 
transmission quality over distances up 
to 30-80 kilometers (20-50 miles). 
Generally, propagation in the marine 
VHF band follows a nearly line-of-sight 
path between the antennas of the two 
stations desiring to communicate with 
each other. Thus, VHF coverage is 
limited by the height of the antennas of 
the two stations communicating. 

4. Under present Commission rules, 
there are nine VlfF public 
correspondence channels which are 
assigned on a priority basis to public 
coast station applicants. Initially, only 


one public correspondence channel is 
assigned to a station. The channels are 
assigned on a priority basis as set forth 
in i 81.304(b)(22). Channels 26 and 28 
are assigned interchangeably as the first 
priority number and are considered the 
primary public correspondence 
channels. The Commission will attempt 
to assign one of these two channels to a 
public coast station before it assigns one 
of the remaining seven channels. If 
channel occupancy reaches a certain 
level the Commission will allow an 
additional channel 

5. Because of the limited range of VHF 
and the number of VHF channels 
available. local service (VHF) public 
coast stations offer greater possibilities 
for superior marine radiotelephone 
communications along the seacoasts 
and inland waterways than the other 
two classes with longer range 
propagation. 1 Stations can be spaced 
along the coast and waterways at 
intervals necessary to eliminate 
interference between stations operating 
on the same channel The short range 
characteristic of the stations allows the 
same channel to be used at many 
different localities, thus, making more 
stations possible. Moreover, the fact 
that there are nine different VHF public 
correspondence channels permits a 
maximum of nine different stations to be 
located relatively close to each other. 

6. Because marine VHF-FM radio 
communication developed later than 
marine communication in the medium 
and high frequencies, the local service 
(VHF) public coast stations were the 
last of the three classes of stations to be 
established. Even after marine VHF-FM 
radio communication became feasible, 
new applicants were reluctant to 
establish VHF public coast stations until 
traffic potential became sufficient to 
sustain the expense of operating such 
facilities. On the other hand, vessel 
owners were reluctant to invest in VHF 
radio installations which would not, in 
the absence of sufficient VHF public 
coast stations, afford them the 
communication service they required. 

To remedy this situation, the 
Commission amended its rules to 
encourage the use of marine VHF and to 
relieve the congestion that was 
becoming prevalent on the medium and 


* High ms public const stations provide A 
telecommunication service which is world wide in 
coverage. This service U primarily used by ocean¬ 
going vessels for both commercial and personal 
traffic. Regional public coast stations provide 
coastal harbor service. The coverage varies widely 
with the time of day and other factors which affect 
propagation such as season, atmospheric 
conditions, sun spots, etc. Distances in excess of 
1000 miles are possible st certain times, but may be 
limited to lesa than 100 miles at other times. 


high frequencies. First, the rules were 
amended to require ship stations having 
the capacity to communicate with 
regional service coast stations lo also 
have the capacity to communicate with 
local service VHF coast stations. 

Further, the Commission prohibited 
communications to regional stations by 
vessels within range of local service 
stations. Second, in Docket No. 19360, 
the rules were amended to limit overlap 
of the coverage areas between local 
service (VHF1 stations to not more than 
20%, with certain exceptions.* * 

7. This latter amendment, which is set 
forth m Section 81.303(b) of the 
Commission's rules, was explicitly 
intended to offer protection to existing 
stations from the encroachment on their 
service areas by applicants for new 
stations. It bars the application for a 
public coast station which would 
duplicate more than 20% of the service 
area of an existing station, with two 
exceptions. The Brsl exception, 

§ 81.303(b)(1), requires a showing by the 
applicant that the proposed station 
would be at least 30 miles from the 
existing station and would primarily 
serve another boating locality. A 
boating locality is a port, marina or 
harbor with docking facilities for not 
les 9 than 10 commercial or 50 
noncommercial radio equipped vessels. 
The second exception. S 81.303(b)(2), 
requires a detailed showing that the 
channel occupancy rate of the existing 
station exceeds 50% during its busiest 
hours of operation. 

8. When discussing this amendment in 
Docket No. 19360. the Commission 
stated that "we believe these new 
stations should be given a reasonable 
opportunity to commence and continue 
operations and. along with earlier 
stations, become economically viable. 

As our VHF program develops and the 
nature and extent of the need for 
additional types of service becomes 
more clear we can reconsider the 
mailer".* Since Docket 19360 was 
adopted and released, local service 
(VHF) public coast stations have 
become well established along the 
seacoast 9 and inland waterways of the 
contiguous 48 states. They provide the 
public correspondence service that most 
small noncommercial and recreational 
vessels now use. Commercial vessels 
and their related interests also use these 
stations extensively. 


* Report and Order. Docket No. 19360.36 FCC 2d 
M2 (1972). 

* Id. At 046. 
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Deletion of } 81.303(b) 

PR Docket No. 80-144 

9. In the Notice of Proposed Rule 
Making in PR Docket No. 80-144, the 
Commission proposed to delete from the 
rules $ 81.303(b) and its two exceptions. 
The Commission felt that this would 
provide multiple coverage, especially in 
high density areas, thus permitting a 
choice of service to users which would 
operate to reduce costs and generally 
improve service. Under this proposal, 
applicants desiring to establish public 
coast stations and to compete in a 
specific service area would be licensed 
until the nine channels are exhausted 
without regard to duplication of service. 
Channels would be assigned on a first* * 
come first-served basis, and no showing 
of channel occupancy would be required 
of an applicant intending to establish a 
new station In the service area of an 
existing station. 

10. The proposed rule changes 
substantially differ from the existing 
scheme. The proposed changes favor 
r.ew entry. The existing rules disfavor 
new entry. This is so because an 
applicant for a first frequency in a 
market where there is an existing 
station presently needs to show a 50 
percent frequency occupancy at the 
existing station under $ 81.303(b)(2). An 
existing station, however, to be eligible 
for an additional frequency, must make 
a 40 percent occupancy showing under 
181 304(b)(22)(il). Thus, an existing 
station is always eligible for an 
additional frequency before a new 
applicant is eligible for its first 
frequency assignment. 

11. Under the proposed rule changes, 
which we are adopting, new entry is 
favored because a new station applicant 
need make only a general public interest 
showing while an existing station must 
make the 40 percent occupancy showing 
before it can obtain an additional 
frequency. Many existing coast station 
operators understandably strongly 
opposed this arrangement. Moreover, 
many comments by existing coast 
station licensees suggested that they be 
given preferences in applying for 
remaining frequencies on the theory that 
they be given an incentive to improve 
their services. We feel that the 
marketplace, particularly a competitive 
one, should provide adequate incentive 
to do so. 

12. We believe that competition and 
free entry are in the public interest 
where the circumstances warrant it. The 
VHP public coast station market is such 
* case. The capita! co9t of entering this 
market is relatively low, allowing ease 
of entry if there are no regulatory 
barriers. Many existing coast station 


licensees, suggested that the 
Commission should not adopt 
competition and free entry "in the 
abstract" but should consider the 
peculiar aspects of the coast station 
market structure, the peculiarities of 
interconnect arrangements and the 
potential for "cream skimming" due to 
such factors as seasonal traffic peaks. 
We are reluctant to reflect such 
considerations in our rules. These 
variables may not be universally found 
in all markets. In most cases, we expect 
that the availability of more than one 
service offeror to a ship in a given area 
will result in either lower costs or 
improved services. This should be 
particularly the case in the maritime 
service where the special needs and 
characteristics of the maritime 
communicator are more likely to be 
responded to in a competitive 
environment. However, these 
applications will continue to be subject 
to and processed in accordance with 
Section 309 of the Act. 

Thus any existing station will 
continue to be able to petition to deny a 
specific application based on facts 
peculiar to a given situation which 
would raise a substantial and material 
question of fact whether the public 
interest would be served by the grant of 
the application. See Section 1.962 of our 
rules. 

13. To alleviate the concerns of 
existing coast stations about speculative 
or undercapitalized entry we are 
adopting a rule which will require all 
recipients of these frequencies to place 
them in operation within eight months of 
grant. This was suggested to us in the 
comments as a deterrent to speculative 
or undercapitalized new entry. This 
approach has been successfully used in 
the land mobile and maritime services 
with respect to initial frequency 
assignment 

14. One of the commenters expressed 
the concern that easing entry might 
invite "captive use * of these 
frequencies, that is limited coast station 
eligible might apply for these duplex, 
dedicated frequencies with no real 
intention of being open for public 
correspondence. 4 We do not believe this 
is a serious concern. This abuse is 
theoretically possible under the existing 
rule yet we have no evidence that it has 
occurred. Moreover, the rules clearly 
require stations of this class to be open 
to the public. Failure to provide a public 
correspondence service would be 
grounds for forfeiture of the license. 


' A limited coasi •ration It a private station on 
land which communicates only with the licsnsce's 
vessels for business or operational purpose*. It l* 
not open to public correspondence. 


15. One of the commenters suggested 
that in easing entry, the Commission 
should also ease exit where automated 
interconnected systems, such as the one 
authorized on the Mississippi River, will 
compete with the current manually 
operated system. We are not adopting 
this suggestion at this time because we 
feel it is premature.* It appears there 
will remain some demand for manual 
service. Whether the demand will be 
sufficient to support all existing manual 
stations is unclear because we have no 
experience where automated and 
manual operations have been in direct 
competition for a large number of 
vessels. As we acquire experience in 
this area, we will be willing to revisit 
this concern. 

16. One commenter, station WAII. 
suggested that it be given special 
protection from competitive entry 
because it uniquely receives competitioi 
from foreign coast station operations. 

We are not adopting this suggestion 
because we do not believe that foreign 
competition is materially different from 
domestic competition in the context of 
this rule making. 

Financial Qualifications 
SS Docket No. 78-145 

17. In SS Docket No. 78-145, the 
Commission proposed to amend its rules 
to require an applicant for a new public 
coast station to demonstrate financial 
ability to construct the station and to 
operate the station for one year. 

This standard had been applied to 
past applicants for public coast stations 
and. in effect, had become Commission 
policy. 4 This rulemaking would have 
incorporated this policy into the rules. 

Of the eight commenters responding to 
our original proposal to incorporate the 
financial standard for public coast 
station applicants into the rules, four 
supported it without any changes while 
the other four recommended certain 


' Pursuant to Section 214 of the Communication* 
Act. 47 U S C. 214. coast station licensee* may 
discontinua service by obtaining from the 
Commission a certificate that neither the present 
nor future public convenience and necessity wUJ be 
adversely affected thereby. 

• See In the Matter of West Indies 
Communication*, ct ah. Docket No 19307. 33 FCC 
2d 651, 653 (1979): the Review Board stated that tha 
test to determine the financial qualifications of a 
public coast station applicant should ba: '*(1) that it 
has available sufficient funds for construction, end 
(2) that the operation can be financed for a period of 
one year after construction.” The one year test was 
taken from the standard the Commission 
established for commercial broadcast applicants. 
The standard fo* commercial broadcast applicants 
has subsequently been shortened to three months 
and ts merely certified to by tha applicant, see In 
the Matter of Revision of Application for 
Construction Permit for Commercial Broadcast 
Stations . released October 19.1961. FCC 81-27B, at 
pageZ 
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modifications to ease the standards. In 
response to our reopening of Docket 7ft- 
145 for additional comment, four 
commented addressed the issue and all 
favored some form of financial 
qualification. 

lft. We feel that adoption of the 
proposed financial showing might 
constitute a potential barrier to entry 
Into this service particularly with 
respect to VHF local service stations, 
many of which are licensed to relatively 
small scale entrepreneurs. They would 
certainly impose additional paperwork 
burdens on applicants. We feel that the 
eight month requirement to construct 
and begin operation should be a 
deterrent to “frequency hoarding” or 
undercapitalized speculative entry. 
Further, ordinary business prudence will 
operate to discourage frivolous ventures. 
For these reasons, we arc not adopting 
the rule amendments proposed in 
Docket 78-145.* 

19. For the reasons set forth above, it 
is ordered, That the rule amendments 
proposed in Docket 7ft-145 are not 
adopted and the proceeding is 
terminated. 

20. It is further ordered, That the 
proposed amendments to $ 81.303 of the 
rules in Docket 80-144, as modified 


' The Commiaaion hat alto eliminated lh« 
financial qualification* requirement In the Public 
Mobile Radio Servtoca. tee Report and Order. CC 
Docket No 80-65 adopted September 10 1900. 82 
POCZdlST 


above, are adopted effective June 13. 
1983. in accordance with the attached 
appendix and the proceeding is 
terminated. ^ 

21. For further information on this 
proceeding, contact Robert DeYoung at 
(202) 832-7175. 

(Secs. 4. 303. 48 Slat., as amended. 1068.1082: 
47 U.S.C. 154. 303) 

Federal Communications Commission. 

William J. Trtcarico, 

Secretory. 

Appendix 

PART 81—STATIONS ON LAND IN THE 
MARITIME SERVICES AND ALASKA- 
PUBLIC FIXED STATIONS 

Part 81 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 81.61 is revised to read as 
follows: 

$ 81.61 Tima In which station is placed In 
operation. 

In those cases in which a new license 
is issued, or in which additional 
operating frequencies have been 
authorized, if the station or frequencies 
authorized have not been placed in 
operation within 8 months from the date 
of the grant, the authorization shall be 
invalid and must be returned to the 
Commission for cancellation. 

$61,303 (Amended) 

2. In 5 81.303, paragraphs (b), (d) and 
(e) are removed and designated 
[Reserved). 

|FR Doc HW Hi-M. It4* am) 

EMLUMQ COOC *711-01-* 
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Tfots section ol the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
relations. The purpose of these notices 
*s to give interested persons an 
copcriimity to participate in the rule 
making prior to the adoption of the final 
rules 


DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Part 226 

Child Care Food Program; 
Miscellaneous Amendments 

agency: Food and Nutrition Service. 

USDA. 

action: Proposed rule. 

summary: This proposed rule makes 
several editorial changes and 
clarifications to the August 20,1982, 
final Child Care Food Program (CCFP) 
regulations. In addition, some 
substantive changes to those regulations 
are being proposed. The number of 
reviews of child care facilities which 
State agencies are required to conduct is 
reduced. The appeal process is clarified. 
The application of alternate approval 
procedures in backlog situations is 
rescinded. Limitations are placed on the 
State agency 1 * authority to waive 
certain overclaims Restrictions on 
sponsoring organizations* use of interest 
bearing accounts are removed. State 
agencies* administrative flexibility is 
Increased in several areas. Family-style 
meal service is presented as an option 
for institutions. Certain institution 
respop.sibilites with respect to licensing 
and tax-exempt status arc emphasized. 

Interested parties are invited to 
comment on this proposal. 
dates: Comments must be received on 
or before July 12,1983 to be assured of 
consideration in the final rule. 
aodress: Written comments should be 
sent to Beverly Walstrom. Chief. Policy 
and Program Development Branch, Child 
Care and Summer Programs Division, 
food and Nutrition Service, U.S. 
Department of Agriculture. Alexandria. 
Virginia 22302. 

for further information contact: 

Beverly Walstrom or Mary Lou Wheeler 
at the above address or by telephone at 
(703) 756-3688. Copies of all written 
comments will be made available for 
review during business hours at Room 


416. 3101 Park Center Drive, Alexandria, 
Virginia 22302. 

supplementary information: 
Classification 

This rulemaking has been reviewed in 
accordance with Executive Order 12291 
and has not been classified as major 
because it will not have an annual efTect 
on the economy of $100 million, will not 
cause a major increase in costs or 
prices, and will not have a significant 
economic impact on competition, 
employment, investment productivity, 
innovation or on the ability of U.S. 
enterprises to compete with foreign 
based enterprises. This rule has also 
been reviewed with regard to the 
requirements of Pub. L 96-354. The 
Administrator of the Food and Nutrition 
Service has certified that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 
the reporting or recordkeeping 
requirements that are included in this 
proposed rule will be submitted for 
approval to the Office of Management 
and Budget OMB). They are not 
effective until OMB approval has been 
obtained. 

Background 

The Child Care Food Program (CCFP) 
is authorized by Section 17 of the 
National School Lunch Act. The 
Department is now proposing to clarify 
and amend several provisions in the 
Child Care Food Program regulations in 
response to recommendations from 
those involved in Program 
administration. 

1. Review Requirements 

At the present time. State agencies are 
required by Federal regulations at 7 CFR 
226.6(k) to review 33.3 percent of all 
institutions annually. With respect to 
centers, the State agency is to review 15 
percent of all child care centers under 
each sponsoring organization reviewed, 
and 10 percent of the first 1,000 homes 
and five percent of all homes over 1.000 
operated by each sponsoring 
organization reviewed. The Department 
finds, however, that this requirement 
strains the resources of many State 
agencies to the point that they have 
insufficient staff time to respond to 
special review problems. For example, it 


is frequently desirable to have 
reviewers make more than one visit to 
large sponsors, problem facilities or new 
facilities, but because of the necessity to 
meet the review requirements in the 
regulations, it is not possible to make 
additional visits. Moreover, the 
workload posed by the current 
requirement sometimes does not allow 
sufficient time for detailed and thorough 
reviews. 

In response to this situation, the 
Department is proposing to reduce the 
State agency monitoring requirements in 
5 228.6(k). The Department proposes to 
require States to review 15 percent of 
the sponsor's first 25 centers or three 
centers, whichever is less, provided at 
least one center is reviewed. If the 
sponsor has more than 25 centers, the 
State agency will review eight percent of 
the centers in excess of 25. up to a 
maximum of 25 reviews. The review 
requirements for sponsors of day care 
homes are proposed as follows: 10 
percent of the first 50 homes, with a 
minimum of two reviews (unless the 
sponsor operates only one home), seven 
percent of the next 150 homes, five 
percent of the next 800 homes, and two 
percent of all remaining homes. Under 
this system, the number of reviews 
required of Stale agencies would be 
reduced for nearly all sponsors. The 
greatest reductions, however, would be 
in the case of very large sponsors. For 
example, when reviewing a sponsor 
with 500 homes, the State agency would 
be required to review 30 homes rather 
than the 50 currently required* a 
reduction of 40 percent. 

These reductions will allow State 
agencies greater flexibility to reallocate 
their resources to such areas of the 
Program as training, technical 
assistance or administration, which, in 
turn, can result in a more efficient and 
effective operation. The Department 
does not believe that Program 
accountability will be compromised by 
this change. Reviews of centers will be 
only slightly reduced. While the 
reduction in home reviews is somewhat 
greater, the Department's experience 
suggests that trends in a sponsor's 
operations can be determined from a 
smaller number of reviews. Moreover. 
States will have greater flexibility to 
concentrate review activity in problem 
areas or to follow up on corrective 
action. In many cases, therefore, this 
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provision will actually enhance Program 
accountability. 

The Department is proposing to revise 
the specified content of reviews. 
Currently, i 226.6(K) specifies that 
Program reviews shall assess 
institutional compliance with meal 
requirements, family-size and income 
documentation where applicable, 
financial management standards, and 
non-discrimination regulations. In order 
to provide State agencies with greater 
flexibility, the Department is proposing 
to amend the rule to require that State 
agencies conduct reviews to ensure 
compliance with the CCFP regulations 
and with any applicable instructions of 
FNS and the Department. 

The Department is also proposing to 
amend § 228.16 (d) (4) (ii). the 
requirements for sponsoring 
organizations to review the day care 
homes they sponsor. The current 
regulations require that each home be 
visited by the sponsor at least three 
times annually. However, the 
Department considers that the number 
of visits can be varied to some degree, 
depending upon the extent to which 
individual providers need assistance 
from the sponsor. Some providers need 
to be visited more often than three times 
a year, while others do not need such 
frequent visits. The Department is 
proposing, therefore, thot with FNSRO 
approval. State agencies may allow 
sponsors to make an average of three 
annual visits to their homes, provided 
that each home is visited at least twice a 
year. FNSRO approval of a State 
agency's request to exercise this option 
will be based on a finding that the 
ability to reallocate visits will enable 
affected sponsors to allocate their 
resources more efficiently and to 
manage their providers more effectively. 

2. Interest Bearing Accounts 

Section 228.16(j) requires sponsoring 
organizations to maintain all Program 
payments in non-interest bearing 
accounts between the date of receipt 
from the State agency and the date of 
disbursement. This provision was 
intended to ensure that advance 
payments and start-up payments were 
not misused by participants but were 
disbursed in accordance with Program 
regulations. However, Departmental 
Regulations (7 CFR 3015) do not 
establish such a restriction for State 
agency administered programs. 
Therefore, the Department is proposing 
to delate this paragraph from the 
regulations. Sponsors wishing to open 
interest bearing accounts will be subject 
to the laws and policies of the States in 
which they operate. unle$s they are 
participating in a Program administered 


directly by FNS. In these latter cases, 
sponsors will be subject to OMB 
circulars, which require that any interest 
earned on advance payments or start-up 
payments must be returned to FNS. 

3. Appeals Procedures 

The Department is proposing to clarify 
several provisions dealing with appeals. 
First, in 5 226.6{j)(3) the Department 
proposes to emphasize that the State 
agency may. if it chooses, be 
represented at the oppeal proceeding. 
The Department never intended that the 
State agency should be excluded from 
these proceedings. The State agency’s 
presence can. in fact, prevent needless 
confusion, because a representative can 
explain the State's reason for taking the 
action being reviewed and can answer 
questions posed by the review official. 
As a result of this amendment, the 
Department is ulso proposing to amend 
paragraph (j)(4) to require that the State 
agency, as well as the appellant, be 
given 10 days notice of the time and 
place of any hearing. 

Second, in § 226.6(j)(9) the Department 
is proposing to clarify the procedure 
governing reimbursement for meals 
served during appeals of terminations. 

At the present time, terminated 
institutions which appeal the 
termination action and continue serving 
meals according to CCFP regulations 
during the period of the appeal are 
eligible for reimbursement for those 
meals regardless of the outcome of the 
appeal. The Department i9 proposing to 
allow reimbursement in these instances 
only if the institution's appeal is 
successful; whenever the appeal officer 
sustains the State agency’s termination 
action, reimbursement will not be paid. 
This policy is already in affect in the 
Summer Food Service Program, and the 
Department considers it desirable to 
have appeal procedures as consistent as 
possible for the two programs. 

Moreover, institutions are terminated 
only if they have been found to be 
seriously deficient and have failed to 
correct their deficiency within a 
reasonable period of time. Since the 
grounds for termination frequently 
involve financial mismanagement or 
fraud, the Department does not believe 
it is prudent to continue paying Program 
monies to such institutions unless an 
administrative review has determined 
that the State agency acted improperly 
in terminating the institution. This 
amendment will not impose an 
inordinate hardship on institutions 
which were improperly terminated, 
since they will receive reimbursement 
for eligible meals served. This provision 
will, however, prevent reimbursement 
for meals served by institutions which 


are seriously deficient in their operation 
of the Program. 

The Department also proposes to 
amend 5 228.6(j) to specify that States 
which have their own appeal procedures 
may use these procedures rather thun 
the CCFP procedures, as long as the 
following conditions are fulfilled: (1) 
Appellants are assured of a fair and 
impartial hearing before an independent 
offical. at which they are allowed to be 
represented by legal counsel. (2) 
decisions arc rendered in a timely 
manner, (3) appellants are afforded the 
right to either a review of the record 
with the right to file written information, 
or o hearing which they may attend, and 
(4) adequate notice is given of the place, 
date and procedures of the hearing. 

Also, the Department is proposing to 
steamline the appeal procedure by 
requiring State agencies to advise 
participants of the appeal procedures 
only once each year rather than each 
time an appealable action is taken, as is 
currently the case. The Department 
believes that all participants in the 
Program must be aware of the proper 
procedures to be followed in requesting 
an administrative review of a State 
agency's action. The Department also 
recognizes, however, that providing a 
complete description of the appeal 
process each time an appealable action 
is taken can be very time consuming for 
the State agency without providing 
necessary information to the participant. 
Therefore, the Department is proposing 
to amend paragraph (j) to require State 
agencies to advise participants annually 
of all appeal procedures. The 
Department recommends that this 
information be made available with 
other application renewal material. 
Paragraph (j)(l) will then be revised to 
delete the requirement that the appeal 
procedure be explained each time an 
adverse action is taken. The proposed 
revision, however, will still require State 
agencies to advise participants of their 
right to appeal each time an adverse 
action is taken. 

Finally, a change ha9 been made in 
this rule in order to clarify the status df 
Federal audit findings as they relate to 
the appeals process. Section 226.8(j) lists 
various types of State agency actions 
which may be appealed. These include 
the review of a denial of an application 
for participation, a denial of a start-up 
payment or an advance payment, a 
denial of a claim for reimbursement, or a 
termination action, among others. 

The review procedure is intended to 
provide administrative redress to 
participants who believe they have been 
adversely affected by arbitrary or 
capricious State agency actions. In some 
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instances, however, action must be 
taken because of situations or events 
beyond the jurisdiction of a State 
agency, specifically as a result of 
Federal Audit findings. 

It was never intended that, under the 
appeals procedures. State hearing 
officials would be able to waive Federal 
Claims against State agencies by 
overturning the State’s action which has 
been taken against an institution as a 
result of Federal audit findings. While 
the hearing ofneiafs determination is 
the final administrative determination to 
be afforded to the appellant, only the 
Secretary has the authority to adjust, 
settle, compromise or deny any Federal 
claim arising under the Program. Federal 
claims against a State cannot be 
dismissed by State hearing officials. 

This rule, therefore, proposes a new 
provision (8 226.60)111)). which clarifies 
that when an appeal results in the 
dismissal of a claim against a sponsor 
which the State agency asserted based 
upon Federal audit findings, FNS may 
assert a claim against the State agency 
in accordance with the procedures 
outlined in 9 226.14(b). 

4 Audit Disregard 

The proposed regulation would amend 
§ 226.8(e) to allow FNS or the Office of 
the Inspector General to disregard an 
overpayment which does not exceed 
$100. In the case of State agency 
administered programs, the amount will 
be established by State Law, regulations 
or procedures. The level in the current 
regulations ($35) has not been adjusted 
for several years, and the Department is 
proposing this change in recognition of 
that fact. The disregard level for the 
Summer Food Service Program (SFSP) is 
$100. The Department considers, 
therefore, that raising the level for the 
CCFP is appropriate at this time. 

5 . Meal Requirements 

The Department is proposing to make 
three amendments to the meal pattern 
requirements, all of which represent 
clarifications of existing policies. The 
first two amendments are minor 
editorial changes. In discussing 
supplements, the current regulations 
state in 8 228.20(a)(3) that ’’supplemental 
food shall be served between other meal 
types • • •” This statement could be 
interpreted as prohibiting supplemental 
food in the morning or evening. The 
Dep artment did not intend such a 
prohibition, however, and this proposed 
rule deletes the words “be served 
between other meal types and.” It must 
be noted, however, that the time 
restrictions governing meal service 
w °uld still apply. Secondly, 

§ 228.20(d)(2) currently indicates that 


additional food may be served for 
lunches and suppers but makes no 
mention of supplements. There was no 
intention to leave supplements out of 
this passage, and the Department is 
proposing to correct this oversight. 

Finally, the proposed regulations state 
the department's position that family 
style meal service may be employed by 
institutions. The CCFP has long been 
recognized as a means not only for 
providing nutritious meals to children, 
but also for helping them to develop 
good eating habits which they will 
retain in later years. Both of these 
nutritional objectives can be effectively 
pursued through family style meal 
service, especially when those 
objectives are stressed by supervising 
adults through personal example and 
assistance to children during the meal. 
While no provision on family style 
service appears In the current 
regulations, the Department did not 
intend to preclude institutions from 
employing this technique, provided that 
meal requirements are observed. 
Therefore, the Department is proposing 
to add 8 226.20(o) for clarification 

6 . Waiver of Claims 

Section 226.14(b) authorizes State 
agencies to waive disallowances or 
collection of overpayments for meal 
pattern violations in the case of 
institutions which prepare their own 
meals if the State determines that the 
institution has taken appropriate 
corrective action. This provision was 
intended to give State agencies a degree 
of flexibility to deal with situations in 
which the interests of the Program 
would be served through corrective 
action. This authority, however, does 
not extend to overpayments established 
by Federal audits. Federal audits are 
independent of the State, and the 
findings of those audits are beyond the 
State's jurisdiction. Therefore, the 
Department is adding a statement to this 
provision specifying that a State’s 
waiver authority may not be exercised if 
the overpayment in question was 
established by a Federal audit, this 
prohibition extends to situations in 
which an administrative review officer 
dismisses a claim against an institution 
which has been asserted because of a 
Federal audit finding. As noted in the 
discussion of appeal provisions above, 
FNS may assert a claim against the 
State agency in such situations. 

7. Eligibility Requirements 

The Department is proposing two 
amendments which affect eligibility 
criteria. The proposed amendment to 
8 226.6(d)(1) is designed to ensure that 
institutions admitted to the Program on 


the basis of Federal approval by another 
program continue to maintain a safe and 
healthy environment for children. The 
Department has traditionally allowed 
institutions to satisfy the licensing/ 
approval criterion for Program eligibility 
by demonstrating that they are 
participating in another Federal 
program, such as Head Start. This policy 
was adopted because institutions must 
meet performance standards in order to 
be admitted to these programs, and 
these standards require participants to 
obtain State or local licensing, where 
available. It has come to the 
Department's attention, however, that 
institutions participating in Federal 
programs have occasionally continued 
their participation In those programs 
despite having had their licenses 
revoked. As a result, they have 
continued to participate In the CCFP as 
well. This situation has the potential of 
permitting participation by institutions 
whose environments are detrimental to 
the health and safety of enrolled 
children, and the Department considers 
that it has an obligation to ensure that 
Program benefits are made available 
only to institutions which offer high 
quality child care. Therefore, the 
Department is proposing in 
8 226.6(d)(l)(i) that institutions will not 
be eligible for the CCFP unless they 
maintain their compliance with State or 
local licensing requirements where 
available, regardless of participation in 
other Federal programs. Institutions 
which are found to be no longer in 
compliance with licensing requirements 
will be disqualified from the CCFP 
unless they obtain licensing. 

The second proposal amends 
8 228.15(a) to clarify the situation when 
an institution is moving toward 
obtaining tax-exempt status from the 
Internal Revenue Service (IRS), 

Currently, institutions which have not 
yet received their nonprofit certification 
from IRS may participate pending 
consideration of their applications. If 
IRS has not acted within 12 months, the 
institution is terminated from the CCFP 
unless it can demonstrate that it has 
complied with all requests from IRS for 
additional information. Ultimately, the 
responsibility for obtaining evidence of 
compliance rests with the institution, not 
with the administering agency. There 
has. however, been some confusion on 
this point. Therefore, the Department is 
proposing to add a clarification to 
8 226.15(a) emphasizing that obtaining 
evidence of compliance is the 
institution's responsibility. 
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Q. Administrative Flexibility/Program 
Simplification 

Finally, the Department is proposing 
several amendments designed to 
increase State agencies’ flexibility in 
administering the Program, to simplify 
Program administration and to reduce 
paperwork. 

a. Readmission of seriously deficient 
institutions . The first proposal is 
intended to give State agencies greater 
authority in determining when to 
readmit institutions which have been 
terminated because they have been 
seriously deficient in operating the 
Program. Currently. $ 226.6(c) specifies 
that an institution which has been 
terminated because it has been seriously 
deficient shall not be eligible to 
participate in the Program for the 
remainder of the fiscal year of its 
termination and the next two fiscal 
years unless the State agency, with FNS 
concurrence, determines that 
appropriate corrective action has been 
taken. Some State agencies have 
expressed concern that this passage can 
be interpreted as requiring the 
institution's readmission after the 
second subsequent fiscal year 
regardless of whether or not the serious 
deficiency has been corrected. The 
Department has no wish to restrict State 
agencies'ability to enforce the 
provisions of the regulations. Since 
serious deficiencies warranting 
termination generally involve fiscal 
mismanagement or health and safety 
violations, the Department considers 
that institutions which have such 
problems and do not correct them 
should not be permitted to operate in the 
Program. Therefore, the sentence 
specifying a waiting period for 
readmission to the Program is being 
deleted in order to emphasize that 
institutions terminated for serious 
deficiencies cannot be readmitted to the 
Program unless they satisfy the State 
that corrective action has been taken. 

b. Health/sanitation and fire/safety 
inspections . A second proposal aimed at 
Program simplification involves the 
health, fire and safety permits required 
of facilities which are admitted to the 
Program using the alternate approval 
provision. Currently, i 226.6(d)(2)(C) (1) 
and (2) require either current health/ 
sanitation and fire/building safety 
permits or satisfactory reports of 
inspections conducted by local 
authorities within the pa9t 12 months. It 
has come to the Department's attention, 
however, that local authorities will not 
always conduct health or fire and safety 
inspections annually. Consequently, 
many facilities which have been 
admitted to the Program after an initial 


inspection can find themselves 
threatened with termination despite the 
fact that they are maintaining a 
healthful and safe environment for 
children. Therefore, to avoid 
unnecessary complications for both 
facilities and State agencies, the 
Department is proposing to replace the 
12 month requirement with a 36 month 
requirement in both passages. This 
change will allow State or local officials 
a greater degree of flexibility to 
determine what constitutes a current 
permit or approval while still ensuring 
that facilities are inspected periodically. 

c. Commoditics/cash-in-lieu of 
commodities. The Department is 
proposing to delete the provision in 
5 226.6(g) of the current regulations 
permitting institutions to switch from 
receiving commodities to receiving cash 
or vice versa during the school year. 
Because commodities are provided in 
advance to State distributing agencies 
on the basis of the initial annual 
preferences stated by institutions, it is 
highly unlikely that any distributing 
agency would approve an institution's 
request for a switch during the school 
year. The current option, therefore, 
serves only to create additional 
paperwork for State agencies and State 
distributing agencies to no purpose. 

d. Corrective action plans . Currently. 

5 226.7(c) requires State agencies to 
submit a plan for correcting serious 
deficiencies noted during management 
evaluations within 60 days of receiving 
the management evaluation report. The 
Department considers that the 60-day 
time limit may be too restrictive in some 
cases, depending on the nature and 
extent of the deficiency. The 
Department is proposing, therefore, to 
allow a greater time limit for submission 
of corrective action plans when the 
State demonstrates good cause as to 
why such plans cannot be developed 
within 60 days. The Department 
considers that this provision will allow 
for greater flexibility on the part of both 
the States and FNS in correcting serious 
and complicated deficiencies. 

e. Sponsor/home agreements. Section 
226.16(b) of the regulations currently 
requires State agencies to develop 
written agreements for sponsoring 
organizations to execute with their day 
care providers. These agreements 
specify the rights and responsibilities of 
both parties and cover such areas as 
training, review activity, meal pattern 
responsibility, etc. The Department 
considers such agreements essential to 
the proper administration of the day 
care home segment of the CCFP. 
However, it is not always necessary for 
such agreements to be developed by 


State agencies. In many instances, it can 
be advantageous for sponsors to have 
the authority to develop their own 
agreements. For example, many State 
and county government organizations 
already have their own agreements, 
which can be as effective as an 
agreement developed by the State 
agency. Therefore, In the interest of 
potential paperwork reduction for State 
agencies and increased State and local 
flexibility, the Department is proposing 
to make the development of sponsor/ 
home agreements a State option. State 
agencies can elect to continue 
developing this agreement, or States 
may require that sponsors develop the 
agreement themselves, subject to the 
approval of the State agency. 

The current regulations at 
i 226.16(b)(8) also specify that sponsor/ 
provider agreements shall contain a 
clause permitting either party to 
terminate the agreement for reasons of 
convenience at any time. This provision 
was intended to cover situations in 
which a sponsor could no longer 
continue its operations or a home 
provider no longer wished to participate 
in the Program. It has come to the 
Department’s attention, however, that in 
some situations, providers are 
terminating their association with one 
sponsor and executing new agreements 
with another sponsor with little or no 
notice and without cause. While the 
Department does not wish to abridge 
providers' freedom to change sponsors, 
it must be noted that such a situation 
increases the potential for dual 
participation of homes in the Program. It 
can, moreover, be unfair to sponsors, 
who project their budgets over an entire 
year, based on the number of homes 
they expect to administer, and often 
incur expenses early in the year for 
training and materials. If. after incurring 
these expenses, sponsors lose a 
substantial number of homes, it might 
not be possible for them to recoup their 
outlays. For these reasons, some States 
have indicated that they wish to limit 
terminations for convenience, and the 
Department is proposing to amend 
§ 226.16(b)(8) to specify that States may 
take such action if they so elect. The 
Department emphasizes that this 
amendment would not affect the right of 
either party to terminate the agreement 
for cause. The Department considers 
that this latter clause sufficiently 
protects providers in the event their 
sponsor is not fulfilling its 
responsibilities. 

f. Alternate approval in backlog 
situations . Section 226.6(d)(4) of the 
current regulations requires State 
agencies to apply alternate approval 
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criteria to otherwise eligible facilities 
which have applied for licenses but 
have not received determinations 
because of a backlog at the licensing 
agency. This provision was intended to 
mitigate situations in which facilities 
offering adequate child care might be 
delayed in receiving CCFP benefits 
through no fault of their own. The 
Department's experience has shown, 
however, that this provision creates a 
significant administrative burden for 
State agencies. Moreover, this 
rpquirement places the State agency in 
the untenable position of deciding on the 
adequacy of facilities for which 
licensing is available. The Department 
believes this function should rest solely 
with licensing agencies. Therefore, since 
this employment of alternate approval is 
not mandated by the legislation 
governing the CCFP, the Department is 
pioposlng to rescind this provision. The 
Department will also delete the 
reference to this provision in 
i 22ae(d)(3}(iii). 

9. Clarifications/Editorial Changes 

The Department is proposing two 
editorial amendments. The first of these 
would specify in S 226.6(m) that 
institutions are responsible for ensuring 
that all deficiencies identified during 
reviews are corrected. This passage is 
somewhat ambiguous, as currently 
written, and the Department is 
proposing this minor amendment in 
order to avoid any possible 
misunderstanding. The second such 
amendment is intended to streamline 
the regulations by deleting the list of 
items in $ 228.6(b) which are required to 
be considered during the application 
approval process. Since all of these 
annual requirements are discussed in 
detail in { 226.6(e). the Department does 
not consider that their reiteration in 
5 226.6(b) serves any useful purpose. 

10. State Agency Review Systems 

While the Department is not 
proposing a specific amendment at this 
time, it wishes to receive comments on 
whether or not States should be 
permitted the option to substitute their 
own review systems for the review 
requirements in $ 226.6(k), provided they 
first receive approval from the Food and 
Nutrition Service (FNS). The Department 
considers that such a provision could 
better enable States to respond to their 
own unique situations, ror example. 

State agencies may wish to develop a 
*ystem of statistical sampling which is 
reliable but does not correspond to the 
minimum requirements in these 
regulations, or for some States fewer 
visits may be justified because most of 


the State's sponsors operate effectively 
and efficiently. 

Listing of Subjects in 7 CFR Part 228 

Day care, Food assistance programs, 
Crant programs—health, infants and 
children. Surplus agricultural 
commodities. 

PART 226—(AMENDED) 

Accordingly, the Department is 
proposing to amend 7 CFR 226 as 
follows: 

1. By amending $ 226.6 as follows: 
Revising paragraph (b); in paragraph (c), 
revising the third sentence; in paragraph 
(d). adding a clause at the end of 
paragraph (l)(i), in paragraphs 
(2)(i)(C)(7) and (2)(i)(C)(2). replacing the 
phrase "within the past 12 months" with 
"within the past 36 months"; in 
paragraph (3), placing a period after the 
word "standards" in clause (ii) of the 
second sentence, and removing clause 
(iii); and removing paragraph (d)(4): in 
paragraph (g), removing the last 
sentence; in introductory paragraph (j), 
adding two sentences after the first 
sentence and revising the last sentence; 
revising paragraph (j)(l); in paragraph 
(j)(3), adding a sentence at the end of the 
present text; revising paragraph (j)(4); 
placing a period after the word "action," 
removing the word "and." and adding a 
clause at the end of the third sentence in 
paragraph (j)(9); and adding a new 
paragraph (j)(ll); in paragraph (k). 
removing the third and fourth sentences 
and adding four new sentences; and 
revising the first sentence of paragraph 
(m), to read as follows: 

§ 226.6 Stats agency administrative 
responsibilities. 

• • • • • 

(b) Application approval. Each State 
agency shall establish an application 
procedure to determine the eligibility 
under this part of applicant institutions, 
and facilities for which applications are 
submitted by sponsoring organizations. 
State agencies, by written consent of the 
State agency and the institutions, shall 
renew agreements with institutions not 
less frequently than annually. A State 
agency may not execute an agreement to 
be effective during two fiscal years but 
may nevertheless establish an ongoing 
renewal process for the purpose of 
reviewing and approving applications 
from participating institutions 
throughout the fiscal year. Any 
institution applying for participation in 
the Program shall be notified of 
approval or disapproval by the State 
agency in writing within 30 calendar 
days of Tiling a complete and correct 
application. If an institution submits an 
incomplete application, the State agency 


shall notify the institution within 15 
calendar days of receipt of the 
application and shall provide technical 
assistance, if necessary, to the 
institution for the purpose of completing 
its application. Any disapproved 
applicant shall be notified of its right to 
appeal under paragraph (j) of this 
section. 

(c) Denial of applications and 
termination of institution. ' * * 
Following such termination, the 
institution shall not participate in the 
Program until such time as the State 
agency, with FNS concurrence, 
determines that the institution has taken 
appropriate corrective action to prevent 
recurrence of the deficiencies that led to 
termination from the Program. * * * 

(d) Licensing/Approval. * * * 

(1) General . • * # 

(1) Are licensed or approved by 
Federal, State, or local authorities, 
provided that institutions which are 
approved for Federal programs on the 
basis of State or local licensing shall not 
be eligible for the Child Care Food 
Program if they ore out of compliance 
with licensing requirements: or 

• • • • • 

(2) CCFP child care standards. 

(*)••• 

(C) Safety and Sanitation. (J) A 
current health/sanitation permit or 
satisfactory report of an inspection 
conducted by local authorities within 
the past 36 months shall be submitted. 

fi) A current fire/building safety 
permit or satisfactory report of an 
inspection conducted by local 
authorities within the past 36 months 
shall be submitted. 

• • • • • 

(g) Commodity distribution. The State 
shall annually inquire as to the 
preference of each institution for 
commodities or cash-in-lieu of 
commodities. Each institution electing 
cash-in-lieu of commodities shall receive 
such payments. Each institution which 
elects to receive commodities shall have 
commodities provided to it unless the 
State agency, after consultation with the 
State commodity distribution agency, 
demonstrates to FNS that distribution of 
commodities to the number of such 
institutions would be impracticable. The 
State agency may then, with the 
concurrence of FNS, provide cash-in-lieu 
of commodities for all institutions. A 
State agency request for cash-in-lieu of 
all commodities shall be submitted to 
FNS not later than May 1 of the school 
year preceding the school year for which 
the request is made. The State agency 
shall, by June 1 of each year, submit a 
list of institutions which have elected to 
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receive commodities to the State 
commodity distribution agency, unless 
FNS has approved a request for cash-in- 
lieu of commodities for all institutions. 
The list shall be accompanied by 
information on the average daily 
number of lunches and suppers to be 
served to children by each such 
institution. 

• • • « • 

(j) Institution appeal procedures, 

• * 4 State agencies may use State 
appeal procedures provided they meet 
the following requirements: Appellants 
ore assured of a fair and impartial 
hearing before an independent official at 
which they may be represented by legal 
counsel, decisions are rendered in a 
timely manner, appellants are afforded 
the right to either a review of the record 
with the right to file written information, 
or a hearing which they may attend in 
person, and adequate notice is given of 
the place, date and procedures of the 
hearing. The State's procedures for 
conducting administrative reviews shall 
be made available in writing to all 
participants at least once each year. If 
the State has not established appeal 
procedures or the procedures do not 
meet these four criteria, the State 
agency shall observe the following 
procedures at a minimum: 

(I) The institution shall be advised in 
writing of the grounds on which the 
State agency based its action. The 
notice of action, which shall be sent by 
certified mail, return receipt requested, 
shall also include a statement indicating 
that the institution has the right to 
appeal the action: 

• i • i » 

(3) * 4 * A representative of the State 
agency shall be allowed to attend the 
hearing to respond to the appellant's 
testimony and to answer questions 
posed by the review official; 

(4) If the appellant has requested a 
hearing, the appellant and the State 
agency shall be provided with at least 10 
calendar days advance written notice, 
sent by certified mail, return receipt 
requested, of the time and place of the 
hearing, 

• • • • • 

(9) * * * Institutions electing to 
continue operating while appealing 
terminations shall not be reimbursed for 
any meals served during the period of 
the appeal if the State agency's action is 
upheld: and 
• • • • • 

(II) In cases where an appeal results 
in the dismissal of a claim against an 
institution which was asserted by the 
State agency based upon Federal audit 
findings, FNS may assert a claim against 


the State agency in accordance with the 
procedures outlined in 5 226.14(c). 

(k) Program assistance. 

4 * * Program reviews shall assess 
institutional compliance with the 
provisions of this Part and with any 
applicable instructions of FNS and the 
Department. The State agency shall 
annually review 33.3 percent of all 
institutions, including reviews of 
facilities operated by sponsoring 
organizations. With respect to sponsors 
of centers, the State agency shall review 
as follows: for the first 25 centers, the 
lesser of three centers or 15 percent of 
the Program's centers (with a minumum 
of one center) shall be reviewed: for all 
remaining centers, eight percent of the 
centers in excess of 25 shall be reviewed, 
up to a maximum of 25 centers 
reviewed. For sponsors of day care 
homes, the State agency shall review 10 
percent of the first 50 homes, with a 
minumum of two reviews (unless the 
sponsor has only one home), seven 
percent of the next 150 homes, five 
percent of the next 800 homes, and two 
percent of all homes over 1,000. * * * 

• • • • • 

(m) Child Care Standards 
Compliance. The State agency shall, 
when conducting administrative reviews 
of child care centers, outside-school- 
hours care centers, and day care homes 
approved by the State agency under • 
paragraph (d)(3) of this section, 
determine compliance with the child 
care standards used to establish 
eligibility, and the institution shall 
ensure that all violations are 
corrected. * * * 

• • • • • 

2. In $ 226.7(c). by adding a sentence 
between the second and third sentences, 
to read as follows: 

§ 226.7 Stats agency responsibilities for 
financial management. 

• • # • • 

(c) Management Evaluations and 
Audits. 4 * * If a State makes a 
showing of good cause, however. FNS 
may allow more than 60 days in which 
to submit a plan. * * 4 
• • • • • 

3. By revising the first sentence of 
§ 226.6(e), to read as follows: 

§ 226.8 Audits. 

• • • • • 

(e) In conducting management 
evaluations or audits for any fiscal year, 
the State agency. FNS or OIG moy 
disregard overpayment which does not 
exceed $100 or. in the case of State 
agency administered programs, does not 
exceed the amount established by State 
law. regulations or procedures as a 


minimum for which claims will be made 
for State losses generally. * * * 

• • • • • 

4. By amending § 226.14 as follows: by 
adding a new sentence to the end of 
paragraph (b), to read as follows: 

§ 226.14 Claims against institutions. 

• • * • • 

(b) 4 4 4 However, the State agency 
shall not disregard any overpayments or 
waive collection action arising from the 
findings of Federal audits. 

• • • • • 

5. By amending § 226.15 as follows: In 
226.15(a) by adding a sentence between 
the second and third sentences, to read 
as follows: 

§ 226.15 Institution provisions. 

(a) Tax-exempt status. 4 * 4 It shall, 
however, be the responsibility of the 
institution to document that it has 
complied with all requirements of IRS 
and has provided all information 
requested? 4 4 4 

• • # • • 

6. By amending § 226.16 as follows: By 
revising paragraph (d)(4)(ii); by 
removing paragraph (j). and by 
redesignating paragraph (k) as 
paragraph (j) to read as fallows: 

§226.16 Sponsoring organization 
provisions. 

# • • • • 

(<D * * * 

(4) 4 * * 

(ii) Three times each year at each day 
care home, provided at least one review 
is made during each day care home's 
first four weeks of Program operations 
and not more than six months elapse 
between reviews. However, subject to 
FNSRO approval, based on a finding 
that improved efficiency and more 
effective management warrant such 
approval, State agencies may allow 
some or all of their sponsors to conduct 
reviews an average of three times each 
year per day care home, provided that 
each duy care home is reviewed at least 
twice each year and at least one review 
is made during each day care home's 
first four weeks of Program operations: 
and 

• • • • • 

7. By amending { 22&18 as follows: 
Adding a new sentence after the second 
sentence of introductory paragraph (b) 
and revising paragraph (b)(8), to read as 
follows: 

§226.16 Oay care home provisions. 

t • • • • 

(b) 4 4 4 The agreement may be 
developed either by the State agency or. 
if the State agency elects, by the sponsor 
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with the approval of the State 
agency. 4 * * 

• • • • « 

(8) The right of the sponsoring 
organization or the day care home to 
tt rminate the agreement for cause or. 
subject to stipulations by the State 
agency, convenience; and 
• • • • 

8. By amending ( 226.20 as follows: In 
introductory paragraph (a)(3). by 
removing the words *'be served between 
other meal types and"; in paragraph 
(d)(2), by revising the title; and by 
udding paragraph (o) to read as follows: 

§ 226.20 Requirements for meals. 
(«)••• 

(3) Supplemental food shall contain 
two of the following four components: 

• • • • 

(d ) Additional food * * * 

(2) Lunch, supper or supplemental 
food. • • * 

• • • • 

(o) Family-style meal service. Meats 
may be served in a family-style setting. 

(Sec. 2. Pub. L 95-627, 92 Slot. 3603,42 U.S.C. 
1/06 and Pub. L 97-35) 

Dated: May 6,1983. 

Kot>ert E. Learti. 

Administrator, Food and Nutrition Service. 

|KK Doe 10-12!Mi ru#d fr- 12 -e); 0*5 «m| 
muno cooe 5410 -xv-y 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 
6CFR Part 214 

Nonimmigrant Classes; Petition for 
Alien To Perform Temporary Services 
or Labor 

agency: Immigration and Naturalization 
Service, Justice, 
action: Proposed rule. 

summary: This proposed rule would 
transfer the authority to make 
determinations on temporary labor 
certifications for the island of Guam 
from the Secretary of Labor to the 
Governor of Guam. This change will 
provide for closer control on the 
certification process and provide for 
local informational input to a greater 
degree. 

date; Comments must be in writing and 
received on or before June 15,1983. 
address: Please submit comments in 
duplicate to the Commissioner, 
immigration and Naturalization Service. 
425 1 Street, NW., Room 7100, 
Washington. D.C. 20536. 


FOR FURTHER INFORMATION CONTACT: 

For General Information: Stanley J. 
Kieszkiel. Acting Instructions Officer, 
Immigration and Naturalization Service. 
425 I Street, NW., Washington, D C. 
20536, Telephone: (202) 633-3048. 

For Specific Information: Bert C. 
Rizzo. Immigration Examiner. 
Immigration and Naturalization Service, 
425 I Street. NW.. Washington. D.C. 
20536, Telephone: (202) 033-3946, 

SUPPLEMENTARY INFORMATION: The 

present 8 CFR 214.2(h)3)(i) vests the 
Secretary of Labor with the authority to 
make determinations of availability and 
adverse impact on the local labor 
market of the importation of temporary 
workers (H-2’s) to the United States 
under section 101(a)(15)(H)(ii) of the 
Immigration and Nationality Act. 8 
U.S.C 1101(a)(15)(H)(ii). These 
temporary labor certifications are used 
by prospective employers to support 
petitions for the importation of 
temporary laborers. While the service 
ultimately must judge availability and 
impact questions, considerable weight is 
given to the Secretary's determinations. 
Generally, only in a case when the 
Secretary issues a notice that the 
certification cannot be made, will the 
Service make an independent 
determination, and even then, will 
consult with the Secretary prior to 
rendering a decision. 

Because of its unique geographic 
location and the local conditions in 
Guam, accurate appraisal of prevailing 
wages and the impact of imported labor 
has been difficult to determine. The 
Governor of Guam has suggested that 
local conditions can best be appraised 
through closer examination of those 
conditions on a local basis. Consultation 
with the Secretary of Labor has resulted 
in his concurrence with the Governor's 
proposal. 

It is anticipated that under this 
proposed change the Governor of Guam 
will establish a system which would 
include a designated governing body to 
make determinations of prevailing 
wages and availability of U.S. resident 
workers, as well as adverse impact 
determinations concerning the 
importation of temporary foreign labor. 
The regulation would transfer this 
function currently performed by the 
Secretary of Labor to the Governor of 
Guam or his designated representative. 
The Commissioner of Immigration and 
Naturalization, in consultation with the 
Secretary of Labor, will determine the 
suitability and validity of the Governor’s 
systems for making the required 
determinations. Any proposed changes 
to the systems must be reported to the 


Commissioner for review and approval 
prior to implementation. 

This proposed change will not 
materially affect determinations for 
temporary labor certifications in Guam, 
but merely transfers the authority to do 
them. 

In accordance with 5 U.S.C. 605(b), the 
Commissioner of Immigration and 
Naturalization certifies that the rule, if 
promulgated, will not have significant 
impact on a substantial number of small 
entities. The proposed rule will not be a 
major rule as defined in section 1(b) of 
F..0.12291. It will not have an effect on 
the economy of $100 million or more; 
result in an increase in costs or prices 
for consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; or have 
a significant adverse effect on 
competition, employment, investment, 
productivity, innovation or on the ability 
of United State9-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

List of Subjects in 8 CFR Part 214 

Administrative practice and 
procedure. Aliens. Crime. Employment. 
Passports, Visas. 

Accordingly, it is proposed to amend 
Chapter 1 of Title 8 of the Code of 
Federal Regulations as follows: 

PART 214—NONIMMIGRANT CLASSES 

In § 214.2, it is proposed to revise 
paragraph (h)(3) to read as follows: 

$214.2 Special requirements for 
admission, extension, end maintenance of 
status. 

• • • • • 

(h) * • * 

(3) Petition for alien to perform 
temporary service or labor.—(\) Labor 
certifications , general \ Either a 
certification from the Secretary of Labor 
or his designated representative stating 
that qualified persons in the United 
States are not available and that the 
employment of the beneficiary will not 
adversely affect wages and working 
conditions of workers in the United 
States similarly employed, or a notice 
that such certification cannot be made, 
shall be attached to every nonimmigrant 
visa petition to classify an alien under 
section 101(a)(15)(H)(ii) of the Act. 
except for employment on Guam. If 
there is attached to the petition a notice 
from the Secretary of Labor or his 
designated representative that 
certification cannot be made, the 
petitioner shall be permitted to present 
countervailing evidence that qualified 
persons in the United States are not 
available and that the employment 
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policies of the Department of Labor 
have been observed. All such evidence 
submitted will ba»considered in the 
adjudication of the petition. 

(ii) Labor certifications. Guam. Every 
nonimmigrant visa petition filed on 
behalf of an alien for classification 
under section 101(a)(15)(H)(ii) of the Act 
for employment on Guam shall be 
accompanied by either 

(A) Certification from the Governor of 
Guam or his designated representative 
stating that qualified residents in the 
United States are not available to 
perform the required services and that 
the employment of a nonimmigrant alien 
will not adversely affect the wages and 
working conditions of United States 
resident workers who are similarly 
employed on Guam; or 

(B) A notice detailing the reasons why 
the certification required in paragraph 
(h){3HH)(A) of this section cannot be 
made. 

(iil) Criteria for Guam labor 
certifications . The Governor of Guam 
shall establish systematic methods for 
detemining the prevailing wage rates 
and working conditions for individual 
occupations on Guam and for making 
labor certification determinations. The 
wages and working conditions 
determination need only be made for 
those occupations where a prospective 
employer requests a certification to file 
with a nonimmigrant visa petition based 
on section 101(a)(15)(H)(ii) of the Act. 
The wages and working conditions 
system must consider the prevailing 
wage rates and working conditions for 
occupations in both the private and 
public sectors, in Guam and/or in the 
"United States", as defined in section 
101(a)(36) of the Act. and may not 
consider wages and working conditions 
outside of the United States. The system 
must require that the prospective 
employer; 

(A) Advertise the availability of the 
position for a minimum of 3 consecutive 
days in the newspaper of largest 
circulation on Guam; 

(B) Place a job offer with an 
appropriate agency or the Governor’s 
designated representative at least 30 
days in advance of the need for the 
services to commerce; 

(C) Report to the appropriate agency 
or Governor’s designated representative 
the names of all United States resident 
workers who applied for the position, 
indicating those hired or the job-related 
reasons for not hiring; 

(DJ Offer all special considerations to 
all United States resident workers that 
the employer provides to nonimmigrant 


workers such as the payment of 
transportation expenses; 

(E) Meet the prevailing wage rates 
and working conditions determined 
under the wages and working conditions 
system by the Governor or his 
designated representative: and. 

(F) Agree to meet all Federal and 
State requirements relating to 
employment, such as nondiscrimination, 
occupational safety, and minimum wage 
requirements. 

(iv) Approval and publication of 
employment systems on Guam. The 
systems and any modifications of the 
systems must be approved by the 
Commissioner of Immigration and 
Naturalization prior to implementation. 

If the Commissioner, in consultation 
with the Secretary of Labor, finds the 
systems or modified systems meet the 
requirements of this subsection, the 
Commissioner shall publish them in the 
Federal Register, and the Governor shall 
publish them as a public record in 
Guam. The Governor shall notify the 
Commissioner of all determinations 
under the wages and working condition 
system, including the specific data used 
in the computations. This information 
must be submitted quarterly beginning 
on the first day following the third full 
month after approval of the wages and 
working conditions system. 

(v) Multiple beneficiaries. When the 
petitioner seeks the services of more 
than one beneficiary and all the 
beneficiaries are not included in a single 
certification, a separate visa petition 
must be submitted for the beneficiary or 
beneficiaries covered in each 
certification. 

(vi) Statement of need. A statement 
shall be furnished with the visa petition 
describing in detail the situation or 
conditions which make it necessary to 
bring the alien to the United States, and 
whether the need is temporary, 
seasonal, or permanent; if temporary or 
seasonal, the statement shall indicate 
whether the situation or conditions are 
expected to be recurrent. 

• • • • • 

(Secs. 103 and 214. Immigration and 
Nationality Act as amended; (8 U.S-C. 1103 
and 1184)) 

Dated: February 17,19o3. 

Alan C. Nelson, 

Commissioner. Immigration and 
Naturalization. 

(PS Doc »-i»ao nwd a« Mm \ 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

20 CFR Ch. V 

Proposed Rules Under The Wagner- 
Peyser Act (29 U.S.C. 49 et seq.) 

agency: Employment and Training 
Administration. Labor. 

action: Advance notice of proposed 
rulemaking; notice of availability of 
document 


summary: This advance notice alerts 
interested persons to forthcoming 
rulemaking and offers an opportunity to 
request informational, draft copies of 
proposed rules covering the Wagner- 
Peyser Act (29 U.S.C. 49 et seq.), as 
amended by Title V of the Job Training 
Partnership Act (Pub. L 97-300). Release 
of the draft regulations is intended to 
alert interested persons to issues which 
will be submitted for public comment in 
the forthcoming proposed rules. 

address: Requests for draft copies, 
including self-addressed envelope and/ 
or mailing label, should be addressed to 
the Assistant Secretary of Labor for 
Employment and Training. U.S. 
Department of Labor, 601 D Street. N W. ( 
Room 9000. Washington, D.C. 20213. 
Attention: Patrick J. O’Keefe. Acting 
Administrator. Office of Strategic 
Planning and Policy Development. 

FOR FURTHER INFORMATION CONTACT: 

Patrick J. O’Keefe, Telephone: (202) 376- 
0600. 

SUPPLEMENT ARY INFORMATION: On 

October 13.1982. the President signed 
the Job Training Partnership Act, Pub. L 
97-300. This statute includes 
amendments to the Wagner-Peyser Act 
(29 U.S.C. 49 et seq.). Thesfe amendments 
take effect October 1.1983. 

To provide basic program planning 
information as early as possible, the 
Department is making available to 
interested persons, upon written 
request, a preliminary draft of the 
proposed regulations implementing the 
Wagner-Peyser Act as amended. 

Release of the draft regulations Is 
intended to alert interested persons to 
issues which will be submitted for 
public comment in the forthcoming 
proposed rules. 

Signed this 9th day of May 1983. 

Albert Angrisani. 

Assistant Secretary of labor. 

[HI Ooc *y-12Sm hWd MS *m| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21CFR Part 148 

[Docket No. 82N-02611 

Quick Frozen Peaches; Termination of 
Consideration of Codex Standard 

Correction 

In FR Doc. 83-8299 beginning on page 
14001 in the issue of Friday, April 1. 

1983, make the following corrections on 
page 14002, the First column: 

1. In the first line, insert "20204" 
immediately following "Washington. 
DC.". 

2. In the fourth line, the date 
“September 3.1882" should read 

September 3,1982". 

fclUNQ COOt 1104-01-11 


VETERANS ADMINISTRATION 
38 CFR Part 3 

Veterans Benefits; Implementing 

Legislation 

agency: Veterans Administration. 
action: Proposed regulation 
amendments. 

summary; The VA (Veterans 
Administration) is proposing to amend 
its adjudication regulations to 
implement pertinent provisions of the 
Veterans* Compensation. Education, and 
Employment Amendments of 1982. 

These regulatory changes will affect the 
definition of active duty for training, 
extend burial allowance eligibility, 
increase special monthly compensation 
for certain blinded veterans, and extend 
dependency and indemnity 
compensation eligibility to certain 
surviving spouses and children. 
dates: Comments must be received on 
or before June 13,1983. We propose to 
make these changes effective October 1, 
1982. 

addresses: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding 
these changes to Administrator of 
Veterans* Affairs (271A), Veterans* 
Administration, 810 Vermont Avenue 
NW., Washington, D.C. 20420. All 
*ntten comments received will be 
available for public inspection at the 
above address only between the hours 
of 8 a.m. and 4:30 p.m. Monday through 
Friday (except holidays) until June 23. 

J983. Any person visiting Central Office 
for the purpose of inspecting comments , 
will be received by the Central Office 


Veterans* Services Unit in room 132. 
Visitors to a VA field station will be 
informed that the records are available 
for inspection only in Central Office and 
will be furnished the address and room 
number. 

FOR FURTHER INFORMATION CONTACT: 

Robert M. White (202) 389-3005. 

SUPPLEMENTARY INFORMATION: The 

Veterans' Compensation, Education, and 
Employment Amendments of 1982, Pub. 
L. 97-306, amended title 38, United 
States Code, requiring several regulatory 
changes in Part 3 of Title 38 CFR. A 
discussion of pertinent provisions of this 
new law is presented below together 
with the proposed regulatory changes 
required for implementation. 

Section 113 of the new law amended* 
38 U.S.C. 101(22) to include within the 
definition of the term "active duty for 
training" any duty performed by a 
member of a Senior Reserve Officers* 
Training Corps program when ordered 
to such duty for the purpose of field 
training ora practice cruise under 
chapter 103 of title 10. United States 
Code. Effective October 1.1982, it also 
repealed 38 U.S.C 403 which previously 
provided, among other things, for 
dependency and indemnity 
compensation eligibility for survivors of 
ROTC members who died as a result of 
annual training duty to which they had 
been ordered for a period of 14 days or 
more. 

The effect of this new provision is to 
confer veteran status on all Senior 
ROTC members who are disabled as a 
result of injury or disease incurred or 
aggravated during such specified duty, 
or who die as a result of such duty as 
long as they are discharged or released 
therefrom under conditions other than 
dishonorable. This status makes such 
members basically eligible for disability 
compensation and makes their survivors 
basically eligible for dependency and 
indemnity compensation. 

This new provision applies only with 
respect to deaths and disabilities 
resulting from diseases or injuries 
incurred or aggravated after September 
30.1982. In addition. Senior ROTC 
members who become eligible for 
veterans' benefits based on this 
provision of law are no longer eligible 
for benefits under subchapter I of 
chapter 81 of title 5. United States Code. 

To implement section 113 we propose 
to amend 38 CFR 3.6(c)(4). The current 
language of subparagraph ( 4 ) will be 
deleted In its entirety and new language 
will be substituted indicating that duty 
to which a member of a Senior ROTC 
program is ordered for the purpose of 
Reid training or a practice cruise is 


included within the definition of active 
duty for training. 

Section 112 of the new law corrected a 
technical error in 38 U.S.C. 410(b)(1) 
relating to eligibility for death benefits 
at the rate payable for DIC (dependency 
and indemnity compensation). Section 
410(b)(1) previously granted such 
eligibility if a veterans' nonservice- 
connected death was not the result of 
his or her own willful misconduct and if 
the veteran was in receipt of (or but for 
the receipt of retired or retirement pay 
was entitled to receive) compensation at 
the time of death for a service- 
connected disability that was rated 
totally disabling for a specified period of 
time. 

An opinion by the VA General 
Counsel (Op. G.C. 2-81) published on 
May 21.1981. held, however, that 38 
U.S.C. 410(b)(1) "does not provide a 
basis for finding entitlement to 
survivors* benefits where a veteran, at 
death, had been in receipt of 
compensation for total disability but not 
for the requisite duration solely because 
of VA error in the rating assigned." 
Therefore, the requirements of 
5 410(b)(1) have been amended to 
include as basically eligible the 
survivors of veterans who were entitled 
to receive compensation at the total 
disability rate for the specified period, 
but who. for some reason, were not 
actually in receipt of such benefits. 

Although this amendment to 38 U.S.C. 
410(b)(1) is effective October 1,1982. it 
also has retroactive application to those 
who would have been entitled to DIC 
payments for any part of the period 
beginning on October 1.1978, and 
ending on September 30.1982, if this 
amendment had taken effect on October 
1,1978. We propose to implement this 
new provision by appropriately 
amending 38 CFR 3.22(a)(2). 

Section 111(a) of Pub. L 97-306 
increased the rate of special monthly 
compensation payable for service- 
connected blindness without light 
perception in both eyes to the rate 
payable under 38 U.S.C. 314(n). The rate 
of special monthly compensation 
payable for this degree of blindness is 
now equal to the rate payable for 
anatomical loss of both eyes. 

Under the authority of 38 U.S.C. 314(p) 
the rate payable under $ 314(n) was 
previously granted in cases of bilateral 
blindness without light perception only if 
accompanied by phthisis bulbi, 
evisceration, or other obvious deformity 
or disfigurement. Since those additional 
conditions are no longer required for 
entitlement under } 314(n), we propose 
to implement this new provision by 
amending 38 CFR 3.350(d) to include the 
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disability of blindness without light 
perception in both eyes as one of the 
entitling criteria and by deleting 38 CFR 
3 350(f)(2)(iv) which is no longer 
appropriate. 

Since bilateral blindness without light 
perception has been equated for special 
monthly compensation purposes with 
anatomical loss of both eyes, we also 
propose to amend 38 CFR 3.350(f)(2)(ii) 
and (iii) to reflect that blindness without 
light perception in one eye is the 
equivalent of anatomical loss of one eye 
for the purposes of subdivisions (it) and 
(iii). The proposed amendments required 
by section 111(a) of the new law will be 
effective October 1.1982. 

Section 111(b) of the new law has 
amended 38 U.S.C. 314(p) to provide, in 
part, that “(ijn the event the veteran has 
suffered service-connected blindness, 
with 5/200 visual acuity or less and 
• * * has also suffered service- 
connected total deafness in one ear or 
service-connected anatomical loss of 
use of one hand or one foot, the 
Administrator shall allow the next 
intermediate rate.” 

In presenting the compromise 
agreement on this legislation to the 
House of Representatives, the Chairman 
of the House Veterans* Affairs 
Committee stated with regard to section 
111(b) that ,4 [w]e feel this increased 
compensation is warranted because the 
loss of an extremity has a far greater 
impact on a blinded veteran*# mobility 
than such loss would have on an 
individual who has not lost his or her 
sight.*' 131 Cong. Rcc. H 7774 (daily ed. 
Sep. 28.1982) (remarks of Rep. 
Montgomery). Based on this statement, 
it seems clear that the purpose of this 
amendment to 38 U.S.C. 314(p) wa9 to 
increase the rate of special monthly 
compensation payable for the specified 
disability combinations above the rate 
formerly authorized by law or 
regulation. 

We propose to implement section 
111(b) of Pub. L. 97-306 by amending 38 
CFR 3.350(f)(2)(v), as redesignated 
subdivision (iv). to include three new 
provisions. This amendment will 
provide thot veterans with service- 
connected blindness in both eyes 
accompanied by service-connected loss 
or toss of use of one hand, or loss or loss 
of use u one foot which by itself or in 
combination with another compensable 
disability would be ratable at 50 percent 
or more will be entitled to the next 
higher statutory rate (or next higher 
intermediate rate if already entitled to 
an intermediate rate), and that veterans 
with service-connected blindness in 
both eyes accompanied by service- 
connected loss or loss of use of one foot 
which is ratable at less than 50 percent. 


and which Is the only other 
compensable disability, will be entitled 
to the next higher intermediate rate (or 
next higher statutory rate if already 
entitled to an intermediate rote). 

These proposed amendments would 
be consistent with current rating 
procedures and would provide increased 
special monthly compensation to all 
veterans with the specified disability 
combinations. These changes will be 
effective October 1,1982. 

Section 403 of the law provides for 
burial allowance eligibility in the case of 
a deceased veteran who had wartime 
service or was discharged or released 
from active duty because of a service 
incurred or aggravated disability, and 
whose body is held by a State (or 
political subdivision of a State) if the 
VA determines that there is no next of 
kin or other person claiming the body of 
the deceased veteran and there are 
insufficient resources available to cover 
the burial and funeral expenses. This 
provision reestablishes in certain cases 
the burial allowance eligibility 
previously lost under the provisions of 
the Omnibus Budget Reconciliation Act 
of 1981. 

We propose to implement section 403 
by appropriately amending 38 CFR 
3.1600 and 3.1601. In addition, we have 
amended 38 CFR 3.1603 to clarify that it 
applies only to the authority for burial of 
unclaimed bodies where eligibility is not 
based on the new provisions of 38 U.S.C. 
902(a)(2). These amendments will apply 
with respect to burial and funeral 
expenses incurred after September 30, 
1982. 

Section 404 of Pub. L. 97-306 provides 
burial allowance eligibility in the cases 
of veterans who die in an institution 
where they were receiving nursing home 
care under the authority of 38 U.S.C. 620 
at the expense of the United States at 
the time of death. This amendment is 
effective with respect to deaths 
occurring after September 30,1982. We 
propose to implement section 404 by 
appropriately amending 38 CFR 3.1600 
and 3.1605. 

The Administrator hereby certifies 
that these proposed regulations will not 
have a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
The reason tor this certification is that 
the proposed regulations would not 
directly affect any small entities. Only 
VA beneficiaries could be directly 
affected. Therefore, pursuant to 5 U.S.C 
605(b), these proposed regulations are 
exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 


In accordance with Executive Order 
12291, Federal Regulation, we have 
determined that these proposed 
regulation changes are nonmajor for the 
following reasons: 

(1) They will not have an effect on the 
economy of $100 million or more. 

(2) They will not cause a major 
increase in costs or prices. 

(3) They will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
Stutes-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure. Claims, Handicapped. Health 
care, Pensions, Veterans. 

(Catalog of Federal Domestic Assistance 
Program numbers are 64.101. 64.100. and 
64.110.) 

Approved: May 2.1963. 

By direction of the Administrator. 

Everett Alvarez, Jr„ 

Deputy Administrator. 

PART 3—ADJUDICATION 

The Veterans Administration 
proposes to amend 38 CFR Part 3 os 
follows: 

1. In i 3.6, paragraph (c)(4) is revised 
as follows: 

§ 3.6 Duty periods. 

• * • • « 

(c) "Active duty for training”. 9 9 9 

(4) Duty performed by a member of a 
Senior Reserve Officers* Training Corps 
program when ordered to such duty for 
the purpose of Held training or a 
practice cruise under chapter 103 of title 
10, United States Code (38 U.S.C. 

101(22); Pub. I. 97-306. 96 Stat. 1429); 
and 

• • • • • 

2. In { 3.22. paragraph (a)(2) 
(introductory portion preceding 
subdivision (i)) is revised as follows. 

The introductory portion of paragraph 
(a) is shown for reader convenience. 

$ 3.22 Benefits at DIC rates In certain 
esses when death Is not service- 
connected. 

(a) Entitlement criteria. Benefits 
authorized by section 410(b) of title 38, 
United States Code shall be paid to a 
deceased veteran's surviving spouse 
(see $ 3.54(c)(2)) or children in the same 
manner as if the veteran's death is 
service connected when the following 
conditions are met: 
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(2) The veteran was in receipt of or for 
any reason (including receipt of military 
retired or retirement pay or correction of 
a rating after the veteran's death based 
on clear and unmistakable error) was 
not in receipt of but would have been 
entitled to receive compensation at the 
time of death for a service-connected 
disablement that either. 

• • • ■ 

3. In { 3.350. paragraphs (d) 
(introduction), (d)(4) and (f)(2) are 
revised as follows: 

5 3.350 Special monthly compensation 

ratings. 

I • • • 

(d) Ratings under 38 US.C. 314 fn). The 
special minthly compensptfr.n provided 
by 38 U.S.C. 314(n) is payable for any of 
the conditions which follow. 

Amputation is a prerequisite except for 
loss of use of both arms and blindness 
without light perception in both eyes. If 
q prosthesis cannot be worn at the 
present level of amputation but could be 
applied if there were a reamputation at 
a higher level, the requirements of this 
paragraph are not met: instead, 
consideration will be given to loss of 
nniural elbow or knee action. 

• • • • 

(4) Anatomical loss of both eyes or 
blindness without light perception in 

both eyes. 

• • • 9 • 

(f) Intermediate or next higher rate. 

• • 0 

(2) Ryes, bilateral, and blindness in 
connection with deafness, (i) Blindness 
of one eye with 5/200 visual acuity or 
less and blindness of the other eye 
having only light perception will entitle 
to the rate between 38 U.S.C. 314 (l) and 
(m). 

(ill Blindness of one eye with 5/200 
visual acuity or less and anatomical loss 
of. or blindness having no light 
perception in the other eye, will entitle 
to a rate equal to 38 U.S.C. 314(m). 

(iii) Blindness of one eye having only 
light perception and anatomical loss of, 
or blindness having no light perception 
in the other eye, will entitle to a rate 
between 38 U.S.C. 314 (m) and (n). 

(iv) Blindness in both eyes rated 
under 38 U.S.C. 314 (1). (m) or (n). or 
under the intermediate or next higher 
rate provisions outlined above, when 
•*< companied by: 

(a) Service-connected total deafness 
in one ear, will afford entitlement to the 
next higher intermediate rate or if the 
veteran is already entitled to an 
intermediate rate to the next higher 
statutory rate under 38 U.S.C. 314. but 
not higher than the (o) rate; or 


(5) Bilateral deafness rated at no less 
than 40 percent, and the hearing 
impairment in one or both ears is 
service connected, will afford 
entitlement to the next higher statutory 
rote under 38 U.S.C. 314 or if the veteran 
is already entitled to an intermediate 
rate to the next higher intermediate rate, 
but in no event higher than the rate for 
(o); or 

(c) Service-connected loss or loss of 
use of one hand, will afford entitlement 
to the next higher statutory rate under 
38 U.S.C 314 or, if the veteran is already 
entitled to an intermediate rate, to the 
next higher intermediate rate, but in no 
event higher than the rate for (o): or 

(d) Service-connected loss or loss of 
use of one foot which by itself or in 
combination with another compensable 
disability would be ratable at 50 percent 
or more, will afford entitlement to the 
next higher statutory rate under 38 
U.S.C 314 or. if the veteran is already 
entitled to an intermediate rate, to the 
next higher intermediate rate, but in no 
event higher than the rate for (o); or 

(e) Service-connected loss or loss of 
use of one foot which is ratable at less 
than 50 percent and which is the only 
compensable disability other than 
bilateral blindness, will afford 
entitlement to the next higher 
intermediate rate or, if the veteran is 
already entitled to an intermediate rate, 
to the next higher statutory rate under 
38 U.S.C 314. but in no event higher than 
the rate for (o). (38 U.S.C. 314(p); Pub. L 
97-306. 96 Stat. 1429) 

« • • « • 

4. Section 3.1600 is amended as 
follows; 

(a) By removing the word "and" and 
inserting the word "or" at the end of 
paragraph (b)(2)(ii). 

(b) By adding a new paragraph (b)(3) 
and redesignating the former paragraph 
(b)(3) as paragraph (b)(4) and by 
revising paragraph (c) so that the added 
and revised material reads as follows. 
The introductory portion of (b) is shown 
for reader convenience. 

4 3.1600 Payment of burial expenses of 
deceased veterans. 

• • • • • 

(b) Nonservice-connected death burial 
allowance . If a veteran's death is not 
service connected, an amount not to 
exceed $300 (or if entitlement is under 
$ 3.8 (c) or (d). a rate In Philippine pesos 
equivalent to $150) may be paid toward 
the veteran's funeral and burial 
expenses including the cost of 
transporting the body to the place of 
burial. Entitlement is subject to the 
following conditions: 


(3) The deceased was a veteran of any 
war or was discharged or released from 
active military, naval, or air service for a 
disability incurred or aggravated in line 
of duty, and the body of the deceased is 
being held by a State (or a political 
subdivision of a State), and the 
Administrator determines 

(i) That there is no next of kin or other 
person claiming the body of the 
deceased veteran, and 

(ii) That there are not available 
sufficient resources in the veteran's 
estate to cover burial and funeral 
expenses: and (38 U.S.C. 902(a); Pub. L 
97-306, 96 Stat. 1429) 

(4) The applicable further provisions 
of this section and S§ 3.1601 through 
3.1610. (38 U.S.C. 210(c), 902) 

(c) Death while properly hospitalized. 
If a person dies from non-service- 
connected causes while properly 
hospitalized by the Veterans 
Administration, there is payable an 
allowance not to exceed $300 for the 
actual cost of the person's funeral and 
burial, and an additional amount Tor 
transportation of the body to the place 
of burial. For burial allowance purposes, 
the term "hospitalized by the Veterans 
Administration" means admission to a 
Veterans Administration facility (as 
defined in 38 U.S.C. 601(4)) for hospital, 
nursing home, or domiciliary care under 
the authority of 38 U.S.C. 610 or 611(a), 
or admission (transfer) to a nursing 
home under the authority of 38 U.S.C. 

620 for nursing home care at the expense 
of the United States. (38 U.S.C 903(a)) 

(If the hospitalized person's death is 
service connected, entitlement to burial 
benefits falls under paragraph (a) of this 
section instead of this paragraph. 

5. Section 3.1601 is amended as 
follows: 

(a) By adding a parentheses around 
the words "other than a § 3.1604(d) 
claimant'* in the introductory portion of 
paragraph (b). 

(b) By adding paragraph (b)(5) as 
follows: 

$ 3.1601 Claims and evidence. 

• • • • • 

(b) Supporting evidence. * * * 

(5) Entitlement under § 3.1600(b)(3). In 
addition to the other evidentiary 
requirements of this subparagraph, there 
must be written certification over the 
signature of a responsible official of the 
State (or political subdivision of the 
State) where the body was held that— 

(I) There is no next of kin or other 
person claiming the body of the 
deceased veteran, and 

(ii) There are not available sufficient 
resources in the veteran's estate to 
cover burial and funeral expenses. (38 
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U.S.C. 902(a); Pub. L 97-306. 96 Stat. 
1429) 

6. Section 3.1603 is revised as follows: 

$3.1603 Authority for burial of certain 
unclaimed bodies. 

If the body of a deceased veteran is 
unclaimed, there being no relatives or 
friends to claim the body, and there is 
burial allowance entitlement which is 
not based on 9 3.1600(b)(3). the amount 
provided for burial and plot or interment 
allowance will be available for the 
burial upon receipt of a claim 
accompanied by a statement showing 
what efforts were made to locate 
relatives or friends. The question of 
escheat of any part of such deceased 
veteran's estate is not a factor in such a 
claim. Burial allowance may be 
authorized for cost of disinterment and 
reburial of unclaimed remains originally 
accorded pauper burial but not for initial 
expenses of a burial in a potter's field. 
Burial in a prison cemetery is not 
considered a pauper burial. 

7. Section 3.1605 (the introductory 
portion preceding paragraph (a)) is 
amended by adding the cross reference 
"(see § 3.1600(c))" after the words 
"authority of the Veterans 
Administration" at the end of *he first 
sentence. 

|IH Doc. 83-12911 SM V-1>« *45 aa| 

ail LINO COOC M 20 - 01 -M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 320 

(SWH-FRL 2361-2) 

Financial Responsibility Requirements 
for Facilities Handling Hazardous 
Substances 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of intent and request for 
comments. 

summary: Under the Comprehensive 
Environmental Response. Compensation 
and Liability Act of 1980, 42 U.S.C. 9601 
et seq., the Environmental Protection 
Agency is beginning the process of 
identifying classes of facilities involved 
in the production, treatment, storage or 
disposal of hazardous substances, and 
assessing the risk of injury associated 
with the production, treatment, storage 
or disposal of hazardous substances at 
those classes of facilities, for purposes 
of promulgating financial responsibility 
requirements. The purpose of this notice 
is to inform the public of those activities 
and invite comments on the issues 
involved. 


date: Comments will be accepted until 
July 12.1983. 

address: Comments may be mailed to 
Docket Clerk. Office of Solid Waste 
(WH-562). U.S. Environmental 
Protection Agency. 401 M Street SW.. 
Washington. D.C. 20460. Comments 
should identify the regulatory docket as 
follows: "Docket 108(b). Financial 
Responsibility Requirements for 
Facilities." 

FOR FURTHER INFORMATION CONTACT: 

For general information contact the 
RCRA/Superfund hotline, Office of Solid 
Waste (WH-562. U.S. Environmental 
Protection Agency, 401 M Street. SW.. 
Washington, D.C. 20460, telephone (000) 
424-9346, or in Washington, D.C., 
382-3000. 

For information on the work being 
done by EPA contact: Peter Guerrero. 
Office of Solid Waste (WH-562), U.S. 
Environmental Protection Agency. 401 M 
Street. SW., Washington, D.C 204(50, 
telephone (202) 382-4604. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 108(b)(1) of the 
Comprehensive Environmental 
Response. Compensation and Liability 
Act of 1980 ("CERCLA" or "the Act") 
requires that, not earlier than December 

II. 1985. the President begin to 
promulgate financial responsibility 
requirements for classes of facilities 
involved in the production, 
transportation, treatment, storage and 
disposal of hazardous substances. 
Hazardous substances, as defined in the 
Act. include not only hazardous wastes 
identified or listed under the Solid 
Waste Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act (RCRA). but also a variety of 
substances regulated under the Clean 
Air Act, the Clean Water Act. and the 
Toxic Substances Control Act. A 
hazardous substance may be flammable, 
corrosive or explosive; it may cause 
cancer, physical disability or serious 
illness in people; it may cause damage 
to animals, plants, or other parts of the 
environment. 

Under the section 108(b) requirements, 
the owner or operator of a facility 
involved in the production, treatment, 
storage or disposal of hazardous 
substances would be required to 
establish and maintain evidence of 
financial responsibility consistent with 
the degree and duration of risk 
associated with the hazardous 
substances at the facility. EPA does not 
expect that these financial responsibility 
standards will duplicate financial 
responsibility requirements under RCRA 
(see 40 CFR 284.140-264.151 and 265.140- 


265.151) by requiring that an owner or 
operator demonstrate financial 
responsibility twice for the same risks. 

Section 108(b)(1) further requires that 
the President publish a notice in the 
Federal Register by December 11.1983, 
identifying those classes of facilities for 
which requirements will be first 
developed. Priority is to be accorded to 
those classes of facilities, owners, and 
operators which present the highest 
level of risk of injury. 

Executive Order 12316, issued on 
August 14.1981, delegated authority 
under section 108(b) for transportation* 
related facilities to the Department of 
Transportation. The Environmental 
Protection Agency was delegated the 
authority for all other facilities covered 
by section 108(b). 

II. Request for Comments 

In order to gather information for die 
development of a Federal Register 
notice identifying classes of facilities, 
owners, and operators, and to encourage 
public participation in this process, the 
Environmental Protection Agency is 
today inviting comments on the issues 
outlined below as well as related issues 
which respondents may wish to bring to 
the attention of the Agency. All policies 
mentioned below are intended only as 
examples; they are not 
recommendations by the Agency. 

III. Issues 

A. What Sources of Data Exist to Help 
identify Types of Facilities involved in 
the Production , Treatment , Storage or 
Disposoi of Hazardous Substances? 

EPA is not at this time seeking to 
identify specific facilities at which 
hazardous substances are handled. 
Rather, the Agency seeks to identify 
industries, types of facilities, and 
processes which Involve the production, 
treatment, storage or disposal of 
hazardous substances. EPA recognizes 
that its own data collection efforts and 
regulatory programs are a major source 
of information on hazardous substances 
However. EPA is interested in any 
additional sources of information which 
may help the Agency determine the 
types of facilities covered by section 
108(b) of CERCLA. 

B . How Should the Population of 
Facilities Be Divided into Classes? 

Once the Agency has identified the 
types of facilities involved in the 
production, treatment, storage and 
disposal of hazardous substances, the 
Agency expects to divide these facilities 
into classes. The reason for this is 
twofold. First, section 108(b) requires 
that the Agency identify the classes of 
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facilities for which financial 
requirements will be first developed. 
Second, classification may help EPA to 
assign similar financial requirements to 
facilities which present similar risks. In 
order to evaluate classification systems. 
EPA would like comments on the 
following questions: 

i. What criteria should be used to 
select a classification system, and how 
should those criteria be weighted? For 
instances, classification systems could 
be evaluated on the basis of their ability 
to divide the facility population into a 
manageable number of classes, to 
reduce to a minimum the variation in 
risk of injury within classes, and to 
classify a facility quickly, with a 
minimal need for new information. If 
one system does not prove best in 
relation to all the criteria, then the 
criteria must be weighted or ranked in 
order of importance in order to select a 
classification system. 

ii. What alternatives might be used for 
classifying facilities? It is possible to 
divide the population of facilities in 
many different ways, for instance, 
facilities could be classified according to 
their Standard Industrial Classification 
(SIC) codes so that all hazardous 
substance facilities in a given industry 
would be subject to the same financial 
responsibility requirement. Facilities 
also could be classified according to the 
types of hazardous substances present 

at the facility, the proximity to human 
population, and other factors or 
combinations of factors. 

C. What Constitutes Risk of Injury? 

Section 108(b) requires that EPA rank 
classes of facilities according to the risk 
of injury associated with the production, 
treatment, storage or disposal of 
hazardous substances. Therefore. EPA 
expects to examine the meaning of the 
term "risk of injury.'* 

As mentioned above, the term 
hazardous substance" includes a wide 
variety of substances with many 
different effects on human health, 
welfare, and the environment. In 
addition to the effects of the substances 
themselves, the potential for adverse 
effects may depend on such factors as 
the design and environmental setting of 
the facility, the quantity of the 
substance present at the facility, the 
proximity and density of human 
population, and the environmental 
pathways which the substance may 
contaminate and travel through (air, soil, 
surface water, ground water). The 
potential for and extent of injury may 
further depend on the degree and 
duration of exposure, as well as the type 
of exposure (inhalation, ingestion, or 
external exposure to skin or eyes). 


The ability of the Agency to consider 
all possible adverse effects and all 
possible scenarios of exposure to 
hazardous substances form production, 
treatment, storage or disposal facilities 
is constrained both by the limits of 
technical knowledge as well as by the 
limits of available time and resources to 
perform the required analyses. 

Therefore, EPA would like comments on 
at least the following questions: 

i. What types of effects upon human 
health, welfare, and the environment 
should be included in the definition of 
"injury"? What effects, if any, arc so 
minor as to be not worth considering? 

ii. What factors contribute to the risk 
that a hazardous substance will cause 
injury? What factors are most important 
in determining risk of injury, and what 
factors, if any. make a negligible 
contribution to risk? 

D. How Should ‘Risk of Injury" Be Used 
To Rank Classes of Facilities? 

The potential for damage to human 
health, welfare, and the environment 
will vary from one facility to another, 
even among similar facilities handling 
similar hazardous substances. However, 
in ranking classes of facilities in order of 
risk of injury, EPA expects to assess the 
risk associated with classes of facilities, 
not individual sites. The following 
questions are of particular importance: 

i. What sources of data exist on the 
effects of exposure to hazardous 
substances, the sources and causes of 
releases of hazardous substances, and 
other issues of importance in the 
assessment of risk of injury? 

ii. What type of system is most 
appropriate for assessing the risk of 
injury associated with a class of 
facilities? Should a class be 
characterized by the safest facilities, the 
most dangerous facilities, an average of 
the two extremes, or by some other 

- method? What, if any, risk assessment 
systems or models mights be of use to 
EPA in these analyses? 

IV. Conclusion 

EPA is issuing this notice in order to 
encourage public comment and 
participation, and to clarify for the 
public some of the important issues in 
listing and ranking classes of facilities, 
owners and operators covered by 
section 108(b) of CERCLA. Members of 
the public are urged to comment on the 
issues outlined above, and on any other 
issues relatd to section 106(b) of 
CERCLA. In particular, we invite 
suggestions for alternative approaches, 
opinions on their strengths and 
weaknesses, and discussion of sources 
of data. 


List of Subjects In 40 CFR Part 320 

Air pollution control chemicals, 
hazardous materials, intergovernmental 
relations, natural resurces, oil pollution, 
reporting and recordkeeping 
requirements, superfund, waste 
treatment and disposal, water pollution 
control, water supply. 

Dated: April 29.1983. 

Lea M. Thomas. 

Acting Assistant Administrator. Office of 
Solid Waste and Emergency Response . 

|KR Doc tt-12*23 Filed S-12-U; *4* am] 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 83 

l PR Docket No. 83-429; FCC 83-204) 

Amendment of Part 83 of the 
Commission’* Rules To Implement Uie 
First Set of Amendments to the Safety 
of Life at Sea (SOLAS) Convention of 
1974 and Conform Commission Rules 
In Other Matters 

agency: Federal Communications 
Commission. 

ACTION: Proposed rule. 

summary: The Commission has adopted 
a Notice to inform the public and to 
propose rules implementing the first set 
of amendments adopted by the 
International Maritime Organization 
(IMO) at the 45th Session of its Maritime 
Safety Committee and address other 
treaty related matters. The amendments 
will modify the 1974 Safety of Life at 
Sea (SOLAS) Convention to provide a 
VHF radio watch on vessels outside 
harbor and port areas. 

dates: Comments must be received on 
or before June 13,1983, and Reply 
Comments must be received on or 
before June 28,1983. 

address: Federal Communications 
Commission. Washington. D.C. 20554. 

FOR FURTHER INFORMATION CONTACT. 

Robert C. McIntyre, Private Radio 
Bureau. (202) 632-7175. 

List of Subjects in 47 CFR Part 83 

Communication equipment. Marine 
safety, Vessel. Distress. 

In the matter of Amendment of Part 83 of 
the Commission's rules to implement the first 
set of amendments to the Safety of Life at 
Sea Convention of 1974 and conform 
Commission rules in other treaty matters: PR 
Docket No. 83-429. 

Adopted: April 27.1963. 

Released: May 8.1983. 
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By the Commission: Commissioner |one* * 
absent. 

Summary 

1. In this Notice of Proposed Rule 
Making we propose to amend Part 83 of 
the Commission's rules to implement the 
first set of amendments to the Safety of 
Life at Sea (SOLAS) Convention of 1974 
adopted by the International Maritime 
Organization (1MO), and to align the 
Commission's rules concerning daily 
testing of the reserve transmitter in 
accordance with the SOLAS 
Convention. The proposed rules are 
contained in Appendix A. 

Implementation of Amendments to 
SOLAS Convention 

2. The 1974 SOLAS Convention came 
into force May 25. I960. 1 replacing and 
abrogating the 1960 SOLAS Convention 
which was signed in London on )une 17. 
I960.* The 1974 SOLAS Convention 
modified the articles of the convention 
relating to the amendment process and 
included in the regulations all the draft 
amendments developed during the 1900- 
1974 period to improve the safety of life 
at sea. 

3. Amendments adopted by the 
expanded Maritime Safety Committee 
(MSC) of the 1MO come into force in a 
prescribed period of time, nominally two 
years, without further action required on 
the part of Contracting Governments.* 
The first set of amendments will come 
into force on September 1,1984. The 
Commission in this notice is proposing 
rules which provide for implementation 
of that portion of the first set of 
amendments to the 1974 SOLAS 
Convention which were not brought into 
force by a previous Commission action. 4 
The new 1MO Chapter IV regulations 
which are part of this first set of 
amendments to the 1974 SOLAS 
Convention are attached as Appendix B. 
This document is provided in order to 
aid commenters in responding to this 
notice. 

VHF Watch and Radio Logs Proposals 

4. The requirements for a Channel 16 
(156.8 MHz) aural watch [See Appendix 
B. Regulation 8) and the VHF radio log 


1 Docket 80-87. Report and Order adopted June 
25, 196a FCC 00-380, 45 FR 46409 

1 Docket 15034. Report end Order adopted 
October 30.1983. FCC 83-1002. 28 FR 11889. 

■ These amendments will automatically come inlo 
force In the United State* without specific Senate 
ratjficetloo- 

• Docket 21069. Report and Order, adopted March 
15.1979, FCC 79-182, 44 FR 18501. In this proceed!*)* 
the Cammieeion considered the (MO Resolution A. 
335 concerning fitting of radiotelegraph ship* with 
radiotelephone atetion* to be auch e significant 
Improvement in safety that Resolution A. 335 was 
implemented pnor to being mandatonly required by 
the 1974 SOLAS Convention. 


requirements (See Appendix B, 
Regulation 19) were not addressed in the 
earlier Commission action in Docket 
21089.1MO has determined that a 
Channel 18 watch would improve the 
Safety of vessels navigating outside 
ports and harbors in the same way that 
the existing bridge-to-bridge 
radiotelephone operations on Channel 
13 aid vessels operating on the 
naviguble waters of the United States— 
by making available an agreed channel 
for communication between the bridges 
of proximate vessels. We recognize that 
vessels on international voyages, 
particularly while traveling the high seas 
away from ports, harbors and coastal 
areas, will generally be widely 
separated and out of VHF 
communication range. Nevertheless, it is 
important that should the need arise, a 
common channel should be agreed upon 
to provide immediate bridge-to-bridge 
communications. 

5. We considered whether this watch 
should additionally be made applicable 
to vessels subject to Parts 11 and 111 of 
Title III of the Communications Act of 
1934. as amended. These vessels are 
generally engaged in voyages which ply 
the same waters as those vessels subject 
to the SOLAS Convention. Further, 
vessels on domestic voyages operate 
primarily in congested coastal waters 
and have a greater need for bridge-to- 
bridge communications than vessels on 
high seas voyages. For these reasons the 
appended rules require that vessels 
subject to Part 11 and 111. Title III of the 
Communications Act of 1934, os 
amended, maintain a Channel 16 watch 
when in the open sea outside port and 
harbor areas. 

6. We expect that these rules will 
significantly improve safety at sea and 
not impose an economic burden on 
vessels which are expected to become 
subject to these watch requirements. 
Vessels subject to the Communications 
Act or the Bridge-to-Bridge 
Radiotelephone Act are required under 
the present rules to fit with a VHF 
installation and most, if not all. such 
installations will operate on Channel 16. 
Vessels subject to the 1974 SOLAS 
Convention are required under the 
present rules to fit with a VHF 
installation and such installations will 
operate on Channel 16. We are 
proposing to permit the watch 
requirement to be satisfied by using 
VHF installations which meet the 
requirements of the Part III of Title III of 
the Communications Act Bridge-to- 
Bridge Radiotelephone Act or the 1974 
SOLAS Convention. With regard to the 
VHF watch we have permitted the 
watch requirements to be satisfied by 


monitoring Channel 10 with a receiver 
having a properly adjusted squelch 
circuit to reduce the amount of noise on 
the bridge which could possibly affect 
the safety of navigation. We do not 
envisage satisfaction of the watch 
requirement to be burdensome to the 
vessel owner or operator. 

7. The log requirements for ship VHF 
radiotelephone stations subject to the 
Communications Act of 1934 or to the 
provisions of the SOLAS Convention of 
1974 have been designed to minimize the 
burden on operators and still provide 
the necessary information required of 
stations used for safety purposes. We 
propose to require: 

Entry’ of safety related 
communications: 

The times when the watch is begun, 
interrupted, and ended; 

A daily statement concerning the 
operating condition of the VHF 
radiotelephone equipment; 

Details of service or maintenance 
work. 

These log requirements are the same 
as those presently specified for vessels 
subject to the Vessel Bridge-to-Bridge 
Radiotelephone Act. 

Conforming Commission Rules in Other 
Matters 

8. In other matters relating to the 
SOLAS Convention it has come to the 
Commission's attention that the tests 
required in the Commission's rules 

($ 83.449(a)(4)) concerning reserve 
installations are not in agreement with 
the convention (See Chapter IV. 
Regulation 10(3)). The Commission’s 
rules require that the reserve transmitter 
be tested prior to a vessel's departure 
from a port and on each day the vessel 
is outside a port or harbor. The SOLAS 
Convention requires such tests if the 
transmitter is not used daily for 
communications and permits use of a 
suitable artificial antenna when testing 
of the reserve transmitter is required. 
The convention also requires the 
transmitter to be tested at least once 
during each voyage with the reserve 
antenna if it is installed. The 
Commission in reviewing this matter is 
of the opinion that the test procedure set 
forth in the convention is acceptable 
and somewhat more flexible than our 
existing rules in Part 83. We are 
proposing to modify the Commission's 
rules to align them with the less 
stringent requirements of the SOLAS 
Convention. 

9. The proposed amendments to the 
Commission's rules as set forth in the 
attached Appendix A are issued under 
the authority contained in Sections 4(i) 
and 3Q3(r) of the Communications Act of 
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1934. as amended. 47 U.S.C. 4(i) and 
303(r). 

Comments 

10. Under procedures set out in § 1.415 
of the Rules and Regulations. 47 CFR 

1 415, interested persons may file 
comments on or before June 13.1983, 
and reply comments on or before June 
28,1983. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission's reliance on such 
information is noted in the Report and 
Order. 

11. In accordance with the provisions 
of Section 1.419 of the Rules and 
Regulations. 47 CFR 1.419, formal 
participants shall file an original and 5 
copies of their comments and other 
materials. Participants wishing each 
Commissioner to have a personal copy 
of their comments should file an original 
and 11 copies. Members of the general 
public who wish to express their interest 
by participating informally may do so by 
submitting one copy. All comments are 
given the same consideration, regardless 
of the number of copies submitted. AH 
documents will be available for public 
inspection during regular business hours 
in the Commission's Public Reference 
Room at its headquarters in 
Washington, D.C. 

12. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rule making 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 

m» mber of the Commission's Staff 
vvhich addresses the merits of the 
proceeding. Any person who submits a 
written ex parte presentation must serve 
a copy of that presentation on the 
Commission's Secretary for inclusion in 
the public file. Any person who makes 
an oral ex parte presentation addressing 
matters not fully covered in any 


previously-filed written comments for 
the proceeding must prepare a written 
summary of that presentation; on the 
day of oral presentation, that written 
summary must be served on the 
Commission's Secretary for inclusion in 
the public file, with a copy to the 
Commission official receiving the oral 
presentation. Each ex parte presentation 
described above must state on its face 
that the Secretary has been served, and 
must also state by docket number the 
proceeding to which it relates. See 
generally, 5 1.1231 of the Commission's 
rules, 47 CFR 1.1231. 

13. Pursuant to Section 605 of the 
Regulatory Flexibility Act of 1980 (Pub. 

L 96-354), we certify that the proposed 
rules will not hove a significant 
economic on a substantial number of 
small entities. Most vessels subject to 
these rules are operated by large 
concerns rather than small businesses. 
Additionally, because the large majority 
of vessels currently possess adequate 
equipment to comply with these rules, 
no additional cost should be incurred. 

14. Regarding questions on matters in 
this document contact Robert C. 
Mclntrye. 202/632-7175. 

(Secs. 4. 303.48 Stat.. as amended. 1068. 1082: 
47 U.S.C. 154. 303). 

Federal Communications Commission. 
William J. Tricario. 

Secretary . 

Appendix A 

Part 83 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

PART 83—STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES 

1. In 5 83.202 footnotes 1 and 2 are 
removed; paragraphs (a), (b) and (c) are 
revised to read as follows: 

§ 83.202 Watch required on vessels 
•object to the Communications Ad 

(a) Each ship of the United States 
which is equipped with a radiotelegraph 
station for compliance with Part II of 
Title HI of the Communications Act shall 
while being navigated in the open sea 
outside a harbor or port: 

(1) Keep a continuous and efficient 
watch on 500 kHz by means of radio 
officers. In lieu thereof, on a cargo ship 
equipped with a radiotelegraph auto 
alarm in proper operating condition, an 
efficient watch on 500 kHz shall be 
maintained by means of a radio officer 
for at least 8 hours per day in the 
aggregate, i.e.. for at least one-third of 
each day or portion of each day that the 
vessel is navigated in the open sea 
outside of o harbor or port; 


(2) Keep a continuous and efficient 
watch on the radiotelephone distress 
frequency 2182 kHz from the principal 
radio operating position or the room 
from which the vessel is normally 
steered. A radiotelephone distress 
frequency watch receiver having a 
loudspeaker and a radiotelephone auto¬ 
alarm facility shall be used to keep the 
continuous watch on 2182 kHz if such 
watch is kept from the room from which 
the vessel is normally steered. Except 
that the radiotelephone auto-alurm 
facility may only be used after a 
determination by the master that 
conditions are such that maintenance of 

. the listening watch would interfere 
with the safe navigation of the ship; 

(3) Keep a continuous and efficient 
watch on the VHF distress frequency 
156.8 MHz from the room from which the 
vessel is normally steered. The watch 
shall be maintained by a designated 
member of the crew who may perform 
other duties, relating to the operating or 
navigation of the vessel, which do not 
interfere with the effectiveness of the 
watch. Use of a properly adjusted 
squelch or brief interruptions due to 
other nearby VHF transmissions are not 
considered to adversely affect the 
continuity or efficiency of the required 
watch on the VHF distress frequency. 
This watch need not be maintained: 

(i) When the vessel is keeping the 
required watch on the bridge-to-bridge 
radiotelephone frequency; or 

(ii) When the vessel is participating in 
a Vessel Traffic Service (VTS) system as 
required or recommended by the U.S. 
Coast Guard and an efficient watch is 
maintained on the VTS frequency. 

(b) Each cargo ship of the United 
States which is equipped with a 
radiotelephone station for compliance 
with Part U of Title III of the 
Communications Act shall while being 
navigated outside of a harbor or port; 

(1) Keep a continuous and efficient 
watch on 2182 kHz in the room from 
which the vessel is normally steered 
while at sea. whenever such station is 
not being used for authorized traffic. 

Such watch shall be maintained by at 
least one officer or member of the crew 
of the vessel who has been designated 
by the master to do so. The person 
designated by the master may 
simultaneously perform other duties 
relating to the operation or navigation of 
the vessel, provided such other duties do 
not interfere with the effectiveness of 
the watch. A radiotelephone watch 
receiver having a loudspeaker and a 
radiotelephone auto alarm facility shall 
be used to keep the continuous watch on 
2182 kHz. Except that the 
radiotelephone auto ilarm facility may 
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only be used after a determination by 
the master that conditions are such that 
maintenance of the listening watch 
would interfere with the safe navigation 
of the ship: 

(2) Keep a continuous and efficient 
watch on the VHF distress frequency 
156.8 MHz from the room from which the 
vessel is normally steered. The watch 
shall be maintained by a designated 
member of the crew who may perform 
other duties, relating to the operation or 
navigation of the vessel, which do not 
interfere with the effectiveness of the 
watch. Use of properly adjusted squelch 
or brief interruptions due to other 
nearby VHF transmissions are not 
considered to adversely affect the 
continuity or effectiveness of the 
required watch on the VHF distress 
frequency. This watch need not be 
maintained: 

(i) When the vessel is keeping the 
required watch on the bridge-to-bridge 
radiotelephone frequency; or 

(ii) When the vessel is participating in 
a Vessel Traffic Service (VTS) system as 
required or recommended by the U.S. 
Coast Guard and an efficient watch is 
maintained on the VTS frequency. 

(c) Each vessel of the United States 
transporting more than six passengers 
for hire, which Is equipped with a 
radiotelephone installation for 
compliance with Part III of Title 111 of 
the Communications Act shall, while 
being navigated in the open sea or any 
tidewater within the jurisdiction of the 
United States adjacent or contiguous to 
the open sea, keep a continuous and 
efficient watch on 2182 kHz while the 
vessel is beyond VHF communication 
range of the nearest VHF coast station, 
whenever such installation is not being 
used for authorized traffic. A VHF 
watch shall be kept on 158.8 MHz 
whenever such installation is not being 
used for authorized traffic. The VHF 
watch shall be maintained at the 
vessel's steering station actually In use 
by the qualified operator as defined by 
§ 63.155(e) of this part, or by a 
designated member of the crew who has 
been instructed in radio operation and 
voice procedure by the radio operator. 
The crew member so designated may 
simultaneously perform other duties 
relating to the operation or navigation of 
the vessel, provided such other duties do 
not interfere with the effectiveness of 
the watch. The use of a properly 
adjusted squelch is not considered to 
adversely affect the continuity or the 
effectiveness of the required watch on 
the VHF distress frequency. The VHF 
watch need not be maintained: 

(1) When the vessel is keeping the 
required watch on the bridge-to-bridge 
radiotelephone frequency; or 


(2) When the vessel is participating in 
a Vessel Traffic Service (VTS) System 
as required or recommended by the U.S. 
Coast Guard and an efficient watch is 
being maintained on the VTS frequency. 

2. In § 83.203 the heading is revised 
and a new paragraph (d) is added to 
read as follows: 

5 83.203 Watch required on vessels 
subject to the Safety Convention. 

• • • • • 

(d) Each ship of the United States 
subject to the Safety Convention shall 
maintain a continuous and efficient 
watch while being navigated in the open 
sea outside a harbor or port on the VHF 
distress frequency 156.8 MHz. The 
watch shall be maintained by a 
designated member of the crew who 
may perform other duties, relating to the 
operation or navigation of the vessel, 
which do not interfere with the 
effectiveness of the watch. Use of 
properly adjusted squelch or brief 
interruptions due to other nearby VHF 
transmissions are not considered to 
adversely affect the continuity or 
effectiveness of the required watch on 
the VHF distress frequency. This watch 
need not be maintained: 

(1) When the vessel is keeping the 
required watch on the bridge-to-bridge 
radiotelephone frequency. 

(2) When the vessel is participating in 
the system described in paragraph (c) of 
this section or in a Vessel Truffic 
Service (VTS) system as required or 
recommended by the U.S. Coast Guard 
and an efficient watch is maintained on 
the frequency appropriate to one of 
these systems. 

3. In § 83.368 paragraph (e) is revised 
to read as follows: 

§ $3,368 Radiotelephone station log. 

• « • i • 

(e) The log of the bridge-to-bridge 
station required by the vessel Bridge-to 
Bridge Radiotelephone Act and the log 
of ship VHF radiotelephone stations 
subject to Part II of Title III, of the 
communications Act of 1834 or to the 
provisions of the Safety Convention 
shall Include the following entries: 

• • • • • 

4. In { 83.449 paragraph (a)(4) is 
revised to read as follows: 

$ 83.449 Tests of reserve installation and 
automatic radiotelegraph alarm signal 
keyer. 

(a) * * * 

(4) On days when not used for 
communication the reserve transmitter 
energized by the reserve power supply 
shall be tested by actual operation when 
connected to the main antenna, an 
artificial antenna or a reserve antenna 


(if installed, the reserve antenna must 
be used at least once each voyage), 
noting antenna currents: 

• • • • • 

5. In Subpart BB the title is revised to 
read as follows: 

Subpart BB—VHF Radiotelephone 
Stations Provided for Compliance With 
Part M of Title III of the 
Communications Act or the Provisions 
of the Safety Convention 

6. In { 83.851 paragraph (a) is revised 
to read as follows: 

§ 83.851 VHF radiotelephone station. 

(a) The provisions of this subpart are 
applicable to the VHF radiotelephone 
station required to be provided on all 
passenger ships irrespective of size and 
all cargo ships of 300 grosB tons and 
upwards subject to Part II. Title Ill of the 
Communications Act or to the Safety 
Convention. Vessels subject only to the 
Communications Act may use VHF 
radiotelephone installation complying 
with the Bridge-to-Bridge 
Radiotelephone Act in Subpart X of this 
Chapter provided that the equipment 
can transmit and receive on 156.8 MHz. 

• • • • • 

Appendix B.—Chapter IV.—Radlotelrgraphy 
and Rodiotclepbony 

The following new Regulation is added: 

Regulation 4-1.—VHF radiotelephone 
installation 

(b) Passenger ships irrespective of size and 
cargo ships of 300 tons gross tonnage and 
upwards shall he fitted with a VffF 
radiotelephone installation complying with 
the provisions of Regulation 17. 

(b) The provisions of Regulation 17 shall 
also apply for VHF radiotelephone 
installations required by a Contracting 
Government for all ships to which Chapter V 
applies navigating in an area under its 
jurisdiction and for which a VHF 
radiotelephone installation is not made 
compulsory by paragraph (a). 

The existing text of Regulation 7 is 
replaced by the following: 

Regulation 7 .— Watches — radiotelephone 

(a) Each ship which is fitted with a 
radiotelephone station in accordance with 
Regulation 4 shall, for safety purposes while 
at sea, maintain continuous watch on the 
radiotelephone distress frequency in the 
place on board from which the ship is usually 
navigated, by use of a radiotelephone distress 
frequency watch receiver, using a 
loudspeaker, a filtered loudspeaker or 
radiotelephone auto alarm. 

(b) Each ship referred to in paragraph (a) 
shall carry qualified radiotelephone operator* 
(who may be the master, an officer or a 
member of the crew) as follows: 

(i) if of 300 tons gross tonnage and upwards 
but less than 500 tons gross tonnage, at least 
one operator. 
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(if) if of 500 tons gross tonnage and 
jp wards but less than 1.600 tons gross 
tonnage, at least two operators. If such s ship 
tarries one radiotelephone operator 
exclusively employed for duties related to 
radio telephony, a second operator is not 
obligatory. 

(c) Kuch ship which in accordance with 
Regulation 3 or Regulation 4 is fitted with a 
radiotelegraph station shall, while ai sea, 
maintain continuous watch on the 
radi (itelephone distress frequency in a place 
to be determined by the Administration, by 
use of a radiotelephone distress frequency 
watch receiver, using a loudspeaker, a 
filtered loudspeaker or radiotelephone auto 
itUrm 

The existing text of Regulation 8 is 
replaced by the following: 

Regulation A— Watches — VHF 
radiotelephone 

Kach ship which is fitted with a VHF 
rr!riio telephone installation in accordance 
with Regulation 4-1 shall at sea maintain a 
continuous listening watch on the navigating 

bndge: 

(i) on 156.6 MHz (channel 16) when 
pt.icticable; and/or 

(ii) for such periods and on such channels 
«$ may be required by the Contracting 
Government referred to in Regulation 4-t(b). 

R‘filiation 10. — Radiotelegraph installations 

The existing text of paragraph (g) is 
replaced by the following: 

(g-1) The main and reserve transmitters 
shall, when connected to the main antenna, 
hove a minimum norma) range as specified 
below, that is to lay. they must be capable of 
transmitting clearly perceptible signals from 
ship to ship by day and under normal 
renditions and circumstances over the 
specified ranges.* (Clearly perceptible signals 
will normally be received if the R-M.S. value 
of the field strength at the receiver is at least 
50 microvolts per metre.) 



Urwun normal rang© 
mAos 


M*n 

transmitter 

ftaaenre 

trawrvflr* 

ptaatOMr and cargo 

vv» of tjBOO tons graee 
tonnage and upwards_ 

150 

too 

Cwgo «fep» below t.OOO ions 
gro« tonnage 

100 

75 


(g- 2 ) The radiotelegraph installation shall 
include facilities for radiotelephone 
trunsmission and reception on the 
redit’telephone distress frequency. This 
requirement may be fulfilled by including 
•uch facilities in the main or reserve 
installation or other installed equipment. The 
transmitter power and receiver sensitivity of 
th* radiotelephony part of the installation 
thsll comply with Regulation 16(c)(i) and (f) 
respectively if that part is fitted after 
September 1,1988. For installations fitted 
prior to that date, such transmitter power and 
receiver sensitivity shall be as determined by 
lb* Administration. The location and other 
^mditioos of the radiotelephony facilities 


required by this Regulation shall be as 
determined by the Administration, except 
when they form part of the main or reserve 
radiotelegraph installation. 

In the absence of a direct measurement of 
the field strength the following data may be 
used as a guide for approximately 
determining the normal range: 

A. In the case of antennae other than self- 
supporting types. 



Matre- 
•m- 
pTM 1 

NorrrW rang* at mSaa. 

. .. . . .. 

120 

ITS 

102 

150 . . .. 

7t 

125 

54 

100 . 

45 

75 _ 

34 


1 Tha product of tha dounca (w marM) from tha Ngrxr« 
pad of Via antenna to tha daopaat load and Via 

antenna currant (jn ontpaml 


The values given in the second column of 
the table correspond to an average value of 
the ratio 

effective antenna height *.^47 

maximum antenna height 

This ratio varies with local conditions of 
the antenna and may vary between about 0,3 
and 07. 

B. In the case of self-supporting 
transmitting antennae: 



Matte 

am- 

pern • 

Normal range m iMm 

200 -. ... .... 

306 

ITS 

215 

150 

150 

tx 

no 

too . . __ 

05 

75.. ... 

56 



* in# product of Via totanea (m mavat) from Via Nahaat 
part of Via Antenna 10 Via deapaat load water Srw and ma 
rent pn amperes* measured a! Via baaa of tha rwXatnq 
portion of the antenna Tha nkei grvan *> tha aooond 
column ara baaed on Vie propagation cum grvan in OC*R 
^ •commendation 360-2 and atao Vta method arpanmentaf 
rawJta and cafcutabona *1 COfl Report 502 1 and Opuwon 
43-i Tha nacoaaary value of maVa-amparaa vanes corwd- 
arabfy *«h local condteon* of tha antenna 

The existing text of sub-paragraph (h)(iv) is 
replaced by the following: 

(h)(iv)(1) The radiotelephone transmitting 
facility required by paragraph (g~ 2 ) shall be 
fitted with an automatic device for generating 
the radiotelephone alarm signal, so designed 
as to prevent actuation by mistake, and 
complying with the requirements of 
Regulation 16(e). The device shall be capable 
of being taken out of operation at any time In 
order to permit the immediate transmission of 
a distress message. For installations fitted 
poor to September 1.1986, the fitting of 
automatic devices for generating the 
radiotelephone alarm signal shall be as 
determined by the Administration. 

( 2 ) Arrangements shall be made to check 
periodically the proper functioning of the 
automatic device for generating the 
radiotelephone alarm signal on frequencies 
other than the radiotelephone distress 


frequency using a suitable artificial antenna. 
An exception shall be made for 
radiotelephone emergency equipment having 
only the radiotelephone distress frequency in 
which case a suitable artificial antenna shall 
be employed. 

Note : While all reasonable steps shall be 
taken to maintain the apparatus in an 
efficient condition, malfunction of the 
radiotelephone transmitting facilities 
required by this Regulation shall not be 
considered as making the ship unseaworthy 
or as a reason for delaying the ship in ports 
where repair facilities are not readily 
available. 

The existing text of sub-paragraph (l)fii) is 
deleted. 

The existing text of sub-paragraph (ra)fkv) 
is replaced by the following: 

(m)(iv) The VHF installation in accordance 
with the provisions of Regulation 17(c): 

Regulation /ft —Radiotelephone installations 

The existing text of paragraph (b) is 
amended by deleting ASH. A3A and A3|. 

The existing text of paragraph (c) is 
replaced by the following: 

(c)(i) In the case of cargo ships of 300 tons 
gross tonnage and upwards but less than 
1.600 tons gross tonnage the transmitter shall 
have a minimum normal range of 150 miles. 
i.e. it shall be capable of transmitting clearly 
perceptible signals from ship to ship by day 
and under normal conditions and 
circumstances over this range.* 

*In the absence of field strength % 

measurements, it may be assumed that this 
range will be obtained by a power in the 
antenna of 15 watts (unmodulated carrier) 
with an antenna efficiency of 27 percent for 
double sideband emissions or 60 watts peak 
envelope power for single sideband full 
carrier emissions when 100 percent 
modulated by a single sinusoidal oscillation. 

(Clearly perceptible signals will normally 
be received if the R.M.S. value of the field 
strength produced at the receiver by an 
unmodulated carrier is at least 25 microvolts 
per metre for double sideband ond single 
sideband full carrier emissions.) 

(ii) In the case of existing installations 
using double sideband emissions on cargo 
ships of 300 tons gross tonnage and upwards 
but less than 500 tons gross tonnage, the 
transmitter shall have a minimum normal 
range of at least 75 miles. 

The existing text of sub-paragraph (j)(iv) is 
replaced by: 

(iv) the VHF installation in accordance 
with the provisiona of Regulation lTfcJ. 

The existing text of Regulation 17 is 
replaced by the following: 

Regulation 17.—VHF radiotelephone 
installation 

(a) The VHF radiotelephone installation 
shall be in the upper part of the ship 
complying with the provisions of this 
Regulation and comprising a transmitter and 
receiver, a source of energy capable of 
actuating them at their rated power levels, 
and an antenna suitable for efficient 
radiating and receiving signals at the 
operating frequencies. 

(b) On board passenger ships irrespective 
of size and cargo ships of 500 tons gross 
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tonnage and upwards it shall be possible to 
operate the VHF radiotelephone installation 
from a source of energy which is situated in 
the upper pari of the ship and has sufficient 
capacity for at least six hours of operation. 

(c) The Administration may authorise the 
use of the reserve source of energy of the 
radiotelegraph installation or the 
radiotelephone installation respectively 
referred to in Regulation 10<m) and 
Regulation 16(|) to supply the VHF 
radiotelephone installation. In this case the 
reserve source of energy is required to be of a 
capacity sufficient to operate simultaneously 
the VHF radiotelephone installation and: 

(1) the reserve radiotelegraph transmitter 
and receiver for at least six hours unless a 
switching device is fitted to ensure alternate 
operation only; or 

(U) the radiotelephone transmitter and 
receiver for at least six hours unless a 
switching device is fitted to ensure alternate 
operation only. 

(d) The VHF radiotelephone installation 
shall conform to the requirements laid down 
in the Radio Regulations for equipment used 
in the VHF maritime mobile radiotelephone 
service and shall be capable of operation on 
those channels specified by the Radio 
Regulations and as may be required by the 
Contracting Government referred to In 
Regulation 4—1(b). 

M The Contracting Government referred to 
in Regulation 4-1 (b) shall not require the 
transmitter R.F. carrier power output to be 
greater than 10 watts. The annual shall, in so 
far as is practicable, have an unobstructed 
view in all directions.* 

•For guidance purposes, it is assumed that 
each ship is fitted with a vertically polarized 
unity gain antenna at a nominal height of 9.15 
m above water, a transmitter R.F. power 
output of 10 watts, and a receiver sensitivity 
of 2 microvolts across the input terminals for 
20 dB signal-to-noiae ratio. 

(f) Control of the channels required for 
navigational safety shall be immediately 
available on the navigating bridge convenient 
to tho conning position and. where necessary, 
facilities should be available to permit 
rndiocommunications from the wings of the 
navigating bridge. 

Regulation 19.—Radio Jogs 

The following paragraph is added to the 
exulting text and the existing paragraph (c) is 
relcttcred as paragraph (d): 

(cl On each ship fitted with a VHF 
radiotelephone installation in accordance 
with Regulation 4-1: 

(I) the entries required by the Radio 
Regulations shall be recorded in the radio log 
in accordance with the requirements of the 
Administration; 

(ii) a summary of all communications 
relating to distress, urgency and safety traffic 
shall be recorded in the ship's log. 
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DEPARTMENT OF INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Proposed Reclassification 
of Utah Prairie Dog 

agency: Fish and Wildlife Service. 
Interior. 

action: Proposed rule. 

summary: The Service proposes to 
reclassify the Utah prairie dog from 
Endangered to Threatened status under 
the Endangered Species Act of 1973, and 
to issue a special regulation that would 
allow a maximum of 5,000 animals of the 
species to be taken annually between 
]une 1 and December 31 in parts of the 
Cedar and Parowan Valleys In Utah 
under a permit system developed by the 
Utah Division of Wildlife Resources. 
Such taking would be in the best interest 
of the conservation of the Utah prairie 
dog. and would not be allowed to be 
inconsistent with the conservation of the 
populations in question. The populations 
have increased substantially in recent 
years, and are now straining the 
carrying capacity of available habitat 
They are thus vulnerable to outbreaks of 
disease (sylvatic plague) such as have 
occurred among overcrowded rodents 
elsewhere. There is also a serious 
conflict developing between these 
populations and human agricultural 
interests, which will result in 
antagonism from local ranchers, and 
possibly mass illegal killing of the 
prairie dogs as unwanted nuisances. A 
program of transplanting to public land 
has not been able to relieve population 
pressures, and regulated taking is now 
seen as the only way to relieve the 
situation. Comments from the public are 
solicited on this proposal. 
date: Comments on this proposed rule 
must be submitted by July 12,1983. 
Requests for a public hearing must be 
received by June 27.1983. 
addresses: Interested persons or 
organizations are requested to submit 
comments to Regional Director, U.S. 

Fish and Wildlife Service, Region 8, P.O. 
Box 25486, Denver Federal Center, 
Denver, Colorado 80255. Comments and 
materials relating to this rule are 
available for public inspection by 
appointment during business hours at 
the Service's Regional Office in Denver. 
Requests for a public hearing should be 
addressed to the Regional Director at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 
Regional Director, U.S. Fish and Wildlife 
Service, Region 6. Denver, Colorado 


(303/234-2209), or John L. Spinks, Jr., 
Chief. Office of Endangered Species. 

U.S. Fish and Wildlife Service. 
Washington. D.C. 20240 (703/235-2771). 

SUPPLEMENTARY INFORMATION: 

Background 

The Utah prairie dog (Cynomys 
parvidens ) was listed 8S an Endangered 
species on June 4.1973 (38 FR 14878), 
pursuant to the Endangered Species 
Conservation Act of 1969. On November 
5.1979, the Utah Division of Wildlife 
Resources petitioned the U.S. Fish and 
Wildlife Service to remove the Utah 
prairie dog from the U.S. list of 
Endangered and Threatened wildlife. 
The Service has found that this petition 
contains substantial data, and warrants 
the present proposal to reclassify the 
species from Endangered to Threatened 
status. 

The Utah prairie dog is a burrowing 
rodent in the squirrel family (Sciuridae) 
that occurs only in southern Utah. Its 
total numbers have fallen from an 
estimated 95,000 individuals in the 
1920's to a 1982 spring estimate of about 
10,000 adults (Note.—Actual census 
counts are about half the size of the 
estimates cited in this proposal, since 
only about half the animals are above 
ground at the time of a census count). 
This decline was caused by disease, 
habitat alteration, and poisoning by 
people because the prairie dog was 
considered to compete with domestic 
livestock for forage. At present, the Utah 
prairie dog is still threatened over much 
of its range by loss of habitat to human 
residential and agricultural 
development. 

The Utah prairie dog. hovever, is not 
in danger of extinction. Despite the 
above problems, the over-all numbere of 
the species appear to have been 
relatively stable since 1972. The total 
area occupied by the Utah prairie dog at 
present encompasses some 456,000 
acres. The spring estimate of the number 
of adult animals in the Cedar and 
Parowan Valleys (encompassing about 
113.000 acres) in eastern Iron County, 
actually increased from 1.200 in 1976 to 
7,300 in the spring of 1982. It should be 
clearly noted at this point that these 
population estimates are deceptive. 
They are based on early spring censuses 
and constitute only the adult animals 
that have successfully survived the 
winter. In the summer, after the young 
are bom and become active, the 
numbers of Utah prairie dogs are much 
higher. This is the time at which it is 
necessary to reduce population 
pressures in the Cedar and Parowan 
Valleys. Female Utah prairie dogs give 
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birth to an average of 4.8 young in April 
(Pizzimenti and Collier. 1975). Assuming 
that half the adult population is female 
and each produces an average annual 
litter of only 4 young, the total adult and 
juvenile population of the species 
throughout its whole range in the 
summer would be at least 30.000 
animals (5.000 adult females X 4 pups 
+ 10.000 adults). In the Cedar and 
Parowan Valleys alone, the summer 
population would be well in excess of 
20.000 animals (3.650 females X 4 pups 
+ 7,300 adults). The adult prairie dogs 
cease surface activity in late August and 
September, but the young animals 
continue surface activity and feeding for 
several months thereafter. These young 
prairie dogs suffer a high mortality rate 
in the fall and winter, but those that do 
survive over the winter contribute to the 
steady increase in the numbers of adult 
Utah prairie dogs noted since 1978. The 
problem that has developed is that the 
large number of juvenile animals present 
during the summer in the Cedar and 
Parowan Valleys is straining the 
currying capacity of available habitat 
there, and each year there may be an 
increasing danger of the outbreak of 
disease (sylvatic plague) among them. 
Moreover, there is serious conflict in the 
Cedar and Parowan Valleys between 
the Utah prairie dog and human 
agricultural interests. About 62 percent 
of all Utah prairie dog colonies occurred 
on private land in 1902; about 88 percent 
of the total number of animals occurred 
on private land. In the Cedar and 
Parowan Valleys, 98 percent of all 
prairie dogs occur on private land. The 
major crop on this private land is alfalfa, 
which is also a preferred food of the 
prairie dog. Crop losses are extensive 
where large prairie dog towns have 
developed; the mounds of the animals 
damage haying equipment, and the 
burrows drain irrigated Helds. It is 
estimated that the large summer 
populations of these prairie dogs cost 
local ranchers 1.5 million dollars 
Annually in crop losses and damage to 
equipment. 

Farmers in the area traditionally 
poisoned, shot, or trapped nuisance 
prairie dogs. Since the Utah prairie dog 
has been protected by the Endangered 
Species Act of 1973. however, these 
methods of control have no longer been 
legal. Damage in the Cedar and 
Parowan Valleys has now reached the 
point at which there is genuine concern 
that local ranchers might take illegal 
means of securing relief. Such means, 
*hich in the past have included 
Poisoning, could prove severely 
damaging to the remaining Utah prairie 


dog populations, and might bring about 
the extinction of th^species. 

In an effort to relieve the over 
population problems, the Utah Division 
of Wildlife Resources removed 2,437 
animals from the Cedar and Parowan 
Valleys between 1976 and 1980 for 
transplanting onto public lands. 

Although many of these animals 
apparently did not survive, the 
transplantation program, along with 
discovery of previously unrecorded 
colonies, has increased the number of 
known active prairie dog towns on 
public lands from 11 in 1976 to 35 in 
1982. Meanwhile, the number of active 
towns on private land increased from 40 
in 1976 to 57 in 1982. The transplantation 
program obviously has not been able to 
keep pace with the growing prairie dog 
population in the Cedar and Parowan 
Valleys, and new sites for reintroduction 
are limited. It therefore appears that 
population pressures in this area are 
now such that regulated taking is 
necessary for the management and a 
proper conservation of the spedes. The 
present proposal recognizes the 
biological fact that the Utah prairie dog 
is a Threatened rather than Endangered 
species, and would permit the State of 
Utah to authorize certain individuals to 
legally take up to 5.000 animals annually 
between June 1 and December 31. in 
delineated portions of the Cedar and 
Parowan Valleys when such take is 
necessary for the conservation and 
management of the Utah prairie dog. 
Also, the State will continue to live-trap 
prairie dogs on private lands and 
reestablish them on Federal lands as 
has been its practice since the mid- 
1970's 

Summary of Factors Affecting the 
Spedes 

Section 4(a)(1) of the Endangered 
Species Act (16 U.S.C. 1531 et seq.) and 
regulations promulgated to implement 
the listing provisions of the Act (codified 
at 50 CFR Part 424: under revision to 
accommodate 1982 amendments) set 
forth the procedures for adding species 
to the Federal list. The Secretary of the 
Interior shall determine whether any 
spedes is an Endangered species or a 
Threatened species due to one or more 
of the five factors described in Section 
4(a)(1) of the Act 

These factors and their application to 
the Utah prairie dog are as follows: 

A. The present or threatened 
destruction , modification. or curtailment 
of its habitat or range. The Utah prairie 
dog once ranged from Pine Valley in 
Iron and Beaver Counties, to the 
foothills of the Aquarius Plateau in the 
east, and from northern Washington and 


Kane Counties on the south to as far 
north as Nephi. Utah. Today the species 
is confined to disjunct areas in 
southwestern Utah. In the 1920's, it was 
estimated that there were 95,000 Utah 
prairie dogs, whereas today (1982) the 
spring estimate is around 10,000 adult 
animals. Among other factors, habitat 
destruction and modification for 
agricultural and residential uses were 
important in reducing the range and 
population of the species. Nevertheless, 
the population now appears to have 
been increasing since 1972. and 
transplants of individuals by State 
authorities has increased the range since 
then. At present (1962), the species 
occurs in an area encompassing some 
450,000 acres of land, and about 38 
percent of the colonies are located on 
public land. Although the total number 
of animals is still small, and the range 
reduced, the Utah prairie dog is not now 
in danger of extinction, but it must be 
closely monitored and managed to 
assure that it does not become 
Endangered. 

B. Overuti/ization for commercial, 
recreational, scientific, or educational 
purposes. Not applicable. 

C. Disease or Predation, Rodent 
populations are subject to sylvatic 
plague where conditions of 
overpopulation exist. In Utah's Cedar 
and Parowan Valleys, the Utah prairie 
dog population is now crowded and 
there may be a possibility of this disease 
erupting among the animals. Although 
an outbreak of sylvatic plague would 
probably not result in the species' 
extinction, it could lead to its becoming 
endangered. 

D. Inadequacy of existing regulatory 
mechanisms. Not applicable. 

E. Other natural or manmade factors 
affecting its continued existence. In the 
Cedar and Parowan Valleys, localized 
high population levels of the Utah 
prairie dog reportedly result in crop 
losses and damage to equipment 
amounting to some 1.5 million dollars 
annually. State authorities have not 
been able to relieve the situation by 
live-trapping and transplanting 
individual animals, and there is 
increasing concern that local ranchers 
will resort to illegal measures of control. 
This could pose a serious threat to the 
populations in the Cedar and Parowan 
Valleys and, since overall numbers and 
range are quite small, to the species as a 
whole. 

Effect of the Proposal if Published as a 
Final Rule 

This proposal would reclassify the 
Utah prairie dog from Endangered status 
to Threatened status pursuant to the 
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Endangered Species Act of 1973. as 
amended. Accordingly, there would be 
some modification of the conservation 
measures already in effect for this 
species. The prohibitions of 50 CFR 17.31 
for Threatened species are essentially 
the same as those for Endangered 
species (illegal to take, import or export, 
ship in interstate commerce or in the 
course of a commercial activity, or sell 
or offer for sale in interstate or foreign 
commerce; and illegal to possess, sell, 
deliver, carry, transport, or ship any 
such wildlife which was illegally taken), 
except that "any employee or agent of 
the Service, of the National Marine 
Fisheries Service, or of a State 
conservation agency which is operating 
under a Cooperative Agreement with the 
Service or with the National Marine 
Fisheries Service, in accordance with 
Section 6(c) of the Act. who is 
designated by his agency for such 
purposes, may. when acting in the 
course of his official duties, take those 
threatened species of wildlife which are 
covered by an approved Cooperative 
Agreement to carry out conservation 
programs.'* The State of Utah has such a 
cooperative agreement that covers the 
Utah prairie dog. Also, in accordance 
with 50 CFR 17.32, permits for 
Threatened wildlife are available for 
scientific purposes, enhancement of 
propagation or survival, economic 
hardship, zoological exhibition, 
educational purposes, or special 
purposes consistent with the purposes of 
the Act. 

Section 4{d] of the Act states that 
whenever any species is listed as a 
Threatened species, the Secretary shall 
issue such regulations as he deems 
necessary and advisable to provide for 
the conservation of such species. A 
special regulation is proposed herewith 
for the Utah prairie dog that would 
apply only to the populations in certain 
delineated portions of the Cedar and 
Parowan Valleys in Iron County. Utah. 
Taking in these delineated areas would 
be carried out in accordance with Utah 
State law. through a permit system 
established by the Utah Division of 
Wildlife Resources. The number of 
animals taken annually could not 
exceed 5,000 and must be taken between 
June 1 and December 31. Permits would 
allow controlled shooting, trapping, and 
drowning in specified areas monitored 
by the Division. Taking could not 
include the use of chemical toxicants, 
since no such materials are registered 
for control of the species. This taking 
would be permitted as a conservation 
measure since the prairie dogs are 
overcrowding their habitat in these 
valleys, and population pressures 


cannot be relieved in any other way. 
Given the fact that the total population 
(juveniles and adults) in these valleys 
probably exceeds 20,000 animals during 
the summer, the maximum allowed take 
of 5.000 animals would not jeopardize 
the survival of the prairie dog 
population in the Cedar and Parowan 
Valleys. In addition, the Service would 
reserve the right to immediately halt any 
take of Utah prairie dogs if at any time it 
received substantive information that 
such take was proving detrimental to 
survival of the species. The number of 
animals taken, their location, and the 
methods of take employed would have 
to be reported at 90 day intervals to the 
U.S. Fish and Wildlife Service. The 
information collection requirement 
contained In ( 17.40(g)(2) does not 
require approval by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq .. because there are fewer 
than 10 respondents annually. 

The State of Utah will continue its 
annual census count of Utah prairie 
dogs and submit data it obtains through 
these counts to the Service each year. 
The provisions of section 7(a) of the 
Endangered Species Act would continue 
to apply to the Utah prairie dog 
throughout its range. All Federal 
agencies would be required to insure 
that actions authorized, funded, or 
carried out by them are not likely to 
jeopardize the continued existence of 
the species. Other provisions of the Act 
including those for land acquisition 
(Section 5] and financial assistance to 
States (Section 6) also would continue to 
apply to all populations of the Utah 
prairie dog. 

Public Comments Solicited 

The Service intends that the rules 
finally adopted will be as accurate and 
effective as possible in the conservation 
of this species. Therefore, any data, 
comments, or suggestions from the 
public, other concerned governmental 
agencies, the scientific community, 
industry, private interests, or any other 
interested party concerning any aspect 
of this proposed rule are hereby 
solicited. Final promulgation of 
regulations on the Utah prairie dog will 
take into consideration the comments 
and any additional data received by the 
Service, and such information may lead 
it to adopt final regulations that differ 
from the proposal. 

Also, the Service is requesting 
information on environmental and other 
impact that would result from the 
reclassification of the Utah prairie dog, 
and information on possible alternatives 
to the measure. 

The Endangered Species Act has 
provisions for public hearings if 


requested, in writing, within 45 days of 
the date of this proposal. Requests 
should be addressed to the Regional 
Director, U.S. Fish and Wildlife Service. 
P.O. Box 25466, Denver Federal Center, 
Denver, Colorado 80255. 

National Environmental Policy Act 

A draft Environmental Assessment 
has been prepared in conjunction with 
this proposal. It is on file in the Service’s 
Office of Endangered Species. 1000 
North Clebe Road. Arlington. Virginia, 
and may be examined by appointment 
during regular business hours. A 
determination will be made at the time 
of a final rule as to whether this is a 
major Federal action which would 
significantly affect the quality of the 
human environment within the meaning 
of Section 102(2)(C) of the National 
Environmental Policy Act of 1969 
[implemented at 40 CFR Parts 1500 
through 1506). 
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Resour.. 53 pp. 
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Draft Utah prairie dog recovery plan. Draff 
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following agencies: Utah Division of Wildlife 
Resources. U.S. Bureau of Land Management, 
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Mr. Ivon Matheson. Utah State Senator. 

Primary Authors 

The primary authors of this rule are 
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List of Subjects in 50 CFR Part 17 

Endangered and threatened wildlife. 
Fish, Marine mammals, Plants 
(agriculture). 

Proposed Regulations Promulgation 

PART 17—[AMENDED] 

Accordingly, it is hereby proposed to 
amend Part 17, Title 50 of the U.S. Code 





21607 


Federal Register / Vol. 48, No. 94 / Friday, May 13, 1983 / Proposed Rules 


of Federal Regulations as set forth 

below. 

1. The authority citation for Part 17 
reads as follow: 


Authority: Pub. L 93-205. 67 Slat. 864; Pub. 
L 95 Stat. 3751: Pub. L 90-159. 93 Stat. 1225; 
Pub. L 9^304. 96 Stat 1411 (18 U.S.C. 1531. et 
seq. I 


2. It to proposed to amend § 17.11 by 
revising the entry on the Utah prairie 
dog to read as follows: 


§17.11 (Amended) 
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3. It is proposed to amend $ 17.40 by 
adding a new paragraph (g) to read as 

follows: 

§ 17.40 Special rules—mammals. 

• • • • 

(g) Utah prairie dog [Cynomys 
parvidcns\—{ 1) Except as noted in 
paragraph (g)(2) of this section, all 
prohibitions of 50 CFR 17.31 and 
exemptions of 50 CFR 17.32 shall apply 
to the Utah prairie dog. 

(2) A Utah prairie dog fhay be taken 
under a permit issued by the Utah 
Division of Wildlife Resources, in 
accordance with the laws of the State of 
Utah, in the following areas of Cedar 
Valley ond Parowan Valley. Iron 
County. Utah (Salt Lake Meridian): T33S 
R8W, T33S R9W, T34S R8W. T34S R9W. 
T34S R10W, T34S RllW, T35S RlOW. 
I35S RllW, T36S RllW. T36S R12W. 
T37S R12W, T38S R12W: Provided, that 
such taking does not exceed 5.000 
animals annually, and that such taking 
is confined to the period from June 1 to 
December 31. The following information 
must be reported every 90 days to the 
D.S, Fish and Wildlife Service Regional 
Office, Denver Federal Center. Denver, 
Colorado 80225, or to any other address 
designated by the Service: Name and 
address of each person holding an 
active permit: reason for issuance of* 
each permit; number, location, and 
method of take for all Utah prairie dogs 
taken during the reporting period; and 
any other information requested by the 
Service. The information collection 
requirement contained in 5 17.40(g)(2) 
does not require approval by the Office 
of Management and Budget under 44 

U S.C. 3501 et seq.. because there are 
fewer than 10 respondents annually. 

(3) If the Service receives substantive 
evidence that taking relative to 


paragraph (g)(2) of this section is 
inconsistent with the conservation of 
Utah prairie dog population in the 
. designated area, it may immediately 
prohibit or restrict such taking. 

Dated: April 12.1983. 

G. Ray Arnett. 

Assistant Secretary for Fish and Wildlife and 
Parks. 

(HI Doc SS-\ 28T7 FUrd a 45 *rnj 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 646 

Snapper-Grouper Fishery of the South 
Atlantic; Availability of a Fishery 
Management Plan and Request for 
Comments 

agency: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

action: Notice of availability of a 
fishery management plan and request 
for comments. 


summary: NOAA issues this notice that 
the South Atlantic Fishery Management 
Council has submitted the Fishery 
Management Plan for the Snapper- 
Grouper Fishery of the South Atlantic 
for Secretarial review and is requesting 
comments from the public. Copies of the 
plan may be obtained from the address 
below. 

date: Comments on the plan should be 
submitted on or before )uly 22.1983. 
addresses: All comments should be 
sent to Jack T. Brawner. Regional 
Director, National Marine Fisheries 


Service, Southeast Region. 9450 Koger 
Boulevard. St. Petersburg. Florida 33702. 

Copies of the plan are available upon 
request from the South Atlantic Fishery 
Management Council, Southpark 
Building. Suite 306,1 Southpark Circle, 
Charleston. South Carolina 29407-4699. 
FOR FURTHER INFORMATION CONTACT: 
Rodney C. Dalton (Regional Plan 
Coordinator). 813-893-3721. 

SUPPLEMENTARY INFORMATION: The 

Magnuson Fishery Conservation and 
Management Act. as amended. (16 
U.S.C. 1801 et seq.) requires that each 
regional fishery management council 
submit any fishery management plan it 
prepares to the Secretary of Commerce 
(Secretary) for review and approval or 
disapproval. This act also requires that 
the Secretary, upon receiving the plan, 
must immediately publish a notice that 
the plan is available for public review 
and comment. The Secretary will 
consider the public comments in 
determining whether to approve the 
plan. 

This plan proposes measures for 
managing the domestic commercial and 
recreational fisheries for species in the 
snapper-grouper fishery of the South 
Atlantic. On August 20.1982. the 
Environmental Protection Agency 
published a notice of availability of a 
draft environment impact statement for 
this plan (47 FR 36468). 

Regulations proposed by the Council 
and based on this plan are scheduled to 
be published within 30 days. 

(16 U.S.C. 1801 et seq ) 

Dated: May 9.1983. 

Joe P. Clem. 

Acting Chief. Fisheries Process Division. 
National Marine Fisheries Service. 

[FR Doc. 0-12879 Filed V-12-43; S 45 urn) 
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DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and 
Conservation Service 

Rue-Cured Tobacco Referendum 
Results: 1983 Through 1985 Crops of 
Tobacco 

action: Notice of Results of Marketing 
Quota Referendum for 1983 Through 
1985 Crops of Rue-Cured Tobacco. 

summary: This notice proclaims the 
results of a marketing quota referendum 
for flue-cured tobacco which was held 
on December 16.1982. in accordance 
with Section 312(c) of the Agricultural 
Adjustment Act of 1938. as amended 
(the “1938 Act*’). The referendum was 
conducted in order to determine 
whether producers of flue-cured tobacco 
favor or oppose marketing quotas. Since 
flue-cured tobacco producers did not 
disapprove national marketing quotas, 
such quotas will be in effect for the 
three marketing years 1983-1984,1984- 
1985. and 1985-1986. 

EFFECTIVE OATE: May 13. 1983. 

FOR FURTHER INFORMATION CONTACT*. 
Marry D. Millner, Tobacco and Peanuts 
Division. ASCS. U.S. Department of 
Agriculture. P.O. Box 2415. Washington. 
D C. 20013. (202) 447-4281. 
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USD A 
procedures established in accordance 
with Executive Order 12291 and 
Secretary’s Memorandum 1512-1 and 
has been classified “not major*’. This 
notice has been classified as “not 
major'* since it will not result in: (1) an 
annual effect on the economy of $100 
million or more; (2) major increases in 
costs or prices for consumers, individual 
industries. Federal, State or local 
government agencies, or a geographic 
region; or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 


the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The tide and number of the Federal 
Assistance Program to which this notice 
applies as set forth in the Catalog of Federal 
Domestic Assistance are: Title: Commodity 
Loan and Purchases: Number 10.051. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice of 
determination since the Agricultural 
Stabilization and Conservation Service 
is not required by 5 U.S.C 553 or any 
other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this 
notice. 

On November 30,1982, the Secretary 
of Agriculture announced that national 
marketing quotas would be in effect for 
flue-cured tobacco for the three 
marketing gears beginning on July 1. 

1983, subject to approval by flue-cured 
tobacco producers voting in a 
referendum. On December 16.1982, such 
a referendum was conducted. Section 
312(c) of the 1938 Act provides that if 
more than one-third of such producers 
voting in the referendum oppose 
national marketing quotas, such results 
shall be proclaimed by the Secretary 
and national marketing quotas shall not 
be in effect. 

Since the only purpose of this notice is 
to announce the results of the 
referendum, it is hereby determined that 
no further public rulemaking is required. 
Accordingly, the results of such 
referendum are set forth below: 

Results of the National Marketing Quota 
Referendum for the 1983 Through 1985 
Crops of Rue-Cured Tobacco 

(1) Referendum period. The national 
marketing quota referendum for the 
1983-1984.1984-1985. and 1985-1986 
marketing years for flue-cured tobacco 
was held on December 16.1982, in 
accordance with 7 CFR Part 717. 

(2) Formers Voting. The following is a 
summary, by State, of the result of the 
referendum: 
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(3) Marketing quotas will be in effect 
for the 1983 through 1985 crops of flue - 
cured tobacco. Since not more than one 
third of the producers of flue-cured 
tobacco voting in the referendum did not 
vote to disapprove national marketing 
quotas, and since the 1982-1983 
marketing year is the last of three 
consecutive years for which marketing 
quotas previously proclaimed will be in 
effect, a national marketing quota shall 
be in effect for flue-cured tobacco for 
the marketing years 1983-1984,1984- 
1985. and 1985-1986. 

Authority: (Sec. 312(c). 52 StaL 46, as 
amended. 7 U.S.C. 1312(c)). 

Signed at Washington. D.C. on May 5,1963 

Everett Rank, 

Administrator. Agricultural Stabilization end 
Conservation Service. 

IKK Dau 83-U570 KU*d MS •mj 
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Soil Conservation Service 

Colonel Town Community Camp, 
Public Water-Based Recreation RC&D 
Measure, New Hampshire; 
Environmental Impact 

agency: Soil Conservation Service, 

USD A. 

action: Notice of a Finding of No 
Significant Impact. 

summary: Pursuant to section 102(2](C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Port 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
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Colonel Town Community Camp. Public 
Water-Based Recreation kc&D 
Measure, Coos County, New Hampshire. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Richard L. Porter. State 
Conservationist, Soil Conservation 
Service, Federal Building. Box G, 
Durham. New Hampshire. 03824, 
telephone 603-868-7581. 

SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Mr. Richard L. Porter. State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
public-water-based recreation. The 
planned works of improvement include 
rehabilitating a one-quarter acre pond: 
spring development for water supply: 
and. subsurface drainage of a playfield. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency, and to various 
Federal, State and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. The basic data developed 
during the environmental assessment 
are on file and may be reviewed by 
contacting Mr. Richard L Porter. 

No administrative action on 
implementation of the proposal will be 
initiated until 30 days after the date of 
this publication in the Federal Register. 

(Catalog of Federal Domestic Assistance 
Program No. 10 901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular No. A-95 
regarding State and local Clearinghouse 
review of Federal and federally assisted 
programs and protects is applicable) 

Dated: April 28,1983. 

Richard L. Porter, 

State Conservationist 

PH OttC M-12985 PM s-t2-** a 45 »m| 
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Lake Pleasant Critical Area Treatment 
Measure; Resource Conservation and 
Development Program, 

Massachusetts; Environmental Impact 

agency: Soil Conservation Service. 

USDA. 

action: Notice of Finding of No 
Significant Impa ct. 

summary: Pursuant to Section 102(2)(C) 
°f the National Environmental Policy 
Act of 1969; the Council on 


Environmental Quality Guidelines (40 
CFR Part 1500): and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650; the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Lake Pleasant Critical Area Treatment 
Measure. Franklin County. 
Massachusetts. 

FOR FURTHER INFORMATION CONTACT: 

Rex O. Tracy, State Conservationist 
Soil Conservation Service. 451 West 
Street Amherst Massachusetts. 01002, 
telephone (413) 258-0442. 

SUPPLEMENTARY INFORMATION: The 

environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Rex O. Tracy, State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns controlling 
erosion and sedimentation along a 250 
foot long section of Hannegan Brook as 
described in the Lake Pleasant Critical 
Area Treatment RC&D Measure Plan. 
The planned works of improvement 
include the installation of: two rock 
riprap headwalls, 300 cubic yards of fill. 
150 cubic yards of rock riprap and 250 
feet of subsurface drainage pipe. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal. State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
Ihe environmental assessment are on 
file and may be reviewed by contacting 
Rex O. Tracy. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 

(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 
and Development Program. Office of 
Management and Budget Circular A-95 
regarding State and local clearinghouse 
review of Federal and federally assisted 
programs and projects is applicable.) 

Dated: May 0.1983. 

Rex O. Tracy, 

State Conservationist. 

(I* Doc **>12743 Filed S-12-S3: a45 am) 
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DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
(Docket No. 14-63] 

Foreign-Trade Zone 81—Portsmouth, 
New Hampshire; Application for 
Special-Purpose Subzone at 
Manchester Manufacturing Plant In 
Colebrook 

An application has been submitted to 
the Foreign-Trade Zones Board (the 
Board) by the New Hampshire Port 
Authority, grantee of Foreign-Trade 
Zone 81. requesting authority for a 
special-purpose subzone at the facilities 
of Manchester Manufacturing, Inc. 

(MMI) in Colebrook. New Hampshire, 
within the Norton Customs port of entry. 
The application was submitted pursuant 
to the provisions of the Foreign-Trade 
Zones Act. as amended (19 U.S.C. 81a- 
81u), and the regulations of the Board 
(15 CFR Part 400). It was formally filed 
on May 5,1983. The applicant is 
authorized to make this proposal under 
Section 271-A:11 of the New Hampshire 
RSA. 

On January 20.1983, the Board 
authorized the Port Authority to 
establish a foreign-trade zone (Board 
Order 207, 48 FR 4308.1/31/83) in 
Portsmouth and a subzone at Nashua 
Corporation facilities in Nashua and 
Merrimack. The general-purpose zone 
covers 10 acres at the Port of 
Portsmouth. 

The proposed subzone will comprise 
MMTs 180.000 square foot 
manufacturing and warehousing facility, 
employing some 160 persons, and 
located on a 15-acre site in the 
Colebrook Industrial Park. The company 
manufactures children's outerwear from 
domestic piece goods, and warehouses 
some imported apparel. This request is 
part of MMTs plans to expand its 
operations relating to the warehousing 
of imported apparel of all types. In 
expanding its operations at the plant, 
the company would undertake the repair 
and ornamenting of imported garments. 

Zone procedures would be used to 
defer the payment of Customs duties 
and are being requested to provide a 
Customs setting for the inspection and 
repair of imported garments prior to 
entiy. This would result in a greater 
utilization of the plant, helping to make 
the company more competitive as a 
warehouse center for its major retail 
customer. By increasing the capacity 
utilization of the Colebrook facility, unit 
overhead costs on both manufacturing 
and warehousing operations will be 
reduced. The resulting lower costs will 
help this plant regain its competitive 
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position as a manufacturer in relation to 
the company's plants abroad, leading to 
a potential increase in employment of 
100 persons. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman). Foreign-Trade Zones Staff, 
U.S. Department of Commerce. 
Washington. D.C. 20230; Edward A. 
Goggin, Assistant Regional 
Commissioner. U.S. Customs Service. 
Northeast Region. 100 Summer St.. 
Boston. MA 02210; and Colonel Carl B. 
Sciple, Division Engineer. U.S. Army 
Engineer Division New England. 424 
Trapelo Rd.. Waltham, MA 02254. 

Comments concerning the proposed 
subzone are invited in writing from 
interested persons and organizations. 
They should be addressed to the Board's 
Executive Secretary at the address 
below and postmarked on or before June 
20,1983. 

A copy of the application is available 
for public inspection at each of the 
following locations: 

Port Director's Office, U.S. 

Customhouse. Norton. VT 05907 
Office of the Executive Secretary, 
Foreign-Trade Zones Board, U.S. 
Department of Commerce, Room 1872, 
14th and Pennsylvania Ave. NW., 
Washington, D.C 20230. 

Dated: May 6.1983. 

John J. Da Ponte, Jr., 

Executive Secretary. 

IPS Doc. U-120C3 PM 5-12-0. IAS uni 
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International Trade Administration 

Fiber Optic Subcommittee of the 
Telecommunications Equipment 
Technical Advisory Committee; Closed 
Meeting 

A meeting of the Fiber Optic 
Subcommittee of the 
Telecommunications Equipment 
Technical Advisory Committee will be 
held on June 1,1983, at 10:00 a m., 
Herbert C. Hoover Building. Room 5611, 
14th Street and Constitution Avenue, 
N.W.. Washington, D.C The 
Subcommittee was established to study 
the fiber optic communications 
equipment with the goal of making 
recommendations to the Department of 
Commerce relating to the appropriate 
parameters for controlling exports for 
reasons of national security. 

The Subcommittee will meet only in 
executive session to discuss matters 
properly classified under Executive 
Order 12356, dealing with the U.S. and 


COCOM control programs and strategic 
criteria related thereto. 

A Notice of Determination to close 
meetings or portions of meetings of the 
Subcommittee to the public on the basis 
of 5 U.S.C 552b(c)(l) was approved on 
September 29,1981, in accordance with 
the Federal Advisory Committee Act 
A copy of the Notice is available for 
public inspection and copying in the 
Central Reference and Records 
inspection Facility. Room 6828, U.S. 
Department of Commerce, telephone: 
202-377-4217. 

For further information contact Mrs. 
Margaret Cornejo, 202-377-2583. 

Dated: May 9,1983. 

Milton BalUm 

Director of Technical Programs. Office of 
Export Administration. 

[FK Doc O-USU Filed S-U-S* *44 «mj 
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Telecommunications Equipment 
Technical Advisory Committee; Cfosed 
Meeting 

A meeting of the Telecommunications 
Equipment Technical Advisory 
Committee will be held on June 2,1983. 
at 10:00 a.m., Herbert C Hoover 
Building. Room 3708,14th Street and 
Constitution Avenue, N.W., Washington, 
D.C. The Committee Advises the Office 
of Export Administration with respect to 
technical questions which affect the 
level of export controls applicable to 
telecommunications equipment or 
technology. \ 

The committee will meet only in 
executive session to discuss matters 
properly classified under Exective Order 
12356, dealing with the U.S. and 
COCOM control program and strategic 
criteria related thereto. 

A Notice of Determination to close 
meetings or portion of meetings of the 
Committee to the public on the basis of 5 
U.S.C. 552b(c)(l) was approved on 
September 29,1981, in accordance with 
the Federal Advisory Committee Act. 

A copy of the Notice of Determination 
to close meetings or portions thereof U 
available for public inspection and 
copying in the Central Reference and 
Records Inspection Facility, Room 6628, 
U.S. Department of Commerce, 
telephone: 202-377-4217. 

For further information contact Mrs. 
Margaret Cornejo 202-377-2583. 

Dated: May 9.1983. 

Milton Balias, 

Director of Technical Programs . Office of 
Export Administration. 

px Doc *S~12R3 Nod 6-12-ax *45 «m| 
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Final Affirmative Countervailing Duty 
Determinations; Certain Stainless Steel 
Products From Brazil 

agency: International Trade 
Administration. Commerce. 
action: Final Affirmative 
Countervailing Duty Determinations. 

summary: We have determined that 
certain benefits which constitute 
subsidies within the meaning of the 
countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in Brazil of hot-rolled 
stainless steel bar, cold-formed stainless 
steel bar, and stainless steel wire rod 
(certain stainless steel products). The 
estimated net subsidy is 15.44 percent 
ad valorem. The U.S. international 
Trade Commission (ITC) will determine 
within 45 days of the publication of this 
notice whether these imports are 
materially injuring, or are threatening to 
materially injure, a U.S. industry. 

The Department of Commerce (the 
Dej>artment) and the government of 
Brazil have entered into a suspension 
agreement. We continued the 
investigations at the request of the 
petitioners in accordance with section 
704(g) of the Tariff Act of 1930. as 
amended (the Act). If the final 
determinations by the ITC are negative, 
the suspension agreement shall have no 
force or effect. If the final 
determinations by the ITC are 
affirmative, the suspension agreement 
shall remain in force. 

EFFECTIVE DATE: May 13.1983. 

FOR FURTHER INFORMATION CONTACT: 
Francis R. Crowe, Office of 
Investigations, Import Administration, 
International Trade Administration. U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, N.W., 
Washington, D.C 20230, telephone: (202) 
377-0171. 

SUPPLEMENTARY INFORMATION: 

Final Determinations 

Based upon our investigations, we 
have determined that certain benefits 
which constitute subsidies within the 
meaning of section 701 of the Act. arc 
being provided to manufacturers, 
producers, or exporters in Brazil of 
certain stainless steel products. For 
purposes of thse investigations, the 
following programs are found to confer 
subsidies: 

• IPI export credit premium. 

• Preferential working capital 
financing for exports. 

• Income lax exemption for export 
earnings. 

• Long-term loans. 

• IPI rebates for capital investment. 
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• Industrial Development Council 
|CD1) program. 

• Accelerated depreciation for capital 
goods manufactured in Brazil. 

We have determined the estimated 
net subsidy on certain stainless steel 
products from Brazil to be 15.44 percent 
cd valorem. 

The Department and the government 
of Brazil have entered into a suspension 
agreement. If the final ITC 
determinations arc affirmative, the 
Agreement will remain in force, and we 
will not issue a countervailing duty 
order as long as the requirements of 
Action 704(f)(3)(B) of the Act are met. 

Case History 

On June 16, 1982. the Department 
Received a petition from Al Tech 
Specially Steel Corporation. Carpenter 
Icehnology Corporation, Colt Industries, 
li e . Crucible Specialty Metals Division. 
Cyclops Corporation. Gutcrl Special 
Corporation, joslyn Stainless 
Steels and Republic Steel Corporation, 
iled on behalf of the U.S, industry 
producing certain stainless steel 
products. The petition alleged that 
ertain benefits which constitute 
subsidies within the meaning of section 
r 0l of the Act are being provided, 
iirectly or indirectly, to the 
nmufuctetwi, producers, or exporters 
n Brazil of certain stainless steel 
deduct*. 

We found the petition to be sufficient 
md on July 6,1982. we initiated 
ounfervailing duty investigations (47 
K 30274). We stated that we expected 
o issue preliminary determinations by 
September 9, 1982. We subsequently 
letermined that the investigations arc 
'extraordinarily comp! tea ted," as 
Mined in section 703(c) of the Act. and 
Postponed our preliminary 
^terminations for 65 days until 
November 15. 1982 (47 FR 40202), 

Since Brazil is a "country under the 
^eement" within the meaning of 
action 701(b) of the Act injury 
^terminations are required for these 
Investigations. Therefore, we notified 
U.S. International Trade 
Commission (ITC) of our initiations. On 
™8 IJ si 2, 1982. the ITC determined that 
intre is a reasonable indication that 
imports are materially injuring, or 
nc ^ irea,en * n 8 *° materially injure, a 
industry (47 FR 36038). 
presented a questionnaire 
concerning the allegations to the 
fovernment of Brazil in Washington, 

July 21,1982. On November 1, 
we received the response to that 

questionnaire. 

On November 15.1982, we 
,p *liminarHy determined that the 
^eminent of Brazil was providing 


subsidies to manufacturers, producers, 
or exporters of certain stainless steel 
products under six programs. The 
programs preliminarily found to confer 
subsidies were: 

• Industrialized Products Tax (IP1) 
export credit premium. 

• Preferential working capital 
financing for exports. 

• Income tax exemption for export 
earnings. 

• Long-term loans. 

• IPI rebates for capital investment. 

• Industrial Development Council 
(GDI) program. 

Notice of the preliminary affirmative 
countervailing duty determinations was 
published on November 19.1982 (47 FR 
52207). We directed the U.S. Customs 
Service to suspend liquidation of ail 
entries of the certain stainless steel 
products entered or withdrawn from 
warehouse, for consumption on or after 
November 19,1982. and to require the 
posting of a cash deposit, or bond, or 
other security in the amount of 12.5 
percent of the f.o.b. value of the 
merchandise. 

On December 28,1982, the 
Department and the government of 
Brazil initialed a proposed agreement to 
suspend the countervailing duty 
investigations involving certain stainless 
steel products from Brazil. The basis for 
the proposed agreement was that the 
goverenment of Brazil would offset by 
an export tax the entire amount of 
benefits we found to confer subsidies on 
exports of certain stainless steel 
products to the United States. 

On the same date, in compliance with 
the procedural reguirements of section 
704(e) of the Act. we consulted with the 
petitioners and provided them a copy of 
the proposed agreement. We received 
comments on the proposed agreement 
and addressed them in the notice 
announcing the suspension of the 
investigations. 

On January 27.1983. the Department 
and the government of Brazil signed a 
suspension agreement, as provided for 
under section 704 of the Act. The 
agreement became effective with its 
publication in the Federal Register on 
February 2.1983 (48 FR 4703). Under the 
agreement, the government of Brazil is 
required to offset completely by en 
export tax the amount of the net subsidy 
determined by the Department to exist 
on Brazilian exports of certain stainless 
steel products to the United States. 

By letter of February 22,1983. counsel 
for the petitioners requested that die 
investigations be continued under 
section 704(g) of the Act. Therefore, we 
are required to complete the 
investigations and issue filial 
determinations. 


Scope of Investigations 

The products covered by these 
investigations are hot-rolled stainless 
steel bar. cold-formed stainless steel 
bar. and stainless steel wire rod. For a 
further description of these products, see 
Appendix A to this notice. 

There are five known producers and 
exporters in Brazil of certain stainless 
steel products to the United States. We 
have received information from the 
government of Brazil regarding three of 
these companies. Companhia Acos 
Especi.its Itabira (ACESITA). Acos 
Finos Piratini S/A (PIRATINI), and Acos 
Villarcs S/A (VILLARES). which 
represented approximately 99 percent of 
Brazilian exports of certain stainless 
steel products to the United States in 
calendar year 1981. 

The period for which we are 
measuring subsidization is that fiscal 
year for each company which most 
closely corresponds to calendar year 
1981. That period is calendar year 1981 
for ACESITA and PIRATINI. and 
February 1.1981 to January 31.1982 for 
VILLARES. We have referred to these 
periods as fiscal year 1981 in this notice. 

In its response, the government of 
Brazil provided data for the applicable 
periods. 

Changes Since the Preliminary 
Determinations 

We preliminarily determined that the 
program “accelerated depreciation for 
capital goods manufactured in Brazil" 
was not used by manufacturers, 
producers or exporters in Brazil of 
certain stainless steel products. 

However, after analysis of the 
information received during verification 
which took place during December 13- 
17.1982, we have determined that one 
company. VILLARES, benefited from 
that program. We also found additional 
benefits under the long-term loan 
program. These major changes as well 
as others which have resulted from 
alterations in calculations necessitate 
modification of the export tax 
established pursuant to the suspension 
agreement. Such subsequent 
determinations are provided for under 
the terms of the agreement. By letter of 
March 29,1983, we notified the 
government of Brazil that such changes 
may occur as the result of these 
determinations. We will officially notify 
the government of Brazil of these 
determinations so that they may adjust 
the export tax accordingly. 

Analysis of Programs 

I. Programs Determined to Confer 
Subsidies . We have determined that 
subsidies are being provided to 
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manufacturers, producers, or exporters 
in Brazil of certain stainless steel 
products under the programs described 
below. 

A. Industrialized Products Tax (IPI) 
Export Credit Premium. Under this 
program the bank involved in the export 
transaction reimburses in cash to the 
exporter a percentage of the '‘adjusted** 
f.o.b. invoice price of the exported 
merchandise. After having suspended 
this program in December 1979. the 
government of Brazil reinstated it on 
April 1,1981. Since the IPI export credit 
premium program is designed to 
promote exports and is tied to export 
performance, we have determined that 
the program is an export subsidy and 
therefore is countervailable. The 
program has also been found to be 
countervailable in previous 
countervailing duty investigations 
involving Brazilian products. 

Exporters of certain stainless steel 
products are eligible for the maximum 
IPI export credit premium, which, up 
until March 30.1982, was 15 percent of 
the "adjusted” f.o.b. invoice price of the 
exported merchandise. 

Subsequently, the government of 
Brazil reduced the benefit to 14 percent 
on March 31* 1982.12.5 percent on June 

30.1982. and 11 percent on September 

30.1982. 

In calculating the amount the exporter 
is to receive, several deductions may be 
made to the invoice price to obtain the 
"adjusted** f.o.b. value. These 
adjustments include: any agent 
commissions, rebates or refunds 
resulting from quality deficiencies or 
damage during transit, contractual 
penalties, and the value of imported 
inputs. In order to receive the maximum 
export credit premium, the exported 
product must consist of a minimum of 75 
percent value added in Brazil If this 
minimum limit is not met, there is a 
specific calculation to reduce the f.o.b. 
invoice price when calculating the base 
upon which the IPI export credit 
premium is paid. 

To determine the amount of benefit, 
we calculated the value of the IPI credits 
as of the date of shipment rather than 
the date of receipt and did not take into 
account the devaluation of the cruzeiro, 
in accordance with section 771(8)(B) of 
the Act. We then divided the value of 
the IPI credits by the value of exports 
and calculated a subsidy of 14.53 
percent. 

This rate is premised on an IPI export 
credit premium of 15 percent during the 
period for which we were measuring 
subsidization. 

The government of Brazil has made 
three reductions in the level of the IPI 
credit during 1982, the most recent on 


September 30.1982 to 11 percent. When 
there is a fundamental change in the 
benefit from a program after the period 
of investigation, which is applicable to 
all recipients, we take cognizance of 
that change if we have been able to 
confirm that the change has occurred 
and if there is no reason to believe that 
there has been a shift of these benefits 
to other programs. We then announce 
the adjustment in the rate for the deposit 
of estimated countervailing duties in the 
next notice published in the normal 
course of the proceeding. Using 1981 
information on the amount of benefit 
received, we have made a proportional 
reduction in the amount of estimated net 
subsidy from this program. On this 
basis, we calculated a current subsidy of 
10.85 percent ad valorem . 

B. Preferential Working Capital 
Financing For Exports: Resolution 674. 
Under this program companies are 
declared eligible to receive working 
capital loans by the Department of 
Foreign Commerce of the Banco Central 
do Brasil (CACEX). These loans may 
have a duration of up to one year. Firms 
in the steel industry can obtain this 
financing at preferential rates for up to 
20 percent of the net f.o.b. value of the 
previous year's exports. The maximum 
dollar eligibility under this program is 
established by CACEX and is stated on 
the "Certificado de Habilitacao" issued 
to recipients. Since this program is 
designed to promote exports and is tied 
to export performance, we have 
determined that such financing is an 
export subsidy and therefore is 
countervailable. This program has also 
been found to be countervailable in 
previous investigations involving 
Brazilian products. 

The net export value is calculated by 
taking numerous deductions from the 
export value of the merchandise, 
including agent commissions, 
contractual penalties or refunds, exports 
denominated in cruzeiros, imported 
inputs over 20 percent of the export 
value, and a deduction for the 
company's trade deficit as a percentage 
of the value of its exports. In addition, 
any growth in the cruzeiro value of 
exports over the previous year will 
reduce the value of the benefit as a 
percentage of the current year’s exports. 

To determine the value of loans in 
existence under this program during 
1981. we prorated any loans that 
straddled other years. For loans taken 
out in fiscal year 1980, only that portion 
extending into fiscal year 1981 wa9 
included in our calculation. Any fiscal 
year 1981 loans extending into fiscal 
year 1982 were similarly adjusted. 

As in previous Brazilian 
countervailing duty cases, we are using 


the rate established by the Banco do 
Brasil for discounting sales of accounts 
receivable as the commercial rate for 
the acquisition of short term working 
capital. We have used this comparison 
because information provided by the 
government of Brazil indicates that, 
within the Brazilian financial system, 
working capital is normally raised 
through the sale of accounts receivable. 
In the review period the rate for 
discounting sales of accounts receivable 
was 59.8 percent plus a 8.9 percent tax 
on financial transactions (lOFJ. The 
subsidy is the difference between the 
interest rate available under Resolution 
674 and the commercial rate. 

The interest rate on loans under 
Resolution 674 is 40 percent, with 
interest payable semiannually and the 
principal fully payable on the due date 
of the loan. The effective rate of interest 
for these loans is 44 percent. These 
loans are also exempt from the IOF. 
Therefore, the differential between these 
two types of financing is 22.5 percent. 
When multiplying this differential by the 
amount of preferential financing 
received and dividing the result by the 
value of exports, we calculated a 
subsidy of 1.85 percent ad valorem . 

On February 11.1983, the government 
of Brazil notified the Department that 
the Banco do Brasil rate for discounting 
accounts receivable had increased from 
59.6 percent to 72 percent effective 
January 3.1983. In addition, effective 
January 11,1983, the tax on financial 
transactions was reduced from 6.9 
percent to 4.6 percent. These changes 
result in a subsidy rate differential of 
32.8 percent rather than 22.5 percent as 
stated above. Consequently, since the 
rate established for purposes of the 
suspension agreement is prospective, we 
will use 32.8 percent as the applicable 
differential in determining the subsidy 
rate from this program for determination 
of the net subsidy rate which must be 
offset by nn export tax under the terms 
of the agreement. 

C. Income Tax Exemption For Export 
Earnings. Exporters of certain stainless 
steel products are eligible to participate 
in this program, under which the 
percentage of their profit attributable to 
export revenue is exempt from income 
tax. To arrive at this percentage, export 
revenue is divided by total revenue. The 
amount of profit exempt from the 
income tax is then multiplied by the 35 
percent corporate income tax rate to 
determine the amount of the benefit. 
Since the program is designed to 
promote exports and is tied to export 
performance, we have determined that it 
is an export subsidy and therefore is 
countervailable. This program has also 
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been found to be countervailable in 
previous investigations involving 
Brazilian products. 

In a program of this kind, benefits 
cannot be determined with finality until 
the books are closed sometime in the 
following year. Therefore, we must look 
at fiscal year 1980 income tax returns to 
determine if any benefit was received in 
fiscal year 1981. VIIXARES received 
benefits under this program in 1981. By 
dividing the benefit received by the 
value of exports of the companies under 
investigation, we calculated a subsidy of 
0.55 percent ad valorem. 

D. Long-term Joans. Long-term 
financing in cruzeiros is available in 
Brazil only through government- 
controlled financial institutions, such as 
the National Bank for Economic 
Development (BNDE) and FINAME. a 
program of BNDE for the purchase of 
capital equipment manufactured in 
Brazil. Generally, these loans are fully 
indexed to the inflation rate in Brazil 
and are made at fixed real interest rates. 
The index used for these loans is the 
ratio established for the Readjusted 
Bonds of the National Treasury (ORTN). 
PIN AME loans are granted through 
commercial banks rather than directly 
from BNDE and carry higher real 
nterest rates than BNDE loans. 

VIIXARES received direct BNDE 
oans As in previous steel 
countervailing duty investigations, we 
nne determined that BNDE loans, when 
ully indexed, are not made at 
inferential rates. We compared the 
INDE loan rates to a constructed 
rcm.hmark based on the real interest 
ates of the only private long-term loans 
tommercially available in Brazil— 
forvign currency loans. Such loans are 
[runted at the London Interbank Offered 
Rati> (LIBOR) plus a certain percentage 
n spread over LIBOR. Since LIBOR 
oans are continually readjusted at the 
prevailing interest rates, we constructed 
Ihe benchmark by calculating the 
average real interest component of 
UBOR-plus-spread on long-term loans to 
Ir vil For the period 1977-81 during 
^hich these BNDE loans were made. 

We then compared that average real 
merest rate to the rates at which the 
long-term BNDE loans were made. Our 
comparison showed that all the fully- 
tndexed BNDE loans were made at rates 
jjbove the benchmark. Therefore, we 
determined that such BNDE loans 
not countervailable. 

However, some long-term cruzeiro 
loans have been granted that ore not 
My indexed. Under a program 
instituted in 1975 and no longer in 
operation. BNDE granted losns that 
Were adjusted at only 20 percent of the 
v *riation in ORTN. These loans were 


granted only to certain sectors of the 
economy, including the iron and steel 
industry, for implementing "priority 
projects." Because they were granted to 
a group of enterprises or industries we 
have determined that the program is 
countervailable. We have also found 
this program countervailable in previous 
cases involving Brazilian products. 

VIIXARES has been granted such a 
loan and still has an outstanding 
balance on this loan. We calculated the 
interest portion of the benefit to 
VIIXARES for this loan as the difference 
between the amount actually paid in 
fiscal year 1981 and the amount which 
would have been paid had the loan been 
fully adjusted. Even though principal 
repayments have yet begun for this 
VIIXARES loan, the principal balance is 
recalculated yearly subject to the 20 
percent limit on monetary correction. 
Therefore, VIIXARES benefited from an 
abatement in principal as well as a 
reduction in interest. We divided the 
sum of VIIXARES* interest and principal 
benefits by total sales of all companies 
under investigation and calculated 
subsidy of 1.38 percent ad valorem . 

FINAME loans have been received by 
ACESITA. PIRATINI. and V11J.ARES 
and are available to a wide variety of 
sectors in Brazil. The steel industry has 
received such loans in proportions 
similar to other large capital-intensive 
industries in Brazil. This appears to be 
warranted by the capital requirements 
of such industries. In addition, numerous 
other sectors also received loans from 
FINAME during this period. Based on 
the general availability of these fully- 
indexed loans, we have determined that 
they do not confer a subsidy. 

E. IP! rebates for capital investment 
Decree Law 1547 (April 1977) provides 
funding for the expansion of the 
Brazilian steel industry through a rebate 
of the IPL the Brazilian federal excise 
tax. Under this tax system, a company 
determines its liability for the tax at the 
end of each month. The net tax owed is 
calculated as the difference between the 
total IP1 the company paid on purchases 
and the total 1P1 collected on domestic 
sales. Normally, within five months after 
the end of each month, a company must 
pay the amount of the net tax owed 
directly to the Brazilian government 
This net IPI tax is the basis for 
calculating the rebate for investment. A 
Brazilian steel company may deposit 95 
percent of the net IPI tax in a special 
account with the Banco do Brasil. The 
amounts deposited are to be applied to 
steel expansion projects, and when 
rebated to the firms constitute tax-free 
capital reserves which must eventually 
be converted into subscribed capital. 
Benefits under this program are received 


only by the steel sector. Because they 
are received by a specific industry, we 
have determined that the benfits are 
countervailable. We have also found 
this program countervailable in previous 
cases involving Brazilian products. 

PIRATINI received benefits under this 
program from 1977 to 1981. while 
ACESITA and VIIXARES continue to 
receive them. With the enactment of 
Decree Law 1843 (December 1980), 
PIRATINI must now pay the IPI tax to 
the government which in turn rebates 95 
percent to S1DERBRAS, the government 
holding company to which PIRATINI 
belongs, to increase its capital. 

In these investigations, we considered 
the amount rebated each year as an 
untied grant received in that year. As 
such, we have allocated the grants over 
15 years. Under our grant methodology, 
we determine the present value of grants 
in order to calculate the current value of 
the benefit to the grant recipient. The 
calculation of the present value of funds 
received is a mechanism for allocating 
money received in one year to other 
years and is calculated using a discount 
rate. For these determinations, we 
determine that the most appropriate 
discount rate is the "risk-free** rate as 
indicated by the secondary market rate 
for long-term government debt in the 
country under investigation. The 
foundation of a country's Interest rate 
structure is usually its government's 
debt interest rate (the risk-free rate). In 
this methodology, we have allocated a 
grant over the useful life of equipment 
purchased with it when the value of that 
grant was large (greater than $50 
million) and specifically tied to pieces of 
capital equipment. Where the grant was 
small (generally less than one percent of 
the company's gross revenues and tied 
to items generally expensed in the year 
purchased, such as wages or purchases 
of materials), we have allocated the 
subsidy solely to the year of the grant 
receipt We construe that a grant is 
"tied" when the intended use is known 
to the subsidy giver and so 
acknowledged prior to or concurrent 
with the bestowal of the subsidy. All 
other grants, such as in this case, are 
allocated over 15 years, a period of time 
reflecting the average life of capital 
assets in integrated steel mills. The 15- 
year figure is based on Internal Revenue 
Service studies of actual experience in 
integrated mills in the U.S. 

To calculate the benefit, we have 
taken the amount rebated in each 
month, converted the cruzeiro value to 
an ORTN value by using the ORTN 
index rate in that month, added the 
monthly ORTN amounts to determine 
the amount of the grant in each year and 
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used as the discount rate for each year 
the interest rate of 4 percent on ORTN- 
indexed long-term government debt. The 
total benefit in ORTN for fiscal year 
1981 was converted into cruzeiros using 
the average ORTN index rate for the 
year and then divided by the total value 
of sales for the 1981 fiscal year. The 
benefit of this subsidy is 0.80 percent ad 
valorem. 

F. Industrial Development Council 
(CD!)program. This program allowed an 
exemption of 80 percent of the customs 
duties and 80 percent of the IPl tax on 
certain imported machinery for certain 
industrial projects approved by the CDI. 
Because benefits under the program are 
limited to “approved** development 
projects we have determined that they 
were granted to a group of enterprises or 
industries and are countervallable. We 
have also found the CDI program 
countervailable in previous 
countervailing duty investigations 
involving Brazilian products. 

Decree Law 1726 repealed this 
program in 1979 and no new projects are 
eligible for these benefits. However, 
companies with projects approved prior 
to repeal may still receive these benefits 
pending the completion of the project. 
ACES1TA received such benefits during 
1981. By dividing the benefit received by 
the total value of sales of the companies 
under investigation, we calculated a 
subsidy of 0.18 percent ad valorem. 

G. Accelerated depreciation for 
capita! goods manfactured in Brazil 
This program allows companies that 
purchase Brazilian-made capital 
equipment as part of an approved CDI 
expansion project to depreciate this 
equipment at twice the rate normally 
permitted under tax laws. This program 
is authorized by the same legislation as 
the previous CDI program, is likewise 
countervailable and has been found to 
be countervailable in previous 
countervailing duty investigations 
involving Brazilian products. 

During verification we found that 
VILLARES used the accelerated 
depreciation provisions of this program. 
The benefit of such a program is reduced 
taxable income and a subsequent 
reduction in tax liabilities. In a program 
of this kind, benefits connot be 
determined with finality until the books 
arc closed sometime in the following 
year. Therefore, we must look at fiscal 
year 1980 income tax returns to 
determine if any benefit was received in 
fiscal year 1981. VILLARES claimed that 
they could have depreciated at a higher 
“normal" rate than that actually used to 
compute its tax liability for the 1980 
fiscal year thus offsetting any subsidy 
that they might receive under this 
program. However, we used the actual 


amount of accelerated depreciation 
claimed by VILLARES in excess of the 
normal depreciation that was used by 
VILLARES in that year. To calculate the 
benefit to VILLARES, we determined the 
amount by which depreciation under 
this program exceeded normal 
depreciation, multiplied that amount by 
35 percent, the corporate tax rate in 
Brazil, and then divided the result by the 
total value of sales for the 1981 fiscal 
year of the companies under 
investigation. The ad valorem benefit of 
this subsidy is 0.03 percent. 

II. Program Determined not to Confer 
Subsidies. We have determined 
subsidies are not being provided to 
manufacturers, producers, or exporters 
in Brazil of certain stainless steel 
products under the following program. 

Transportation subsidies from 
preferential port rates. The government 
of Brazil, in its response to our 
questionnaire, states that none of the 
exporters of certain stainless steel 
products receive preferential port rates. 
At verification we examined shipping 
documents for Brazilian and non- 
Brazilian carriers, compared the freight 
rates and port charges to published 
schedules and found that the rates paid 
by steel exporters were not preferential 
and therefore not countervailable. 

III. Programs Determined not to be 
Used. We have determined that the 
following programs were not used by 
the manufacturers, producers, or 
exporters in Brazil of certain stainless 
steel products. 

A, The Commission for the Granting 
of Fiscal Benefits for Special Export 
Programs (BEFIEX). BF.FIEX grants 
several types of benefits to companies 
that arc part of certain targeted 
industries and that sign contracts that 
include specific export commitments. 
These benefits include the following: a 
reduction of between 70 percent and 90. 
percent of the import duties and the IPI 
tax on the import of machinery, 
equipment, apparatus, instruments, 
accessories and tools necessary to meet 
the approved export commitment; an 
extension of the period for carrying tax 
losses forward from four to six years, 
provided no dividends # are paid during 
that time; and amortization of pre* 
operational expenses of BEFIEX projects 
at the discretion of the company rather 
than the normal straight-line 
amortization over ten years. As a 
general rule, companies that sign 
BEFIEX contracts guaranteeing these 
and any other benefits must make an 
export commitment that over the life of 
the project it will generate export 
earnings of at least three times the value 
of imports for the project. The 
government of Brazil states that since 


manufacturers of certain stainless steel 
products export only a small portion of 
their production, they are not in a 
position to make the required export 
commitments. We found that non of the 
companies under investigation received 
benefits from this program with respect 
to certain stainless steel products. 

B. Export financing under Resolution 
68. This program provides financing for 
the export of Brazilian goods for a 
minimum period of 181 days. Such 
financing is granted on a transaction-by- 
transaction basis and may cover up to 
85 percent of the f.o.b. invoice price for 
the merchandise (plus freight and 
insurance). To be eligible, the exporter 
must show that the foreign purchaser 
has prepaid 15 percent of the invoice 
price. We found that none of the 
exporters of certain stainless steel 
products used Resolution 68 to finance 
exports. 

C. Transportation subsidies from 
preferential rail rates. We found that 
exporters of certain stainless steel 
products almost exclusively utilize 
trucks to ship their products to the ports 
of exportation because of the low 
tonnages of these shipments. 

Verification 

In accordance with section 776(a) of 
the Act. we verified data used in making 
our final determinations. During this 
verification, we followed normal 
procedures, including inspection of 
documents, discussions with company 
and government officials and inspection 
of manufacturers* records. 

Administrative Procedures 

The Department has afforded 
interested parties an opportunity to 
present oral views in accordance with 
its regulations (19 CFR 355.35). There 
was no request for a public hearing and 
no written views were received. We 
received comments on the suspension 
agreement and addressed those 
comments in the notice announcing the 
suspension of the investigations (48 FR 
4703). 

Suspension of Liquidation 

The suspension of liquidation of 
entries of certain stainless steel 
products pursuant to the preliminary 
affirmative determinations was 
terminated upon publication of the 
notice of suspension of the 
investigations. 

ITC Notification 

In accordance with section 705(d) of 
the Act. we will notify the ITC of our 
determinations. In addition, we are 
making available to the ITC all non* 
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privileged and non-confidential 
information relating to these 
investigations. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. The ITC will determine 
within 45 days of the publication of this 
notice whether imports of certain 
stainless steel products from Brazil are 
materially injuring, or threatening to 
materially injure, a U.S. industry. If the 
ITC determines that material injury, or 
threat of material injury, does not exist, 
the suspension agreement will have no 
force or effect and these investigations 
will be terminated. If. however, the ITC 
determines that such injury does exist, 
the suspension agreement shall remain 
in force, and we will not issue a 
countervailing duty order as long as the 
requirements of section 704(f)(3)(B) of 
the Act are met. 

These determinations are published in 
accordance with section 705(d) of the 

Act. 

l-mrenca J. Brady. 

Assistant Secretary far Trade Administration. 
May 9, 1983. 

Appendix A—Certain Stainless Steel 
Products From Brazil 

Fr r purpose of these investigations: 

1 The terra * # stainless steel wire rod* 
cov« rs a coiled, semi-finished, hot-rolled 
stainless steel product of solid cross section, 
approximately round in cross section, not 
under 0 020 inch nor over 0.74 inch in 
diameter, not tempered, not treated, and not 
Partly manufactured as currently provided for 
in item 607.26 of the Tariff Schedules of the 
United States (TSUS) or if tempered, treated, 
or partly manufactured as provided for in 
item 607.43 of the TSUS. 

2 The term “ hot-rolled stainless steel bars” 
covrn hot-rolled stainless steel products of 
•nhd section having cross sections in the 
•h*pe of circles, segments of circles, ovals, 
triangles, rectangles, hexagons or octagons, 
not coated or plated with metal as currently 
provided for in item 6089005 of the Tariff 
Schalules of the United States Annotated 
(TSUSAJ. 

3 pie term "cold-formed stainless steel 
bars" covers cold-formed stainless steel 
products of solid section having cross 
•actions in the shape of circles, segments of 
c »rt’ps ovals triangles, rectangles, hexagons 
or octagons, not coated or plated with metal 
*• currently provided for in item 606.9010 of 
tnc TSUSAu Stainless steel is an alloy steel 

* 1 * h contains by weight less than 1 percent 
i c,lr bon and over 11.5 percent of chromium. 
Iron must predominate by weight and the 
*No> is malleable as first cast. Allow steel is 
orfined as a steel which contains one or more 
of the following elements in the quantity, by 
height, respectively indicated: 


over 1.65 percent of manganese, or 
over 0.25 percent of phosphorus, or 
over 0.35 percent of sulphur, or 
over 0.60 percent of silicon, or 
over 0.60 percent of copper, or 
over 0.30 percent of aluminum, or 
over 0.20 percent of chromium, or 
over 0.30 percent of cobalt, or 
over 0.35 percent of lead, or 
over 0.50 percent of nickel, or 
over 0.30 percent of tungsten, or 
oVcr 0.10 percent of any other metallic 
element 

(FR Doc 8S-UR31 Fifed 5-12-S* *45 ana| 
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Final Determination of Sales at Less 
Than Fair Value; Industrial 
Nitrocellulose From France 

agency: International Trade 
Administration, Commerce. 
action: Notice of final determination of 
sales at less than fair value. 

summary: We have determined that 
industrial nitrocellulose from France is 
being sold in the United States at less 
than fair value. The U.S International 
Trade Commission (ITC) will determine 
within 75 days of publication of this 
notice whether these imports are 
materially injuring, or are threatening to 
materially injure, a U.S. Industry. 
EFFECTIVE DATE: May 13, 1983 
FOR FURTHER INFORMATION CONTACT: 
Betty H. Laxogue or Stuart Keitz, Office 
of Investigations. Import Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington. D.C. 20230 (202-377-3601/ 
0171). 

SUPPLEMENTARY INFORMATION: 

Case History 

On July 2,1982. we received a petition 
from Hercules Incorporated (Hercules) 
of Wilmington, Delaware, the only 
domestic producer of industrial 
nitrocellulose. The petition alleged that 
industrial nitrocellulose from France is 
being, or is likely to be, sold in the 
United States at less than fair value, and 
that such sales are materially injuring, 
or are threatening to materially injure, a 
United States industry. The petitioner 
also alleged sales in the home market at 
prices below the cost of production. 

After reviewing the petition, we 
determined it contained sufficient 
grounds to initiate an antidumping 
investigation. We notified the ITC of our 
action and initiated the investigation on 
July 28.1982 (47 FR 32557). On August 
18,1982, the ITC subsequently found 
that there was a reasonable indication 
that imports of industrial nitrocellulose 
from France were materially injuring or 
were threatening to materially injure a 


United Stales industry (47 FR 37314). On 
November 28,1982. we published a 
notice determining that this case was 
“extraordinarily complicated," as 
defined in section 733(c)(1)(B) of the Act 
(47 FR 53441). Therefore, we extended 
the period for making the preliminary 
determination by 14 days until 
December 23.1982. 

A questionnaire was presented to 
Societe Nationale des Poudres et 
Explosifs (SNPE), the respondent in this 
case, and to its attorney, on August 5. 

1982. Responses were received on 
September 10 and 16.1982. A 
verification was conducted at SNPE's 
plant in Berqerac, France from October 
18-20.1982. and at the headquarters of 
SNPE in Paris, France, on October 21 
and 22.1982. The home market cost of 
production section of the response was 
verified for o second time from February 
18 through 24.1983. On December 23. 

1983, we preliminarily determined that 
industrial nitrocellulose from France is 
not being sold, or is not likely to be sold, 
in the United States at less than fair 
value (47 FR 57308). 

Our notice of preliminary 
determination provided interested 
parties with an opportunity to submit 
views orally and in writing. On March 
30.1983, we held a public hearing. 

On March 1,1983. we published a 
notice extending the period for making 
the final determination until May 9, 

1983. at the request of the petitioner in 
accordance with section 735(a)(2)(B) of 
the Act (48 FR 1529). 

Scope of tho Investigation 

The product covered by this 
investigation is industrial nitrocellulose 
containing between 10.8 percent and 
12.2 percent nitrogen. It should not be 
confused with explosive grade 
nitrocellulose which contains over 12.2 
percent nitrogen. Industrial 
nitrocellulose is a dry. white, amorphous 
synthetic chemical produced by the 
action of nitric acid on cellulose. The 
product comes in several viscosities and 
is used to form films in lacquers, 
coatings, furniture finishes and printing 
inks. It is currently classified as 
cellulosic plastic materials, other than 
cellulose acetate, under item number 
445.2500 of the Tariff Schedules of the 
United States Annotated. 

Approximately three percent of total 
sales to the U.S. were of butyl 
nitrocellulose. Since this was such a 
small quantity and since the cost for 
producing this product is different from 
the remaining 97 percent of sales, we 
disregarded these sales for purposes of 
the fair value investigation. 
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The period of investigation for French 
industrial nitrocellulose sold in the 
United States is from January 1 to June 
30.1962. 

Methodology of Fair Value Comparisons 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 

United States Price 

As provided in section 772 of the Act. 
we used the purchase price of industrial 
nitrocellulose, because SNPE sold all of 
its merchandise to unrelated parties in 
the U.S. prior to the date of importation. 

We calculated purchase price based 
on the c.i J.* delivered, packed price to 
unrelated purchasers. We made 
deductions for ocean freight, insurance, 
foreign inland freight* and U.S. inland 
freight. 

Foreign Market Value 

In calculating foreign market value we 
used home market sales prices or 
constructed value in accordance with 
section 773 of the Act. 

The petitioner alleged that sales in the 
home market were at prices below the 
cost of producing industrial 
nitrocellulose. We examined production 
costs which included all appropriate 
costs for materials, labor and general 
expenses. Sales below the cost of 
production were found to be made for 
each of the grades of industrial 
nitrocellulose examined. Where sales of 
any grade of the merchandise under 
investigation were made over an 
extended period of time in substantial 
quantities, and at prices which did not 
permit recovery of all costs within a 
reasonable period of time in the normal 
course of trade, the Department 
disregarded these sales in its analysis in 
accordance with section 773(b) of the 
Act. For certain grades, we found that 
sufficient sales of industrial 
nitrocellulose were made at or above 
the cost of production and, therefore, 
those shIcs were used in making price* 
to-price comparisons with sales in the 
U.S. markel. For certain other grades of 
industrial nitrocellulose, we found that 
sales which were made above the cost 
of production were inadequate as a 
basis for the determination of foreign 
market value and consequently, we used 
the constructed value of the 
merchandise for these grades of 
industrial nitrocellulose to determined 
their foreign market value. 

Where we used constructed value as a 
basis for foreign market value, we 
calculated it to include the costs of 
materials, fabrication* general expenses. 


profit and the cost of packing. The 
amount added for general expenses was 
the statutory minimum of 10 percent of 
the sum of material and fabrication 
costs, because the statutory minimum 
was higher than the actual general 
expenses. The amount added for profit 
was the statutory minimum of 8 percent 
of the sum of materials, fabrication 
costs, and general expenses because the 
actual profit was less than 8 percent. 

Home market prices were based on 
the f.o.b. or delivered* packed price to 
unrelated purchasers. We made 
deductions, where appropriate, for 
inland freight, and rebates. Adjustments 
were made, where appropriate, for 
differences in warranty expense, credit 
expense, the cost of the merchandise 
being compared* and the cost of packing. 
Adjustments for differences in physical 
characteristics were based on 
differences in the cost of materials, 
labor, and directly-related factory 
overhead. An adjustment was also 
made, where appropriate, for the 
differences between commissions on 
sales to the United States and indirect 
selling expenses in the home market 
used as an offset to U.S. commissions in 
accordance with 8 353.15(c) of the 
Commerce Regulations. 

Adjustments were claimed for 
institutional advertising expenses and 
quality control costs. We did not allow 
these adjustments since they were not 
directly related to the sales under 
consideration as required by section 
353.15 of the Commerce Regulations. 

Technical assistance expense was 
allowed as pari of the offset for U.S. 
commission sales as an indirect selling 
expense and not as a circumstance of 
sole adjustment for all home market 
sales as claimed by the respondent. 

Verification 

In accordance with section 776(a) of 
the Act. we verified the information 
from SNPE which was used in this 
determination. We verified the 
information received on cost of 
production, sales, and the adjustments 
claimed. We were granted access to the 
books and records of SNPE. We used 
standard verification procedures, 
including examination of accounting 
records, financial statements and 
selected documents containing relevant 
information. The home market cost of 
production section of the response was 
verified for a second time by Alexander 
Grant & Co. 

Results of Investigation 

We made fair value comparisons on 
all U.S. sales reported by SNPE. We 
have found tht the foreign market value 
exceeded the United States price on 


31.13 percent of the merchandise sold. 
These margins ranged from 0 to 12.28 
percent. The overall weighted-average 
margin on all industrial nitrocellulose 
sates is 1.38 percent. 

Petitioner's Comments 

Comment 1 

The Department of Commerce (DOC) 
has failed to allocate sufficient financing 
expenses to SNPE's cost of producing 
industrial nitrocellulose. The DOCs cost 
of production analysis should include all 
sales financing expenses that are 
directly related to home market sales of 
industrial nitrocellulose. An alternative 
would be to allocate all SNPE sales 
financing expenses in such a way as to 
take account of the fact that there are 
likely to be no financing expenses in 
selling to the Government of France and 
to related customers. 

DOC position 

When the DOC computes a cost of 
production* all costs, including finance 
expenses, are included. The DOC 
accepts the accounting practices of a 
respondent in making allocations for 
gneral, administrative and selling 
expenses as long as those allocations 
are the usual accounting practices of the 
respondent and are acceptable to the 
DOC. Since financing expenses have 
been allocated to the cost of production 
of industrial nitrocellulose by SNPE In 
accordane with their normal allocation 
methods, the amounts of these expenses 
have been accepted by the DOC. 

Comment 2 

SNPE has allocated indirect selling 
expenses over all products including 
those sold to the Government of France 
and related customers. The DOC should 
allocate SNPE's indirect selling 
expenses solely over sales to unrelated 
customers. 

DOC position 

The DOC verification established that 
SNPE inaccuretely allocated indirect 
selling expenses over the value of all 
nitrocellulose including sales of the 
military grade to related parties. Based 
on our findings. SNPE has reallocated 
these expenses solely to industrial 
notrocellulose based on relative sale 
value of the products sold by the 
Bergerac plant sales department. (The 
Bergrac plant is the only SNPE facility 
which produces industrial 
nitrocellulose). This reallocated amount 
is included in the cost of production. 

Comment 3 

SNPE has understated its research 
and development (R A D) costs for 
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industrial nitrocellulose. TheDOC 
should reallocate SNPE’s R & D costs 
over all of the products produced by the 

company. 

DOC position 

In their response. SNPE deviated from 
their normal accounting practice by 
adjusting the R & D allocations to 
industrial nitrocellulose to exclude R & 

D they believe to have been associated 
with other product groups. The DOC 
accepts the accounting allocations of the 
responding firm for general, 
administrative and selling expenses as 
long as those allocations are the usual 
accounting practices of the respondent 
and are acceptable to the DOC. 
Consequently, we have recomputed the 
allocation for R & D in accordance with 
SN'PK’s normal accounting practices by 
spreading the R A D expenses over ail 
products and have used this figure in 
call ulating the cost of production for our 
fmai determination. 

Comment 4 

The DOC should permit adjustments 
only for differences in circumstances of 
sale directly related to the sales under 

consideration. 

DOC position 

In accordance with S 353.15 of the 
Commerce Regulations, the DOC has not 
showed adjustments for differences in 
circumstance* of sale which are not 
directly related to the sales of industrial 
nitrocellulose under consideration. 

Comment 5 

NSPE is selling industrial 
nitrocellulose in France at prices which 
do not permit it to recover all of its fully 
allocated costs of production. The DOC 
should use the best available 
information in determining the cost of 
production, because SNPE failed to give 
the DOC its profit and toss statement for 
industrial nitrocellulose as requested in 
the questionnaire. 

DOC position 

The DOC’s antidumping questionnaie 
requested financial statements, if they 

prepared for the merchandise under 
investigation. SNPE has stated that it 
maintains profit and loss statements on 
* P^nt basis, not by product, and. 
therefore, one is not avialable for the 
^rehandise under consideration. 
However, the detailed cost of 
production data and profit figures 
submitted by SNPE were verified twice 
by the DOC. Consequently, wc are 
satisfied in using the data provided by 
j'M F, modified in accordance with 
bOC standards. 


Comment 6 

SNPE has deviated from its normal 
accounting practices in reporting to the 
DOC its depreciation costs on a straight* 
line basis rather than by an accelerted 
methodology. 

DOC position 

In their response, SNPE deviated from 
their normal accounting pactice by 
calculating depreciation on a straight- 
line basis. The DOC accepts the usual 
accounting practices of a respondent as 
long as those practices are acceptable 
under the Generally Acceptable 
Accounting Principles in the country of 
production. A respondent may not 
deviate from its normal accounting 
practices unless DOC determines that 
their standard methodology is 
inappropriate. Since this is not the case, 
DOC has used the accelerated method 
in calculating depreciation costs as 
reflected in SNPE’s financial statement. 

Respondent’s Comments 

Comment 1 

An adjustment should be made for the 
differences in the commercial levels of 
trade between the United States and 
France. 

DOC position 

To date. SNPE has not produced 
information which establishes that a 
price differential exists in the home 
market for industrial nitrocellulose or 
other merchandise of the same class or 
kind sold at different levels of trade. 

Such information, if provided, must 
establish that the differences in the 
prices are the result of differences in 
cost of selling at one level of trade as 
compared to the other. Since no 
evidence has been received by the DOC 
which would satisfy the standards of 
§ 353.19 of the Commerce Regulations in 
this regard, we have not made a level of 
trade adjustment in making our final 
determination. 

Comment 2 

Expenses for technical services should 
be allowed as an adjustment to the 
foreign market value as part of the 
indirect selling expense offset where 
comparisons are made with U.S. sales 
involving commissions. 

DOC position 

The DOC has allowed this offset in 
accordance with section 353.15 of the 
Commerce Regulations. 

Comment 3 

RAD expenses unrelated to industrial 
nitrocellulose, but related solely to other 
products or product lines should not be 


imputed to the cost of production of 
Industrial nitrocellulose. Therefore, the 
DOC should use R ft D expenses 
reallocated to the products to which 
they actually apply. 

DOC position 

See DOC position in petitioner's 
comment 3. 

Comment 4 

The straight-line method of calculating 
depreciation costs more accurately 
reflects actual production cost 9 than an 
accelerated method. Therefore, the DOC 
should use depreciation costs developed 
through a straight-line methodology. 

DOC position 

See DOC position in petitioner’s 
comment 8. 

Final Determination 

Based on our investigation and in 
accordance with section 735(a) of the 
Act, we have reached a final 
determination that industrial 
nitrocellulose from France is being sold 
in the United States at less than fair 
value within the meaning of section 731 
of the Act 

Suspension of Liquidation 

In accordance with section 
735(c)(1)(B) and section 733(d)(1) and (2) 
of the Act. we are directing the U.S. 
Customs Service to suspend liquidation 
of all entries of industrial nitrocellulose 
from France. This suspension of 
liquidation applies to all merchandise 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The U.S. Customs Service shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average margin by which the foreign 
market value of the merchandise subject 
to this investigation exceeds the United 
States price. The suspension of 
liquidation will remain in effect until 
further notice. The weighted-average 
margin is 1.38 percent. 

ITC Notification 

We are notifying the ITC and making 
available to It all non-privileged and 
non-confidentia! information relating to 
this determination. We will allow the 
ITC access to all privileged and 
confidential information in our files, 
provided it confirms that it will not 
disclose such Information, either 
publicly or under an administrative 
protective order, without the written 
consent of the Deputy Assistant 
Secretary for Import Administration. If 
the ITC determines that material injury 
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or threat of material injury does not 
exist this proceeding will be terminated 
and all securities posted as a result of 
the suspension of liquidation will be 
refunded or cancelled. If the ITC 
determines that such injury does exist, 
we will issue an antidumping order 
directing Customs officers to assess an 
antidumping duty on industrial 
nitrocellulose from France entered, or 
withdrawn from warehouse, for 
consumption after the suspension of 
liquidation, equal to the amount by 
which the foreign market value exceeds 
the United States price. This 
determination is being published 
pursuant to section 735(d) of the Act (lfl 
U.S.C. 1673(d)). 

Lawnmco |. Brady, 

Assistant Secretary for Trade Administration . 
May 9.1963. 
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Final Negative Countervailing Duty 
Determination; Fresh Asparagus From 
Mexico 

agency: International Trade 
Administration, Commerce. 
action: Final Negative Countervailing 
Duty Determination._ 

summary: We have determined that no 
benefits which constitute bounties or 
grants within the meaning of the 
countervailing duty law are being 
provided to producers or exporters in 
Mexico of fresh asparagus, as described 
in the "Scope of Investigation" section 
of this notice. 

effective date: May 13.1983. 

FOR FURTHER INFORMATION CONTACT. 

G. Leon McNeill or Julia E. Hatchcox. 
Office of Investigations. Import 
Administration International Trade 
Administration. U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue. N.W., Washington. D.C. 20230, 
telephone (202) 377-1273. 

SUPPLEMENTARY INFORMATION: 

Final Determination 

Based upon our investigation, we 
determine that no benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930. as amended (the Act), are being 
provided to producers or exporters in 
Mexico of fresh asparagus, as described 
in the "Scope of Investigation" section # 
of this notice. 

Case History 

On November 3.1982. we received a 
petition from the California Asparagus 
Growers* Association, Washington 
Asparagus Growers* Association. 


Michigan Asparagus Growers* 
Association, and Imperial Valley 
Asparagus Growers’ Association, filed 
on behalf of the fresh asparagus 
industry in the United States. The 
petition alleges that the government of 
Mexico bestows bounties or grants upon 
the production or exportation of fresh 
asparagus within the meaning of section 
303 of the Act 

We found the petition to contain 
sufficient grounds upon which to initiate 
a countervailing duty investigation and, 
on November 23.1982, we initiated a 
countervailing duty investigation (47 FR 
53934). 

Mexico is not a "country under the 
Agreement” within the meaning of 
section 701(b) of the Act, and therefore 
section 303 of the Act applies to this 
investigation. Under this section, where 
as here the merchandise being 
investigated is dutiable, the domestic 
industry is not required to allege that, 
and the U.S. International Trade 
Commission is not required to determine 
whether, imports of this product cause 
or threaten material injury to a U.9. 
industry. 

On December 0 , 1982, we presented a 
questionnaire concerning the allegations 
in the petition to the government of 
Mexico in Washington. D.C. On 
December 22.1982, we presented a letter 
clarifying certain points in our 
questionnaire to the government of 
Mexico in Washington, D.C. 

On December 17.1982. we received 
from the government of Mexico a 
request for the postponement of the 
preliminary determination to the extent 
permitted by the law. The government of 
Mexico made this request upon the 
basis that the case is "extraordinarily 
complicated" under section 703(c)(1)(B) 
of the Act. 

On January 7,1983. we announced our 
intention to postpone the preliminary 
countervailing duty determination 
involving fresh asparagus until not later 
than February 22.1983 (48 FR 2157). We 
determined, under section 703(c)(1)(B) of 
the Act. that the case is extraordinarily 
complicated because the alleged subsidy 
practices are numerous and complex, 
because the issues involved are novel, 
and there are numerous Firms whose 
activities must be investigated. We 
determined that the parties concerned 
were cooperating, and that additional 
time was necessary to make the 
preliminary determination. 

On January 14,1983, we received from 
the government of Mexico a response to 
our contervailing duty questionnaire 
regarding fresh asparagus. In 
accordance with our procedures, we 
sent on February 9.1983, a supplemental 
questionnaire to the government of 


Mexico. Wc also informed the 
petitioners and other interested parties 
that they had additional time to 
comment. On February 10.1983, we 
received from the government of Mexico 
the response to our supplemental 
questionnaire regarding fresh asparagus. 
We also received comments from the 
counsel for California Asparagus 
Growers* Association, Washington 
Asparagus Growers* Association. 
Michigan Asparagus Growers' 
Association, and Imperial Valley 
Asparagus Growers’ Association on 
February 14.1983, and a letter from 
counsel for the Imperial Valley 
Asparagus Growers* Association 
including additional allegations 
regarding the provision of water at 
subsidized rates, and government 
operation of and construction of 
irrigation facilities. 

On February 22.1983. we issued our 
preliminary determination in this 
investigation (48 FR 8830). We 
preliminarily determined that no 
benefits which constitute bounties or 
grants within the meaning of the 
countervailing duty law were being 
provided to producers or exporters in 
Mexico of fresh asparagus. 

W r e preliminarily determined that 
producers or exporters of fresh 
asparagus did not use or were not 
eligible for the following programs: 

• Fund for the Promotion of Exports 
of Mexican Manufactured Products 
(FOMEX). 

• Certificados de Promocion Fiscal 
(CEPROFI). 

• Import duty reductions and 
exemptions on raw materials and 
auxiliary materials physically 
incorporated into the exported product. 

• Sistema Alimentario Mexicano 
(SAM). 

• Preferential loans granted to 
Mexican agriculture through the Fund 
Established in Relation to Agriculture 
(FIRA): the Guarantee and Development 
Fund for Agriculture, Livestock and 
Poultry (FONDO): and the National 
Bank of Rural Credit. 

• Discounts on fertilizers, 
insecticides, seeds and fuels. 

We preliminarily determined that the 
following program was suspended and 
not used recently: 

• Certificado de Devolucion de 
Impuestos Indirectos (CEDI). 

We preliminarily determined we need 
additional information regarding the 
following programs: 

• Government financing and 
operation of irrigation projects, 
including water provided by the 
government at subsidized rates 
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• Investment credits for acquisitions 
>y purchasers located in border areas of 
jew machinery and equipment 
nanufactured of Mexico. 

• Credits to promote increased 
•mpluyment or to maintain pre- 
lev a I uation employment. 

• Special incentives for producers or 
ixporters if they are companies 
‘stabhshing manufacturing plants in 
wrder areas. 

• Accelerated depreciation for the 
instruction of wholesale warehouses in 

he border area. 

)n March 9.1983, we presented another 
uppirmentary questionnaire to the 
Mexican government. 

From March 21 to 31.1983, we verified 
he response of the Mexican government 
o our questionnaires regarding fresh 
isp«rugus. During the course of 
erification, we verified the elements 
ontained in our March 9.1983 
luestionnarie to the Mexican 
overnment The Mexican government 
irovtded a forma] response to this 
uesbonnarie on April II. 1983. 

On April 20,1983, we requested that 
he Mexican government provide us 
vith further information regarding the 
ovemment’s participation in the 
(instruction or operation of irrigation 
rojects. The Mexican government 
rovided us with that information on 
^pril 20.1983. The material related to 
construction of such irrigation 
Joihties is material published by the 
Mexican Secretaria de Agriculture y 
tiMiursos Hydraulicos. 

rope of Investigation 

The product covered by this 
Bvestigation to fresh asparagus, current 
Iassifiable under item 137.9520 of the 
onff Schedules of the United States 
nnotated (TSUSAL 
The period for which we are 
Keyring subsidizations January 1, 
to September 30.1982. 

nolysis of Programs 

1 Programs for which Producers or 
^porters of this Product Are Not 

Hgible. 

^ Fund for the Promotion of Exports 
"Mexican Manufactured Products 
7 0MEX). FOMEX is a trust established 
V *he government of Mexico to promote 
le manufacture and sale of exported 
r <x1ucts. The fund is administered by 
'f Mexican Treasury Department with 
‘ e Bank of Mexico Acting as the 
•Jstee The Bank of Mexico administers 
,e financing of FOMEX loans through 
nanc tal institutions which establish 
infracts for lines of credit with 
^mifacturers and exporters, 
in order for a company to be eligible 
Dr FOMEX financing for exports, the 


following requirements must be met: (1) 
The product to be manufactured must be 
included on a list made public by 
FOMEX; (2) the articles to be exported 
must have a minimum of 30 percent 
national content in direct production 
co9ts; (3) loans granted for pre-export 
must be in Mexican currency, while 
loans for export sales are established in 
U.S. dollars or any other foreign 
currency acceptable to the Bank of 
Mexico; and (4) the exporter must carry 
insurance against commercial risks on 
export financing loans to the extent of 
the loans. In previous final 
countervailing duty determinations 
regarding Mexico, we have found the 
FOMEX program to confer benefits 
constituting bounties or grants. 

We verified that producers or 
exporters of fresh asparagus are not 
eligible for FOMEX financing because 
FOMEX is not permitted to provide 
loans for agricultural products; and. 
according to the Rules of FOMEX. 
published August 10.1979, by the Banco 
de Mexico, S.A.. does not do so. We 
verified that only manufactured articles 
may qualify for FOMEX financing, and 
that the producers or exporters of fresh 
asparagus do not receive benefits under 
the FOMEX program. 

b. Cert/ficadas de Promocion Fiscal 
(CEPROFI). In 1979 the government of 
Mexico introduced a four-year National 
Industrial Development Plan {NIDP) 
which spells out broad economic goals 
for the country. Tax credits called 
CFPROFTs are used to promote the 
NIDP goals, which include increased 
employment, regional decentralization, 
industrial development, and the 
promotion of small and medium-sized 
firms. 

CEPROFI certificates are non- 
trnnsferabie tax certificates of a set 
value which may be used for a five year 
period to pay federal taxes. In previous 
final countervailing duty 
detemiininations regarding Mexico, we 
have found that certain types of 
CEPROFIs provide benefits constituting 
bounties or grants. 

As a result of our verification, we 
determine that producers or exporters of 
fresh asparagus are not eligible under 
the CEPROFI program for any benefits. 
According to the “Accord Establishing 
Priority Industries for the Creating of 
Fiscal Stimulants" published in the 
March 9.1979 Diario Oficial, the only 
category of fruits or vegetables eligible 
for benefits under the CEPROFI program 
is processed fruits and vegetables. We 
verified that no producer or exporter of 
fresh asparagus received benefits under 
the CEPROFI program. 

C. Certificado de Devolucion de 
Jmpuestos Indirectos (CEDI ). CEDI is a 


tax certificate that was issued by the 
government of Mexico in an amount 
equal to a percentage of the f.o.b. value 
of the exported merchandise or, if 
national insurance and transportation 
were used, a percentage of the c.i.f. 
value of the exported product. The 
CEDls were non-transferabie and could 
be applied against a wide range of 
federal tax liabilities (including payroll 
taxes, value added taxes, federal 
income taxes, and import duties) over a 
period of Five years from the date of 
issuance. 

We determined in past cases that the 
CEDI program was countervailable. The 
government of Mexico notified us that 
as of August 25.1982, it discontinued the 
eligibility of all products for the CEDI 
program. We have determined in other 
recent cases that the CEDI certificates 
were not being issued and that, 
according to an August 25.1982 decree 
published In the Diario Oficial, the CEDI 
program had been suspended. Based on 
our verification, we determine that 
producers or exporters of fresh 
asparagus were not eligible for and did 
not receive benefits constituting 
bounties or grants under the CEDI 
program, and would not be eligible if it 
were reactivated in Its past form. 

d. The S/slema Alimentario Mexicano 
(SAM) Program. According to publicly 
available information, the SAM 
program, established in April 1980, w «9 
an effort on the part of the Mexican 
government to guarantee a minimum 
level of nutrition for the Mexican 
populace and to achieve independence 
for Mexico in the food sector. In order to 
achieve this minimum level of nutrition, 
the SAM program focuses upon the 
production, processing, marketing and 
consumption of those items defined by 
the National Institute of Nutrition as 
being included in the "basic food 
basket" for Mexico. In order to foster 
the availability of basic food products, 
the SAM program provided numerous 
services, including the inputs for these 
basic foods, increasing the guaranteed 
prices for basic foodstuffs, increasing 
credit to the agricultural sector and 
developing technology suitable to the 
needs of Mexico’s small farmers. 

Petitioners alleged that under the 
SAM program. Mexican producers or 
exporters of fresh asparagus received 
the following benefits which could 
constitute bounties or grants: (a) Duty 
reductions for producers on imports of 
raw materials for the production and 
distribution of goods covered by the 
SAM program: (b) tax credits for 
investments In vehicles used to 
distribute basic goods; (c) reductions on 
business income tax rates for companies 
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in the agricultural sector or such 
companies which process their basic 
product; (d) preferential loans granted to 
Mexican agriculture: (e) credits for crop 
insurance and marketing reorganization; 
(f) credits to producers selling products 
at prices Fixed by the government. 

During the course of our verification, 
we found that only producers of 
specified basic foods were eligible for 
SAM. Asparagus is not considered by 
the Mexican government to be a basic 
food and was not included on the list of 
foods eligible for assistance under SAM. 
Furthermore, we found that only 
products designated by the Mexican 
government and included in this list of 
basic foods were eligible for SAM 
benefits as outlined in the April 17.1980. 
Diario Oficial Announcement of the 
establishment of the program. We also 
verified at the company/associalion 
level that producers and exporters of 
fresh asparugus did not receive benefits 
under the SAM program. 

Since asparagus is not considered a 
basic food crop in Mexico, producers or 
exporters of this product were not 
eligible for benefits under SAM. We 
determine that producers or exporters of 
fresh asparagus were not eligible for 
and did not receive under SAM benefits 
which might have constituted bounties 
or grants. In addition, we found that the 
SAM program was terminated effective 
January 19.1983. as announced in the 
Diario Oficiai 

E. Investment Credits for New 
Machinery . Under the CEPROF1 
program, the government of Mexico 
provides tax credits for the purchase of 
Mexican-made machinery or equipment 
and fixed investment In new industries. 
As previously noted, producers or 
exporters of fresh asparagus are not 
eligible for benefits under CEPROF1. We 
verified that such tax credits are an 
integral part of the CEPROF1 program. 
We determine that producers or 
exporters of fresh asparagus in Mexico 
ore not eligible for and did not receive 
investment credits for new machinery 
under the CEPROF1 program. We also 
found no evidence that producers or 
exporters of fresh asparagus receive 
such incentive benefits under any other 
practice. 

F. Credit to Promote Employment. 
Under the CEPROFI program, the 
Mexican government provides tax 
credits for the generation of 
employment. Producers or exporters of 
fresh asparagus are not eligible for 
benefits under CEPROFI. We verified 
that such tax credits are an intergal part 
of the CEPROFI program, and that 
producers or exporters of fresh 
asparagus from Mexico are not eligible 
for tax credit and did not receive such 


credits for generating increased 
employment under the CEPROFI 
program. We also found no evidence 
that producers or exporters of fresh 
asparagus receive such incentive 
benefits under any other practice. 

G. Accelerated Depreciation for 
Construction. Petitioners alleged that 
producers or exporters of fresh 
asparagus may be eligible for 
accelerated depreciation for the 
construction of wholesale warehouses in 
the border area. We found that 
accelerated depreciation is available to 
industries located in the border areas. 
We also found that such depreciation is 
not limited to the construction of 
wholesale warehouses. Producers of 
non-processcd agricultural products, 
including producers of fresh asparagus, 
are not eligible for such accelerated 
depreciation since their income tax. 
unlike that of industry, is determined on 
the basis of a percentage of their 
expenses. Therefore, we determine that 
producers or exporters of fresh 
asparagus are not eligible to receive 
accelerated depreciation benefits and do 
not receive such benefits. 

We verified that producers of fresh 
asparagus fall within the tax category 
established by the Mexican government 
for vegetables for export. Because of 
their inclusion in this tax category, 
producers or exporters of fresh 
asparagus pay taxes based on the 
highest percentage of their expenses. 
Agricultural products which are not 
exported are subject to lower tax rates 
in accordance with the tax laws of 
Mexico. Therefore, we determine that 
producers or exporters of fresh 
asparagus receive no preference under 
this tax system. 

We determine that producers or 
exporters of fresh asparagus do not 
receive such benefits from accelerated 
depreciation under the CEPROFI 
program. We also found no evidence 
that producers or exporters of fresh 
asparagus receive such benefits under 
any other Mexican government program. 

11. Preferential Loans Granted to 
Mexican Agriculture . 1. Fund 
Established in Relation to Agriculture 
(FIRA). F1RA is a series of trusts 
administered by the Bank of Mexico. 

The Guarantee and Development Fund 
for Agriculture. Livestock, and Poultry 
(FONDO) is one of these trusts. FIRA 
trusts were established to support the 
farming and livestock sectors and 
agriculture-related areas through the 
provision of fixed asset investment 
loans and working capital loans. 
According to ‘The FIRA Credit Policy" 
published by the Banco de Mexico S.A.. 
FIRA trusts are permitted to provide 
assistance only in the production of 


basic foods. FIRA provides: (a) short 
term financing for up to two years; (B) 
medium and long term financing up to 15 
years, and (c) technical assistance for 
basic food production. The trusts under 
FIRA guarantee up to 80 percent of the 
loans granted by the banking system to 
low-income producers of basic foods. 
FONDO. a specialized trust, encourages 
credit institutions to finance producers 
of basic foods. According to publicly 
available information, it does this 
through financial backing and technical 
assistance. 

We verified that FIRA and its 
subordinate trusts were established to 
provide assistance in the production of 
basic foods. Producers or exporters of 
fresh asparagus are not eligible for 
assistance through FIRA and its trusts. 
We determine that producers or 
exporters of fresh asparagus are not 
eligible for and do not receive any 
benefits under FIRA or any of its 
subordinate trusts. 

2. National Rural Credit Bank. The 
National Rural Credit Bank, which 
administers the Fund for the 
Developement and Support of 
Agricultural Industry, is controlled by 
the Mexican government and receives 
its funds exclusively from federal 
sources. The purpose of this entity is to 
promote the development of 
agricultural-related industries. To 
accomplish this goal, the National Rural 
Credit Bank provides technical and 
financial support for the 
industrializqtion and commercialization 
of basic products. According to a recent 
internal Mexican government document 
obtained during verification, we found 
that fresh asparagus is not designated us 
a basic product by the Mexican 
government; therefore, producers and 
exporters of fresh asparagus are not 
eligible for any financing through the 
National Rural Credit Bank. Only 
producers of those products designated 
as basic products may receive short¬ 
term financing for purchases of raw 
materials and medium-term financing 
for purchases of farm equipment. 

Based on our verification, we 
determine that producers or exporters of 
fresh asparagus are not eligible for and 
do not receive financing through the 
National Rural Credit Bank. 

I. Discounts On Fuels. On December 
28,1978, a presidential decree 
established the conditions and 
requirements whereby certain industries 
which ivest in specified regions (such as 
the border ureas), could obtain 
discounts on certain fuels. Only those 
industries eligible for CEPROFI could 
receive such discounts. As previously 
noted, fresh asparagus is not eligible for 
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benefits under CEPROFI. Therefore, 
asparagus producers were not eligible 
for such discounts. Moreover we 
verified the fuel discount decree was 
cancelled on November 30.1982. thus 
terminating the fuel discount benefit. 

We determine that producers or 
exporters of fresh asparagus did not 
receive and were not eligible during the 
ftfriod of investigation for benefits 
jnder the fuel discount decree. 

I Import Duty Reductions and 
Exemptions and Incentives for the 
Establishment of Plants in the Border 
\reos. Based on our verification, we 
ound that these two programs are 
uten elated. Plants established in 
>orJer areas may qualify for import 
July reductions or exemptions on items 
tesignated by the government to be in 
ihori supply in Mexico. These 
eductions or exemptions are temporary 
md nre available only to industry and 
o certain agro industries which produce 
iroo’ssed agricultural products. Such 
tductions or exemptions are not 
iviiil.ible to unprocessed agricultural 
irotidets, including fresh asparagus. We 
letermine that producers or exporters of 
resh asparagus in Mexico do not 
eceive and are not eligble for these 
ttnefits, 

K Discounts on Insecticides. Under 
he SAM program, producers of 
pecified basic foodstuffs could benefit 
mm a discount on insecticides. 

Reducers or exporters of fresh 
spdi agus were not eligible to receive 
uch benefits under the now terminated 
‘AM program since asparagus is not 
onsidered a basic food. Furthermore, 
►reducers or exporters of fresh 
Bparagus purchase their insecticides 
mm private sources. We found no 
vidence that producers or exporters of 
resh asparagus receive any discounts 
,n purchases of insecticides under any 
fcxscan government programs. 

L Discounts on Seeds. Under the 
AM program, producers of specified 
>ask foodstuffs could benefit from a 
liscount on seeds purchased. As 
reviously noted, producers or exporters 
>1 fresh asparagus were not eligible for 
enofsts under the now terminated SAM 
rogram. since fresh asparagus is not 
onsidered a basic food in Mexico. 
Producers or exporters of fresh 
tparagus do not purchase their seeds 
mm any government organization, but 
ather use seeds produced by their own 
We found no evidence that 
frodueers or exporters of fresh 
^ragus are eligible for or received 
ln V discounts on purchases of seeds 
®dpr any Mexican government 

fcograms. 

, U- Programs Determined Not To Be 
'OurJervailable. A. Provision of Water. 


Currently there are 77 water districts in 
Mexico. Water allocation decisions in 
each district are made by a committee 
composed of representatives of various 
government agencies, including the 
Secretaria de Agriculture y Recursos 
HydraulJcos (SARH). and 
representatives of local farmers and 
agricultural associations. These 
committees prepare annual plans which 
allocate, based on water supply, the 
amount of land available for the 
production of various crops. 

Such plans are coordinated at the 
national SARH headquarters in Mexico 
City. In addition, each of these 
committees establishes the water rates 
for its district. 

Approximately 100 percent of water 
used in the Caborca, Sonora area comes 
from private wells, while approximately 
99 percent of water used In the 
Guanajuato area comes from private 
wells. These are two of the asparagus- 
producing areas in Mexico. Currently, 
according to Mexican government 
regulations, new wells may be 
established only in order to replace old 
wells which are no longer serviceable. 
The Mexican government does not 
provide any assistance in the 
construction of new wells. 

In the Mexicali, Baja California 
asparagus-producing region, water for 
irrigation is from two sources. These are 
government-owned or private wells and 
the Colorado River. Most of the water 
used in this area comes from wells, 
whether govenment operated or private. 
Water from the Colorado River is 
allocated beween the United States and 
Mexico based on an international treaty. 
An international entity consisting of 
both U.S. and Mexican representatives 
allocates the water from the Colorado 
River. This water, plus that obtained 
through underground pumping from 
wells, is used for agricultural, industrial 
and residential purposes. 

Counsel for one of the petitioners 
alleges that producers of agricultural 
products receive water at rates 
subsidized by the Mexican government. 

In the Mexicali, Baja California 
asparagus-producing region, water rates 
differ according to use; there are 
different rates for water used for 
agricultural purpose, water used for 
industrial purposes, or residential 
consumption. The rate for water used 
for agricultural purposes is 
approximately 50% less than the rate for 
water used for industrial and residential 
purposes. This uniform low rate applies, 
however, to the water used for all 
agricultural purposes in this area. 
Preferential rates are not provided to the 
producers of any one agricultural 
product. We do not consider the 


provision of water at a uniform rate to 
all agricultural producers in this region 
to be a benefit, which would constitute a 
bounty or grant, because we consider 
the agricultural sector to constitute more 
than a single group of industries within 
the meaning of the Act. The provision of 
low cost water is generally available to 
the entire agricultural sector of this 
water district and not specifically 
targeted toward asparagus production. 
Therefore, we determine that the 
provision of water at a uniform rate to 
the agricultural sector of this water 
district does not provide to producers or 
exporters of fresh asparagus a benefit 
which constitutes a bounty or grant. 

B. Construction and Operation of 
Irrigation Facilities . Petitioners alleged 
that the Mexican government has, and 
still does, invest in the construction and 
operation of irrigation facilities. The 
government of Mexico does participate, 
through inputs of capital from domestic 
and international sources, in the 
construction and upkeep of irrigation 
facilities. This participation does not 
confer a bounty or grant provided only 
to a specific industry or group of 
industries. 

Facilities provided through 
government participation in such 
projects are available for use by the 
agricultural sector as a whole. 
Agricultural production in the Mexicali. 
Baja California area depends upon 
irrigation facilities which use water from 
private or government operated wells, or 
from the Colorado River. Some of these 
activities involve international 
cooperation with the United States in 
using the Colorado River as a source of 
water for irrigation. Although the 
Mexican government has participated in 
the construction and operation of 
irrigation projects in this area, these 
projects are not specifically targeted to 
asparagus. Indeed, asparagus comprises 
less than one percent of the total 
agricultural production of that area. 
Instead, wheat and barley comprise a 
larger portion of the agricultural 
products gtpwn in the Mexicali area. 
Irrigation facilities in the Mexicali area 
except for privately-owned wells, exist 
for and are use by the entire agricultural 
sector of this area. 

In addition, irrigation projects 
financed by or operated with 
government assistance are not limited to 
a specific region. Consistent with 
judicial and administrative decisions, 
we have found that where benefits are 
bestowed by a government under 
various regional development programs 
to industries in specified development 
areas, those benefits can constitute 
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bounties or grants within the meaning of 
the countervailing duty law. 

Here, the Mexican water projects, 
such as those in the areas where the 
asparagus at issue is produced, are not 
limited to specific, targeted regions; they 
are constructed throughout Mexico. The 
location of such projects is determined 
by obvious considerations of the 
amenability of an area to irrigation in 
the context of normal agricultural needs 
and practices. We have ascertained that 
funds have been expended throughout 
Mexico for such projects, including 
improvements to existing facilities. Such 
expenditures do not constitute subsidies 
by reason of any regional character. 

Further in this case, as explained in 
this notice, the incentive programs 
provided by the Mexican government 
for regional development purposes (such 
ns accelerated depreciation for 
construction or the elements of the 
CEPROFI program) are not available to 
producers or exporters of fresh 
asparagus. 

C. Discussion on Fertilizers. 
Fertifizantes Mexicanos, S.A. (Fertimex). 
a country-wide, state-owned monopoly, 
produces and distributes the ingredients 
for most of the fertilizer used in Mexico. 
We verified that fertilizer ingredients 
used in Mexico but not produced by 
Fertimex are imported. The prices for 
fertilizer are set on a national level and 
published in the Diorio Of idol. The 
prices set for fertilizer are established 
on a country-wide basis, and are not 
established or adjusted on either a 
regional or product basis. Thus, fertilizer 
is available at a uniform price to all 
agricultural producers throughout 
Mexico. No discounts are granted on 
either a regional or product basis. W f e 
determine that producers or exporters of 
fresh asparagus do not receive benefits 
which constitute bounties or grants 
through the Mexican government's 
system of setting prices for fertilizers. 

Petitioner's Comments 

Comment 1 

Petitioners believe that bounties or 
grants are being provided to producers 
of fresh asparagus in Mexico through 
processors in Mexico of canned 
asparagus. Petitioners believe that such 
bounties are passed on to the growers of 
fresh asparagus. 

DOC Position 

We found that the fresh asparagus 
producers or exporters involved in this 
case have no relationship with any 
asparagus processors in Mexico. They 
instead concentrate solely on marketing 
the fresh product. Since asparagus 
producers and asparagus processors are 


not related, such transactions would not 
result in a benefit for producers or 
exporters of fresh asparagus. 

Comment 2 

Petitioners stated that the Mexican 
government has targeted expenditures 
on irrigation projects to the 
northwestern area of the country in 
order to promote the production of high 
value products, including vegetables. 

DOC Position 

Irrigation facilities in the northwest of 
Mexico are generally available to the 
entire agricultural sector, with the 
exception of privately funded wells. The 
construction and operation of 
government irrigation projects in 
northwestern Mexico is not part of any 
regional development plan established 
by the Mexican government. Rather the 
Mexican government, in a normal 
function of government, has contributed 
significant assistance to irrigation 
projects throughout Mexico. 

Comment 3 

Petitioners alleged that the Mexican 
government provides in the asparagus 
producing areas low cost water to 
agricultural products which are of high 
value and which can be exported. 

DOC Position 

We found that water rates were 
provided to the entire agricultural sector 
at uniform rates within a district, for 
example, the Mexicali. Baja California 
area. We found no evidence that 
producers of high value export products 
received water at lower rates than 
producers of other agricultural products. 
Thus, we found that a specific industry 
or group of industries of the agricultural 
sector was not provided with special 
water rates as a result of any 
government-sponsored development 
program. 

Comment 4 

Petitioners claimed that the current 
operation of Mexico's irrigation system 
gives preferential status to vegetables, 
including asparagus. It is irrelevant 
whether or not such irrigation facilities 
were originally constructed with the 
intent to favor asparagus production. 

DOC Position 

Again, we found that irrigation 
facilities in the asparagus-producing 
regions are generally available to all 
agriculture. Therefore, asparagus 
producers and exporters do not thereby 
receive a bounty or grant. 


Comment 5 

Petitioners alleged that the Mexican 
government provides credit facilities to 
assist in agricultural production for 
export. 

DOC Position 

As stated in this notice, we found no 
instances or evidence that producers or 
exporters of fresh asparagus receive or 
are eligible for any government- 
sponsored credit facilities. We found 
that producers or exporters of fresh 
asparagus are not eligible and did not 
receive (a) financing through FOMEX. 

(b) credit benefits under SAM. or (c) 
financing under the Fund Established in 
Relation to Agriculture or the National 
Rural Credit Bank. 

Comment 6 

Petitioners alleged that the Mexican 
government has targeted particular 
products, including fresh asparagus for 
export, and has provided to producers of 
these crops preferential access to inputs. 

DOC Position 

As stated in sections W, I-K. I-L and 
II-C of this notice, we found that no 
producer or exporter of fresh asparugus 
received any type of discount on such 
inputs as fertilizers, insecticides, fuels, 
or seeds. 

Respondent's Comments 
Comment 1 

Fresh asparagus has never been 
included in any list of products eligible 
for FOMEX financing. FOMEX provides 
financing only for manufactured 
products, and fresh asparagus is not a 
manufactured product. 

DOC Position 

FOMEX is not permitted to provide 
loans for agricultural products and. 
according to its rules of operation, does 
not do so. 

See Section 1-A of this notice. 
Comment 2 

The SAM program was established to 
foster the availability of basic food 
products in Mexico, and, at no time, has 
fresh asparagus been considered by the 
Mexican government as a basic food 
item eligible for SAM benefits.-Further, 
the SAM program has been 
discontinued. 

DOC Position 

The SAM program was established to 
foster the increased production of basic 
food items in an attempt for Mexico to 
become independent of imports of these 
basic foods. Fresh asparagus is not 
considered a basic food item. and. 
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therefore, producers or exporters of 
fresh asparagus were not eligible to 
receive benefits through the SAM 
program. As noted, the SAM program 
has been discontinued. See Section I-D 
of this notice. 

Comment 3 

The CEPROF1 program was designed 
*o assist, through the provision of tax 
credits against federal taxes, firms 
carrying out investments in certain 
industrial activities. Producers or 
exporters of fresh asparagus are not 
eligible for nor have they received any 
benefits under the CEPROF1 program. 

DOC Position 

We agree. See Section I-D. E. F, G, I of 

this notice. 

Comment 4 

The CEDI program Is no longer in 
operation, and producers or exporters of 
fresh asparagus were not eligible for 
CFDI even when it was operational. 

DOC Position 

We agree. See Section I-C of this 

notice. 

Comment 5 

Fresh asparagus producers or 
exporters have not received fuel 
discounts and were not eligible for fuel 
discounts. Furthermore, this program is 
no longer in effect. 

DOC Position 

We agree. See Section 1-1 of this 

notice. 

Comment 6 

Producers and exporters of fresh 
asparagus in Mexico have not received 
and are not eligible for financing 
through F1RA and the National Bank of 

Rural Credit. 

DOC Position 

We agree. See Section I-H of this 

notice?. 

Comment 7 

Producers and exporters of fresh 
asparagus are not eligible for and have 
not received any benefits from the law 
Permitting accelerated depreciation. 

DOC Position 

W e agree. See Section I-G of this 

notice. 

Comment 8 

Producers or exporters of fresh 
asparagus do not receive discounts on 
Purchases of seeds as they do not 
Purchase seeds from any concern or 
agency of the Mexican government 


DOC Position 

We verified that producers or 
exporters of fresh asparagus use seeds 
produced by their own crops. See 
Section I-L of this notice. 

Comment 9 

Fertilizers are available at a single 
price in Mexico, and there is no 
variation in this price based upon region 
or crop. There are no preferential prices 
for producers or exporters of fresh 
asparagus. 

DOC Position 

W'e agree. See Section Il-C of this 
notice. 

Comment 10 

Producers or exporters of fresh 
asparagus do not benefit from 
preferential water rates, or government 
construction and operation of irrigation 
facilities. 

DOC Position 

We do not consider the provision of 
water at a uniform rate to all 
agricultural producers in a region to be a 
benefit. Producers or exporters of fresh 
asparagus do not receive a benefit 
through government construction and 
operation of irrigation facilities since, in 
this case, these facilities are generally 
available to the entire agricultural 
sector. 

See Sections II-A and 1I-B of this 
notice. 

VL Verification 

In accordance with section 776(a) of 
the Act, we verified the data used in 
making our final determination. During 
the verification we followed normal 
procedures, including inspection of 
documents with government officials, 
and on-site inspection of the records 
and operations of producers and 
exporters of fresh asparagus. 

Administrative Procedures 

The Department has afforded 
interested parties an opportunity to 
present oral views in accordance with 
its regulations (19 CFR 355.35). Counsel 
for the petitioners requested a hearing in 
this investigation; however, a hearing 
was not held as the request was not 
made in a timely manner, and counsel 
indicated that no one from the 
requesting firm would be present at the 
hearing. In accordance with the 
Department's regulations (19 CFR 
355.34(a)), written views have been 
received and considered. We are hereby 


concluding our investigation regarding 
this case. 

Lawrence |. Brady, 

Assistant Secretary for Trade Administration. 
May 9,1983. 

(TO Due 0~l2t» Filed S-12-43. *44 *m| 

BtLUMG COOC JS10-2V* 


University of California; Decision on 
Application for Duty-Free Entry of 
Scientific Instrument 

The following is a decision on on 
application for duty-free entry of a 
scientific instrument pursuant to Section 
6(c) of the Educational. Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L 89-651. 80 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 a9 amended by 47 FR 
32517). 

A copy of the record pertaining to this 
decision is available for public review 
between 8:30 a.m. and 5:00 p.m. in Room 
1523, Statutory Import Programs Staff. 
U.S. Department of Commerce. 14th and 
Constitution Avenue, NW., Washington, 
D.C. 20230. 

Docket No. 83-27. Applicant; 
University of California. Department of 
Pathology. La Jolla, CA 92093. 

Instrument: Camera for Electron 
Microscope. Manufacturer. Siemens 
Corp., West Germany. Intended use of 
instrument: See Notice on page 53083 in 
the Federal Register of November 24, 
1982. 

Comments: No comments have been 
received with respect to this application 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign 
instrument, for such purposes as this 
instrument is intended to be used, is 
being manufactured in the United 
States. 

Reasons: The application relates to a 
compatible accessory for an instrument 
that has been previously imported for 
the use of the applicant institution. The 
accessory is being furnished by the 
manufacturer which produced the 
instrument with which it is intended to 
be used. We are advised by the 
Department of Health and Human 
Services in its memorandum dated April 
4. 1983 that the accessory is pertinent to 
the applicant's intended uses and that it 
knows of no comparable domestic 
accessory. 

The Department of Commerce knows 
of no similar accessory being 
manufactured in the United States 
which is interchangeable with or can be 
readily adapted to the instrument with 
which the accessory is intended to be 
used. 
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(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials.) 

Frank W. Creel. 

Acting Director , Statutory Import Programs 
Staff. 

(HI Doc acV-12»M Filed V-!2-« A 4A am| 

BILLING COOC 3510 - 3 S-M 


Applications for Duty-Free Entry of 
Scientific Instruments; National 
Aeronautics and Space Administration, 
et al. 

The following are notices of the 
receipt of applications for duty-free 
entry of scientific instruments published 
pursuant to Section 6(c) of the 
Educational. Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L 89-651; 00 Stat. 897) and the 
regulations issued pursuant thereto (15 
CFR Part 301 as amended by 47 FR 
32517). 

Interested persons may present their 
views with respect to the question of 
whether an instrument or apparatus of 
equivalent scientific value for the 
purposes for which the instrument is 
intended to be used is being 
manufactured in the United States. 

Comments must be filed in 
accordance with f 301.5(a) (3) and (4) of 
the regulations. They are to be filed in 
triplicate with the Director. Statutory 
Import Program Staff. U.S. Department 
of Commerce. Washington, D C. 20230. 
within 20 calendar days after the date 
on which this notice of application is 
published in the Federal Register. 

A copy of each application is on file in 
the Department of Commerce, and may 
be examined between 8:30 a.m. and 5:00 
p.m.. Monday through Friday. Room 
1523.14th and Constitution Avenue, 

NW.. Washington. D.C. 20230. 

Docket No. 82-00326R. Applicant: 
National Aeronautics and Space 
Administration. Resident Office. Jet 
Propulsion Laboratory, 4800 Oak Grove 
Drive, Pasadena. CA 91109. Instrument: 
Exchner Laser System. Model EMG- 
101E and Accessories. Manufacturer 
Lambda Physik. West Germany. 
Application is a resubmission, notice of 
which was published in the Federal 
Register of September 20. 1982. 

Docket No. 83-179. Applicant: Sutter 
Community Hospitals. Sutter Memorial 
Hospital, 28th A L Streets. Sacramento. 
CA 95619. Instrument: Electron 
Microscope, EM 109. Manufacturer Carl 
Zeiss, West Germany. Intended use of 
instrument: The instrument is intended 
to be used for the investigation of 
ultrastructure of surgical pathology * 
tissues to determine the existence of 
diseased states. The information will 
culminate in pathological diagnosis for 


the patient and instruction in pathology 
for students at the University of 
California Medical School. Application 
received by Commissioner of customs: 
April 26,1983. 

Docket No. 83-194. Applicant: 
University of Alabama in Birmingham. 
Comprehensive Cancer Center, NMR 
Core Facility, CHSB B-31, Birmingham. 
AL 35294. Instrument: NMR 
Spectrometer. Model WH-400. 
Manufacturer Broker Instrument. Inc., 
West Germany. Intended use of 
instrument: The instrument is intended 
to be used for studies of biomolecules 
including proteins, peptides, nucleic 
adds, polysaccharides, phospholipids, 
steroids and complexes of these 
molecules with each other, with metals 
and with drugs. Studies of intact cells in 
vitro will also be conducted. The 
objective of these studies will be to 
define the conformation-activity and 
structure activity relationships of the 
various biomotecutes and 
pharmacologically active agents. 
Application received by Commissioner 
of Customs: March 29.1983. 

(Catalog of Fedarai Domestic Assistance 
Program No. 11.105. Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Greet, 

Acting Director. Statutory Import Programs 
Staff. 

(FR Doc. m-iaM KM S-12-B3 *4* *«i| 

PI LUNG COOC 3510-2S-* 


National Oceanic and Atmospheric 
Administration 

National Marine Fisheries Service; 
National Zoological Park, Smithsonian 
Institution; Receipt of Modification 

Notice Is hereby given that National 
Zoological Park. Smithsonian institution. 
.Washington. D.C. requests a 
modification to Permit No. 346 issued 
under the authority of the Marine 
Mammal Prolection Act of 1972 (16 
U.S.C. 1361-1407). and the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR Part 210). 

The Permit Holder requests additional 
authority to collect sea lion pups found 
dead in the study area and to stomach 
lavage up to 80 see lion pups for 
physiologic studies. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this request to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

W'ritten data or views, or requests for 
a public hearing on this modification 
should be submitted to the Assistant 
Administrator for Fisheries. National 


Marine Fisheries Service. U.S. 
Department of Commerce, Washington. 
D. C. 20235. within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular request would 
be appropriate. The holding of such 
hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this request are summaries of those of 
the Applicant and do not necessarily 
reflect the views of the National Marine 
Fisheries Service. 

Documentation pertaining to the 
above modification request is available 
for review in the following offices; 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 3300 
Whitehaven Street. N.W., Washington 
D.C.; 

Regional Director. National Marine 
Fisheries Service. Northeast Region. 
Federal Building. 14 Elm Street. 
Gloucester, Massachusetts 01930. and 
Regionul Director. National Marine 
Fisheries Service. Southwest Region. 300 
South Ferry Street. Terminal Island, 
California 90731. 

Dated: May 6.1983. 

R. B. Drum sled. 

Acting Director: Office of Protected Species 
and Habitat Conserv ation. National Marine 
Fisheries Senice . 

|KK Doc «UMSI** F>l*d 5-U-0& H4JI *m| 

BILLING COOS 3510 - 33-11 


National Marine Fisheries Service; 
Hubbs-Sea World Research Institute; 
Issuance of Permit To Take Marine 
Mammals 

On March 8,1983. Notice was 
published in the Federal Register (48 FK 
9680). that an application hod been filed 
with the National Marine Fisheries 
Service by the Hubbs-Sea World 
Research Institute, 1700 South Shores 
Road, Mission Bay. San Diego, 
California 92109, for a permit to take 
belukha whales [DeJphinapterus leucas | 
for scientific research. 

Notice is hereby given that on May 5, 
1983. and as authorized bv the 
provisions of the Marine Mammal 
Protection Act of 1972 (18 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service issued a Scientific Research 
Permit for the above taking to the 
Hubbs-Sea World Research Institute, 
subject to certain conditions set forth 
therein. 

The Permit is available for review by 
interested persons in the following 
offices: 
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Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 3300 
Whitehaven Steeet, N.W.. Washington, 

DC.; 

Regional Director, National Marine 
Fisheries Service, Alaska Region. P.O. 
Box 1660, Juneau, Alaska 96802; and 
Regional Director. National Marine 
Fisheries Service. Southwest Region. 300 
South Fercy Street, Terminal Island. 
Goifomia 90731. 

Dated: May 5.1983. 

K D Bruirutrd. 

A (ting Director. Office of Protected Species 
and Habitat Conservation , National Marine 
Fisheries Senice. 

|FR Doc H.V I3MQ Fifed 5-13-40 44S «m| 

SLLJMO COOC 3510-22-41 


National Marine Fisheries Service; 
Massachusetts Cooperative Fishery 
Research Unit; Receipt of Modification 
Request to Permit No. E12 

Notice is hereby given that Mr. Boyd 
Kynard. Acting Leader. Massachusetts 
Cooperative Fishery Research Unit, 
Hnldaworth Hall. University of 
Massachusetts. Amherst, Massachusetts 
01003, has requested a modification of 
Permit No. E12 issued on June 10.1976 
(41 FR 24621) as amended on August 19. 
1977. October 26,1977, and June 25.1980, 
under the authority of the Endangered 
Species Act of 1973 (10 U.S.C 1531- 
1543), and the National Marine Fisheries 
regulations governing endangered fish 
and wildlife permits (50 CFR Part 222). 

Permit No. E12 authorizes an 
unspecified number of shortnose 
sturgeon (Acipenser brevirostrum) may 
be captured and observed, but not more 
than one hundred (100) shortnose 
sturgeons, at least 18" in length are to be 
tagged. 

The Permit Holder is request to 
capture up to 300 juvenile sturgeons less 
than 18" long and tag up to thirty (30) 
with Atkins or radio tags. 

Written data, views, or requests for a 
public hearing on this modification 
request should be submitted to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service. U.S. 
Department of Commerce. Washington, 

D C 20235. within thirty (30) days of the 
publication of this notice. Those 
indiv iduals requesting a hearing should 
forth the specific reasons why a 
hearing on this particular request would 
be appropriate. The holding of such 
hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this request are summaries of those of 
the Applicant and do not necessarily 


reflect the views of the National Marine 
Fisheries Service. 

Documentation pertaining to the 
above modification request is available 
for review in the following offices: 

Assistant Administrator for.Fisheries, 
National Marine Fisheries Service. 3300 
Whitehaven Street NW„ Washington. 

D C.; and 

Regional Director, National Marine 
Fisheries Service, Northeast Region, 14 
Elm Street. Federal Building. Gloucester. 
Massachusetts 01930. 

Dated: May 6.1983. 

Robert B. Brums tod. 

Action Director Office of Protected Species 
and Habitat Conservation. National Marine 
Fisheries Service. 

I Fit Doc M-liWl FU#d 5-12-tfc *45 cm| 

BILLING COOC 3510-22-M 


Western Pacific Fishery Management 
Council; Public Meetings 

agency: National Marine Fisheries 
Service. NOAA. 

summary: The Western Pacific Fishery 
Management Council, established by 
Section 302 of the Magnuson Fishery 
Conservation and Management Act 
(Public Law 94-265, as amended), will 
hold public meetings to review and 
discuss the status of the BilLfish Fishery 
Management Plan (FMP), Spiny Lobster 
FMP. Amendment #1, and the Precious 
Corals FMP; discuss the status of the 
draft 5-year plan: discuss foreign fishing 
and foreign and domestic enforcement 
of the Billfish Preliminary Fishery 
Management Plan and the Spiny Lobster 
FMP: discuss the status of FY 83 
administrative and programmatic 
budgets, as well as other Council 
business. 

DATES: May 23-24.1983 (9 a.m. to 4 p.m., 
on May 23; 9 a.m. to 1 p.m.. on May 24). 

address: The public meetings will take 
place at the Ala Moona Americana 
Hotel, Hibiscus Room. 410 Atkinson 
Drive. Honolulu, Hawaii. 

FOR FURTHER INFORMATION CONTACT: 

Western Pacific Fishery Management 
Council, Room 1608,1164 Bishop Street, 
Honolulu, Hawaii 96183. Telephone: 

(808) 523-1368. 

Dated: May 10.1983. 

Richard B. Stone, 

Acting Chief Operations Coordination Group 
National Marine Fisheries Service. 

|FK Doc C3-12M6 KM 5-12-0* 045 mb) 

BILLING COOC 35(0-22-41 


COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

Procurement Ust 1983 Proposed 
Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed Additions to 
Procurement List. 


summary: The Committee has received 
proposals to add to Procurement List 
1983 a commodity to be produced by 
and serv ices to be provided by 
workshops for the blind and other 
severely handicapped. 

date: Comments must be received on or 
before; June 15.1983. 

address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. Crystal Square 5. Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47 (a)(2), 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodity and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and services to Procurement 
List 1983, November 18,1982 (47 FR 
52101): 

Class 1660 

Belt, Aircraft Safety 
1680-00-725-5927 

SIC 0762 

Grounds Maintenance, Area 12 
"NOSTRA", Naval Weapons Station, 
Yorktown. Virginia 

SIC 7349 

Janitorial/Custodial. Naval and Marine 
Corps Reserve Center, Newport News. 
Virginia 
E. R. Alley, Jr.. 

Acting Executive Director. 

IFF Doc 03-12010 Filed 5-13-SL *45 *m| 

BILLING COOC M20-33-41 
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Procurement List 1983; Additions and 
Deletion 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to and deletion from 
procurement list 

summary: This action adds to and 
deletes from Procurement List 1983 
commodities to be produced by and 
services to be provided by workshops 
for the blind and other severely 
handicapped. 

EFFECTIVE DATE: May 13. 1983. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. Crystal Square 5. Suite 
1107,1755 Jefferson Davis Highway. 
Arlington. Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 

C. W. Fletcher (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On July 
23.1982, August 8.1982, October 29, 

1982, January 7.1983, February 4.1983, 
February 22.1983. February 25.1983, 
March 4.1983. and March 18.1983. the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (47 FR 31915. 47 FR 
34181, 47 FR 49066, 48 FR 859, 48 FR 
5290. 48 FR 7491, 48 FR 8114. 48 FR 9331. 
and 48 FR 11484) of proposed additions 
to and deletion bom Procurement List 

1983. November 18,1982 (47 FR 52101). 

Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c, 85 Stat. 77. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities and services listed. 

c The actions will result in 
authorizing small entities to produce or 
provide commodities and services 
procured by the Government. 

Accordingly, the following 
commodities and services are hereby 
added to Procurement List 1983: 

Class 5660 

Fasteners. Fence Post 
566D-00-146-7251 

Class 7910 

Pad. Floor Polishing Machine 
7910-00-820-7991 


7910-00-820-7989 
7910-00-820-7990 
7910-00-620-9928 
7910-60-620-9925 
7910-60-620-9924 
7910-00-820-9898 
7910-00-820-7997 
7910-00-620-7998 
(For GSA Regions 1 . 2, 3, 4. 5 and 
National Capital (w)J 
7910-00-620-9903 
7910-60-620-9904 
7910-00-620-9905 
7910-00-620-9900 
7910-00-620-9901 
7910-00-620-9899 
7910-00-620-9922 
7910-00-620-9918 
7910-00-820-9917 
7910-00-820-9918 
7910-60-820-9915 
7910-00-820-9914 
7910-00-820-9913 
7910-60-820-9912 
7910-00-820-9911 
7910-00-820-9910 
(Total Government Requirements) 

Class 6465 

Strap. Mail Tray 
P.S. Item No. 01067 

SIC 0782 

Grounds Maintenance (Landscaping and 
Landscape Maintenance, and Minor 
Irrigation System Repair and 
Installation), Naval Weapons Center. 
China Lake. California 
Grounds Maintenance. U.S. Army 
Reserve Facility. Mann Hall. N. 4415 
Market Street. Spokane. Washington 
U.S. Army Reserve Facility, N. 3800 
Sullivan Road, Trentwood, 
Washington 

SIC 7349 

Janitorial Service. Federal Building and 
U.S. Courthouse. 205 4th Street. Coeur 
d'Alene, Idaho 

Janitorial/Custodial, Federal Building 
and U.S. Courthouse. 101 First Street. 
S.E.. Cedar Rapids, Iowa 
Janitorial/Custodial, Roth Building, 
Social Security Administration 
Complex. 5536 Caswell Road. 
Baltimore. Maryland 
Janitorial Service, U.S. Army Reserve 
Center and U.S. Readiness Croup. 

Fort Snelling, Minnesota 
Janitorial Service, Building 20. Building 
34. Naval Air Station. Whidbey 
Island, Oak Harbor. Washington 
Janitorial/Custodial. Yakima Firing 
Center. Yakima, Washington 

SIC 7369 

Commissary Shelf Stocking. Naval Air 
Station. Moffett Field. California 


Commissary Shelf Stocking. Naval Air 
Station. Barbers Point, Oahu, Hawaii 
Commissary Shelf Stocking, Naval Base. 

Pearl Harbor. Hawaii 
Commissary Shelf Stocking, Naval 
Station. Roosevelt Roads. Puerto Rico 
Commissary Shelf Stocking. Puget 
Sound Naval Shipyard. Bremerton. 
Washington 

SIC 9199 

Administrative Services, Department of 
Commerce. Herbert Hoover Building. 
14th 8 Constitution Avenue. NW.. 
Washington. D.C. 

Deletion 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c, 85 Stat 77. 

Accordingly, the following 
commodities are hereby deleted from 
the Procurement List 1983: 

Class 8120 

Cap, Compressed Gas Cylinder 
8120-00-170-6076 
8120-60-178-9614 
E. R. Alley. Jr., 

Acting Executive Director 

ir* Doc. •3-12911 Filed S-13-43. fctt un] 
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CONSUMER PRODUCT SAFETY 
COMMISSION 

ICPSC Docket No. 83-21 

Prehearing Conference; Honeywell, 
Inc., A Corporation 

agency: Consumer Product Safety 
Commission. 

action: Notice of Prehearing 
Conference. 

date: This notice announces a 
prehearing conference to be held in the 
matter of Honeywell. Inc. on May 27. 
1983 at 10:00 a.m. 

address: The prehearing conference 
will be in the Third Floor Hearing Room. 
1111-iath Street, NW., Washington, D.C. 
For additional information contact: 
Sheldon D. Butts. Deputy Secretary, 
Consumer Product Safety Commission. 
Washington, D.C. 20207, telephone (301J 
492-6800. 

summary: Notice of Prehearing 
Conference. Please take notice that a 
prehearing conference in this proceeding 
will be held at 1060 a.m., on May 27. 
1983, In the Third Floor Hearing Room, 
llll-18th Street, NW., for the purposes 
outlined in 16 CFR 1025.21(a). The 
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Presiding Officer will be Administrative 
Law Judge David G. Oringer. The issues 
to be considered may include any or all 
of the following: 

(1) Petitions for leave to intervene; 

(2) Motions, including motions for 
consolidation of proceedings and for 
certification of class actions; 

(3) Identification, simplification and 
clarification of the issues: 

(4) Necessity or desirability of 
amending the pleadings; 

(5) Stipulations and admissions of act 
and of the content and authenticity of 
documents; 

(6) Oppositions to notices of 
depositions; 

(7) Motions for protective orders to 
limit or modify discovery; 

(8) Issuance of subpoenas to compel 
the appearance of witnesses and the 
production of documents; 

(9) Limitation of the number of 
witnesses, particularly to avoid 
duplicate expert witnesses; 

(10) Matters of which official notice 
should be taken and matters which may 
be resolved by reliance upon the laws 
administered by the Commission or 
upon the Commission's substantive 
standards, regulations, and consumer 
product safety rules: 

(11) Disclosure of the names of 
witnesses and of documents or other 
physical exhibits which are intended to 
be introduced into evidence; 

(12) Consideration of offers of 
settlement: 

(13) Establishment of a schedule for 
the exchange of final witness lists, 
prepared testimony and documents, and 
for the date, time and place of the 
hearing, with due regard to the 
convenience of the parties: and 

(14) Such other matters as may aid in 
the efficient presentation or disposition 
of the proceedings. 

Dated: May 9.1983. 

Sadye E. Dunn, 

feretory. Consumer Product Safety 

Commission. 

IW Uoc. M L2ICS Filed H2 «>. *45 «m| 

PILING COOC €554-0Mi 


department of defense 

Department of the Army 

Intent To Prepare a Regulatory Permit 
Action Draft Environmental Impact 
Statement (DEIS) for a Log Transfer 
Facility at Cube Cove, Chatham Strait, 
on Admiralty Island, Alaska 

agency: Army Engineer District, 

Alaska. DOD. 


action: Notice of Intent to Prepare a 
Draft Environmental Impact Statement 
(DEIS)._ 

summary: 1. A Department of Army 
(DA) Public Notice No. NPACO 071- 
OYD-2-810133, Chatham Strait 92, was 
circulated for public review May 15. 

1981 concerning a proposal by Shee 
Atika, Incorporated to construct a log 
transfer facility in Cube Cove, Chatham 
Strait, on the Northwestern shore of 
Admiralty Island. The DA permit was 
issued April 7.1982 and an application 
for modification of this permit has been 
submitted. Concerns expressed by the 
public have resulted in suspension of the 
permit pending the completion and 
findings of the EIS. The proposed project 
includes: a combined rock fill and 
floating breakwater, a continuous chain 
transfer system, an A frame, stifllegs. a 
barge loading ramp, a bulkhead, a small 
dock and mooring bouys. The facility is 
to support Shee Atika's land 
management activities on adjacent 
lands. 

2. Alternatives for the proposed action 
will include but not be limited to the 
following: floating breakwater, solid fill 
breakwater, combined solid fill and 
floating breakwater, different numbers 
and locations of continuous chain 
transfer facilities, configuration of barge 
loading facilities, log rafting, barge 
transport, floating camp, upland camp, 
sites in other coves and no action. 

3. a. Several public hearings and 
meetings have been held concerning this 
project. Scoping of the DEIS will include 
continued coordination with interested 
local. State and Federal agencies and 
other interested parties. Scoping 
meetings are tentatively scheduled for 
June 7.1983 in Sitka. Alaska and June 8. 
1983 in Angoon, Alaska. Information 
contained in the Department of Army 
permit file will be considered along with 
factual information submitted during t^e 
scoping process. Interested parties are 
urged to actively participate in the 
scoping process by submitting their 
concerns to the Alaska District as soon 
as possible. 

b. Anticipated issues to be addressed 
include but are not limited to: 
alternatives, socio-economic impacts, 
land use. the effects on subsistence, 
water quality, marine flora and fauna, 
endangered species, cultural resources, 
and aesthetics, and measures to 
minimize adverse impacts. 

4. The DEIS is expected to be 
available for public and agency review 
in early 1984. 

address: Questions about the proposed 
action and the DEIS can be answered 
by: William D. Lloyd, Chief, 


Environmental Resources Section, U.S. 
Army Engineer District Alaska. Pouch 
898. Anchorage. Alaska 99506. 

Dated: May 3.1983. 

Neil E Silling. 

Colonel Corps of Engineers. District 
Engineer. 

|PX l>oc Filed 3-lZ-W • « •»! 

BILLING COO€ S710-NL-4I 


Department of the Air force 

USAF Scientific Advisory Board; 
Meeting 

May 4.1983. 

The USAF Scientific Advisory board 
Aeronautical Systems Division Advisory 
Group will meet at Wright-Patterson Air 
Force Base. Ohio on June 8-7,1983. The 
purpose of the meeting will be to review 
selected programs and projects relating 
to the missions of the Aeronautical 
Systems Division. The meeting will 
convene at &30 a m. and adjourn at 5:00 
p.m. each day. 

The meeting concerns matters listed 
in Section 552b(c) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
202-897-8845. 

Winnibol F Holme®. 

Air Force Federal Register Liaison Officer 

|PX Dot 0-12802 Filed V-l 2-to. *45 am) 

BILLING COOC 


USAF Scientific Advisory Board; 
Meeting 

May 4.1983. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on the Potential 
Military Utility of a Manned National 
Space Station will meet at the Pentagon. 
Washington, DC on June 23-24.1983. 
The purpose of theineeting will be to 
draft a final report The meeting will 
convene at 8:30 a.m. and adjourn at 5:00 
p.m. each day. 

The meeting concerns matters listed 
in Section 552b(c) of Title 5. United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
202-897-8845. 

Winnibel F. Holmes, 

Air Force Federal Register Ltaison Officer 

I PR Doc S5-1Z8tt Piled S-n-tt *45 am) 

BILLING COOC ttfO-Ot-M 












21628 


Federal Register / Vol. 48, No. 94 / Friday, May 13. 1983 / Notices 


Office of the Secretary 

Defense Science 8oard Summer Study 
Panel on Aircraft Survivability In 
NATO; Postponement of Advisory 
Committee Meeting 

The meeting of the Defense Science 
Board Summer Study Panel on Aircraft 
Survivability in NATO scheduled for 9- 
10 May 1983 as published in the Federal 
Register (Vol. 40, No. 72. Wednesday, 13 
April. 1983, FR Doc. 83-9761) has been 
postponed to 15-16 June 1983. In all 
other respects the original notice 
remains the same. 

Dated: May 10.1983. 

M. S. Mealy. 

OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department of Defense . 

(FR Doc SS-IJMS Filed 5-12-4* Sift *m) 

8IL1IMQ COOC »10-41-N 


Defense Science Board Summer Study 
Panel on Conventional Munitions; 
Postponement of Advisory Committee 
Meeting 

The meeting of the Defense Science 
Board Summer Study Panel on 
Conventional Munitions scheduled for 
12-13 May 1983 as published in the 
Federal Register (Vol. 48. No. 72, 
Wednesday, 13 April, 1983, FR Doc. 83- 
9762) has been postponed to 15-16 June 
1983. In all other respects the original 
notice remains the same. 

Dated: May 10,1983. 

M. S. Hclay. 

OSD Federal Register Liaison Officer, 
Washington Headquarters Sen ice. 
Department of Defense. 

|FVt Doc SS-X2SMC FlUd fr-U-C* ft45 «m| 

BILLING COOC MM 4-01-41 


Defense Science Board Summer Study 
Panel on Joint Service Acquisition 
Programs; Postponement of Advisory 
Committee Meeting 

The meeting of the Defense Science 
Board Summer Study Panel on Joint 
Service Acquisition Programs scheduled 
for 19-20 May 1983 as published in the 
Federal Register (Vol. 48, No. 87. 
Wednesday, May 4.1983. FR Doc. 83- 
11875) has been postponed to 24 May 
1983. In all other respects the original 
notice remains the same. 

Dated: May 10.1963. 

M. S. Mealy. 

OSD Federal Register Liaison Officer, 
Washington Headquarters Sen ices. 
Department of Defense. 

(FR Doc KM2M8 FtWd 4-12-** *46 «m| 

BILLING COOC M14-01-M 


DEPARTMENT OF EDUCATION 

Transition Program for Refuges 
Children; Application Notice for Fiscal 
Year 1983 

agency: Office of Bilingual Education, 
ED. 

action: Application Notice for Fiscal 
Year 1983. 


Applications are invited for grants 
under the Transition Program for 
Refugee Children. 

Authority for this program is 
contained in Section 412(d)(1) of the 
Immigration and Nationality Act. as 
amended by the Refugee Act of 1980 
(Pub. L. 96-212), and the Refugee 
Assistance Amendments of 1982 (Pub. L 
97-383). 

(8 U.S.C. 1522(d) 

Eligible applicants are State 
educational agencies. 

This program supports educational 
activities designed to meet the special 
needs of eligible refugee children and to 
enhance their transition into American 
society. 

Closing date for transmittal of 
applications: An application for grant 
must be mailed or hand delivered by 
July 29. 1983. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to Dr. R. Rudy Cordova. 
Director Division of State and Local 
Programs, Office of Bilingual Education 
and Minority Languages Affairs. U.S. 
Department of Education [Room 421, 
Reporters Building), 400 Maryland 
Avenue, SW., Washington, D.C. 20202. 

An applicant must snow proof of 
muiling consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legibly moil receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

$) A dated shipping lable. invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as a 
proof of mailing: 

(1) A private metered postmark, or 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered on at least first class mail. 


Each late applicant will be notified that 
Its application will not be considered. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the Division of State and 
Local Programs. Office of Bilingual 
Education and Minority Languages 
Affairs. U.S. Department of Education, 
Room 421, Reporters Building, 300 7th 
Street. SW., Washington, D.C. 

The Division of State and Local 
Programs will accept a hand-delivered 
application between 8:00 a.m. and 4:30 
p.m. (Washington. D.C. time) daily, 
except Saturdays. Sundays, and Federal 
holidays. 

An application that is hand delivered 
will not be accepted after 4:30 p.m. on 
the closing dute. 

Program information: The regulations 
(34 CFR 538.20(a)) for the Transition 
Program for Refugee Children provide in 
part that, to receive a grant under the 
program, a State educational agency 
must submit a count of the number of 
eligible childem in its State taken on a 
date specified by the Secretary in a 
notice published in the Federal Register. 
The Secretary establishes any day 
within the period of May 1.1983 through 
May 27,1983 as the date on which a 
State educational agency shall conduct 
a count of the children eligible for 
assistance under the Transition Program 
for Refugee Children. 

A grant is made to a State educational 
agency based on the number of eligible 
children enrolled in public and nonprofit 
private schools in the State, using the 
weighting factors announced in this 
notice. Using the same formula, the 
State educational agency awards 
subgrants to local educational agencies 
in its State that proposed to serve 
eligible children within their 
jurisdictions. As provided in 34 CFR 
538.20, the State educational agency 
makes subgrants to local educational 
agencies within 60 days after the State 
receives the grant award funds. When a 
local educational agency does not apply 
to serve its eligible children, the State 
educational agency provides services 
directly to those children or arranges for 
provision of services to those children 
through subgrants, contracts, and 
cooperative agreements with other 
public and private nonprofit 
organizations, agencies, and insitutions. 

Awards under this program are to 
provide educational services to eligible 
children during the 1983-1984 school 
year. 

Weighting factors: Section 538.31 of 
the program regulations authorizes the 
Secretary to announce the weighting 
factors to be used in distributing funds 
under this program. For the award of 
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fiscal year 1983 funds, the Secretary 
uses the following formula for fund 
distribution: 



Available funds: It is expected that 
approximately $16.6 million will be 
available for grants to State educational 
agencies. These funds are the fiscal year 
1983 appropriation. 

It is estimated that these fundB will 
provide aproximately $250 of assistance 
per eligible child. However, the 
approximate amount of funds available 
per eliogible child may increase or 
decrease depending on the total number 
of eligible children that the States 
report 

These estimates, however, do not bind 
the U.S. Department of Education to 
specific numbers of grants or to the 
amount of any grant. 

Application forms: Application forms 
and program information packages will 
be mailed to all State educational 
agencies. Additional forms and program 
information packages may be obtained 
by writing to the Division of State and 
lx)cal Programs, Office of Bilingual 
Education and Miniority Languages 
Affair*. U.S. Department of Education 
{Room 421, Reporters Building). 400 
Maryland Avenue, SW.. Washington. 

D C. 20202. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. The 
Secretary strongly urges that the 
narrative portion of the application not 
exceed four pages. The Secretary further 
urges that applicants not submit 
information that is not requested. 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(1) Regulations governing the 
Transition Program for Refugee Children 
(34 CFR Part 538) published on January 
14.1981 (46 FR 3378). 


(2) Regulations governing the Refugee 
Resettlement Program (45 CFR Part 400) 
published on September 9.1980 (45 FR 
59818). 

(3) Education Department General 
Administrative Regulations (EDGAR) 
(34 CFR Parts 74. 76, 77 and 78). except 
as otherwise provided in 324 CFR Part 
538. 

Further information: For further 
information, contact the Application 
Coordinator for the Transition Program 
for Refugee Children in the Division of 
State and Local Programs. Office of 
Bilingual Education and Minority 
Languages Affairs, U.S. DepartmeD* of 
Education (Room 421, Reporters 
Building). 400 Maryland Avenue. SW.. 
Washington. D.C. Telephone (202) 245- 
2982. (8 U.S C. 1522(d)) 

(Catalog of Federal Domestic Assistance 
Number 84.146. Transition Program for 
Refugee Children) 

Dated: May S. 1963. 

T. H. Bell. 

Secretary of Education . 

[Kg Ooc aa-12824 ni»d v-u-ta. m *mj 

BtUJNQ coot 4000-01-41 


DEPARTMENT OF ENERGY 

Intent To Grant Exclusive Patent 
License; Pan American Energy Corp. 

Notice is hereby given of an intent to 
grant to Pan American Energy 
Corporation of Los Alamos, New 
Mexico, an exclusive license to practice 
in the United States, the invention 
described in U.S. Patent No. 3.786.858, 
entitled "Method of Extracting Heat 
From Dry Geothermal Reservoirs.” The 
patent is owned by the United States of 
America, as represented by the 
Department of Energy (DOE). 

The proposed license will contain 
terms and conditions to be negotiated 
by the parties in accordance with 35 
U.S.C. 209. DOE intends to grant the 
license, upon a final determination in 
accordance with 35 U.S.C. 209(c). unless 
within 60 days of this Notice the 
Assistant General Counsel for Patents, 
Department of Energy. Washington, D.C. 
20585, receives in writing any of the 
following, together with supporting 
documents: 

(i) A statement from any person 
setting forth reasons why it would not 
be in the best interests of the United 
States to grant the proposed license, or 

(ii) An application for a nonexclusive 
license to manufacture, use, and/or sell 
the invention in the United States, in 
which applicant states that he has 
already brought the invention to 
practical application or is likely to bring 


the invention to practical application 
expeditiously. 

The Assistant General Counsel for 
Patents will review all written responses 
to this Notice, and will grant the license 
if. after expriation of the 60-day notice 
period, and after consideration* written 
responses to this Notice, a 
determination is made, in accordance 
with 35 U.S.C. 209(c), that the license 
grant is in the public interest. 

Signed at Washington. D.C. on this 6th day 
of May 1963. 

R. Tenney Johnson* 

General Counsel 

|FR Ooc SI-12906 Piled MMk Mi un| 
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Office of Conservation and Renewable 
Energy 

(Case No. F-007J 

Energy Conservation Program for 
Consumer Products; Petition for 
Waiver of Furnace Test Procedures 
from Honeywell, Inc. 

AGENCY: Department of Energy. 

summary: Today’s notice publishes a 
Petition for Waiver” from Honeywell, 
Inc. (Honeywell), requesting a waiver 
from the existing Department of Energy 
(DOE) test procedures for furnaces. 
Honeywell is requesting the allowance 
to use an alternate test procedure in its 
testing of furnaces and boilers equipped 
with a Honeywell “Integrated Control 
System” (ICS). DOE is soliciting 
comments, data, and information 
respecting the petition. 

OATS: DOE will accept comments, data, 
and information not later than June 13 
1983. 

address: Written comments and 
statements shall be sent to: Department 
of Energy. Office of Conservation and 
Renewable Energy. Case No. F-007, Mail 
Station CE-113.1. Forrestal Building, 

1000 Independence Avenue, SW., 
Washington* D.C. 20585. 

FOR FURTHER INFORMATION CONTACT: 
Michael J. McCabe. U.S. Department of 
Energy Office of Conservation and 
Renewable Fjiergy. Mail Station CE- 
113.1, Forrestal Building. 1000 
Independence Avenue SW„ 
Washington. D.C. 20585 (202) 252-9127 
Eugene Margolis, U.S. Department of 
Energy, Office of General Counsel. 
Mail Station GG-33. Forrestal 
Building, 1000 Independence Avenue 
SW.. Washington. DC 20585 (202) 252- 
9513. 
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SUPPLEMENTARY INFORMATION: 

Background 

The Energy Conservation Program for 
Consumer Products (other than 
automobiles) was established pursuant 
to the Energy Policy and Conservation 
Act (EPCA). Pub. L 94-183, 89 Stat. 917. 
as amended by the National Energy 
Conservation Policy Act (NECPA), Pub. 
L. 95-619, 93 Stat. 3266, which requires 
DOE to prescribe standardized test 
procedures to measure the energy 
consumption of certain consumer 
products, including furnaces. The intent 
of the test procedures is to provide a 
comparable measure of energy 
consumption that will assist consumers 
in making purchasing decisions. These 
test procedures appear at 10 CFR Part 
430. Subpart B. 

DOE has amended the prescribed test 
procedures by adding 10 CFR } 430.27. 
Petitions for Waiver, to allow the 
Assistant Secretary for Conservation 
and Renewable Energy temporarily to 
waive test procedures for a particular 
basic model. 45 FR 64108 (September 26. 
1980). Waivers may be granted when 
one or more design characteristics of 
basic mode) either prevent testing of the 
basic model according to the prescribed 
test procedures or lead to results so 
unrepresentative of the model’s true 
energy consumption as to provide 
materially inaccurate comparative data. 

On January 7.1983, Honeywell filed a 
Petition for Waiver from DOE test 
procedures for furnaces. Specifically, the 
petitioner believes that the use of the 
existing furnace test procedure will not 
accurately evaluate a furnace or boiler 
equipped with Honeywell's Integrated 
Control System (ICS). Honeywell claims 
that its ICS is a control system that will 
provide efficiency enhancement through 
control of multiple burner firing rates 
and circulator run time. The multiple 
burner firing rate is the aspect of the 
system that constitutes the substance of 
the request. Honeywell’s petition 
includes a suggested method of weighing 
the Annual Fuel Utilization Efficiency 
(AFUE) values at two firing rates in lieu 
of the currently prescribed provisions 
which only allow evaluation at the 
highest firing rate. Honeywell believes 
this weighted average method will 
accurately evaluate the performance of 
any furnace or boiler equipped with the 
ICS. Honeywell requests the allowance 
to use the weighted average method, 
including the use of the specific 
weighting factor of 16 percent fuel 
consumption at high fire. 

Pursuant to paragraph (b) of 10 CFR 
S 430.27. DOE is hereby publishing the 
“Petition for Waiver” in its entirety. The 
petition contains no confidential 
information. DOE solicits comments. 


data and information respecting the 
petition, particularly with regard to the 
appropriateness of the weighted AFUE 
method and the weighting factors 
suggested by Honeywell (i.e. 16% high 
fire. 84% lowfire). 

Issued in Washington. D C. April 18.1963. 
Howard S. Coleman. 

Principal Deputy Assistant Secretary 
Conservation and Renewable Energy . 

January 7,1983. 

Mr. Joseph Trible. 

Assistant Secretary for Conservation . and 
Renewable Energy . U,S. Department of 
Energy. 1000 Independence A venue SW., 
Washington. D.C. 2Q58S 
Dear Mr. Trible: This Is a request for 
waiver, for Honeywell only, from the 
Consumer Product Test Procedure as 
specified in 10 CFR Part 430, amended on 
September 28.1980, for application to 
furnaces and boilers using a Honeywell 
Integrated Control System (ICS). 

Appendix N to Subpart B of 10 CFR Part 
430 specifies the test procedure to determine 
the relative efficiency of manufacturers* 
appliances. Section 430.24 of Subpart B 
prohibits a manufacturer from representing 
energy efficiency of products unless based on 
results obtained as specified in Appendix N 
to Subpart B. We believe this test procedure 
will not accurately evaluate a furnace or 
boiler equipped with an ICS. 

In addition to many control and diagnostic 
functions, the Honeywell ICS provides 
multiple burner firing rates with fuc)/air ratio 
control, as well as circulator overrun on 
warm-air furnaces. Our testing on over 20 
appliances shows the strategy will increase 
AFUE by up to four percentage points with 
the rationale that the appliance is 70% 
oversize for the structural (ReL: 10 CFR Fart 
430, Appendix N to Subpart BJ. 

Appendix A gives a system overview of the 
multiple firing rate circulator overrun control 
methods. 

Appendix B suggests an alternate test 
procedure to accommodate these efficiency 
enhancement features. 

Appendix C describes a computation 
procedure for determining the fraction of time 
the burner operates at high fire, assuming 60 
seconds of high fire operation at the start of 
each thermostat cycle. 

Honeywell is requesting the allowance to 
use the weighted average method specified in 
Appendix B. including the use of the weighing 
factor of 18% fuel use at high fire. 

Your consideration of this request for 
waiver from the Consumer Product Test 
Procedure will be very much appreciated 
Best regards. 

Ralph Torborg 

cc: Mr. John Talbot, Consumer Product 
Efficiency Branch, Conservation and Solar 
Energy, U.S. Department of Energy. 
Washington. D.C. 20585 
Mr. Esher Kwcller. National Bureau of 
Standards, Building 202. Room 204, 
Washington. D.C. 20234 
Mr. Jack Langmead GAMA. 1901 North Fori 
Meyer Drive. P.O. Box 9245, Arlington. VA 
22209 


Mr. John Woodworth. Hydronics Institute, 35 

Russo Place. Berkely Heights, NJ 07922 
Mr. lack H. Hollingsworth. ASHRAE. 31081 

Aliso Circle. South Laguna. CA 92677 

Appendix A—System Overview Integrated 
Control System (ICS) 

The Honeywell Integrated Control System 
is an advanced technology system that 
provides overall control of a gas-fired furnace 
or boiter by incorporating all necessary 
control functions. 

The logic functions are performed by a 
microprocessor located within the System 
Control Module. This module contains the 
electronics required to interface the system 
components with the microprocessor. The 
system uses a two-stage gas valve with a 
redundant actuator. Proof of finme is 
provided by a conventional flame rod. The 
system utilizes a solid state temperature 
sensor which indirectly controls the 
circulator during normal operation, or shuts 
off the gas valve if an over-tempera tore 
condition exists. 

Combustion air is controlled by a power 
combustion blower (PCB) assembly with an 
electronic speed control module to provide 
high or low combustion air. By controlling the 
speed of the PCB and the ga9 valve, the 
System Control Module can control 
combustion air and fuel for two-stage firing. 

With this system, the capability to control 
the quantity of combustion air and gas 
Independent of each other has significant 
safety, reliability and efficiency results. By 
executing ignition with high air and low gas 
(low F/A ratio) the possibility of flame-roll 
out from the vestibule is eliminated. Tests 
show that with a low F/A ratio, a smooth, 
quiet ignition is Assured even after a 15 
minute delay. This is because the F/A ratio 
goes below the ignition point rapidly as the 
distance off the burner surface increases. 
Once ignition is established, the system goes 
to high-fire to reduce the time the heat 
exchanger is exposed to corroding 
condensation with obvious reliability 
advantages. 

• On forced warm air systems, it stays in 
high-fire for 80 seconds maximum or until the 
plenum temperature sensor reaches 140’F 
(but30 second minimum). Normally, this will 
result in a 60 second high-fire start. 

• For hydronic systems, the boiler goes to 
higli-fira on a call Tor heat and remains in 
high-fire until the 11,0 temperature reaches 
105’F (but 30 second minimum). Thus, the 
system may remain in high-fire each cycle for 
as little as 30 seconds or for several minutes 
depending on the mass of the boiler and 
return water temperature. For our 
calculations of high-fire fuel use. we assumed 
60 seconds of high-fire operation at the start 
of each thermostat cycle. At all but very light 
loads, the return water would still be warm at 
the start of a heating cycle and would quickly 
be above 105’F even for relatively massive 
boilers. One minute of high-fire start, 
therefore, seems reasonable. 

After the high-fire start the system goes to 
tow-fire. If low-fire is inadequate to handle 
the load, the system automatically returns to 
high-fire. 
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The system utilizes a conventional single 
%Mge thermostat; but contains a special 
thermostat algorithm that operates the gas 
valve and the induced draft blower to as to 
efficiently match the heating load while 
maintaining a constant F/A ratio. The system 
will operate at a low firing rate, except after 
ignition as stated above and during 
conditions of morning setup or during 
exceptionally cold weather 

Two stage operation Is controlled by a 
counter. If the call for heat remains on. in 10 
minutes the counter will reach its maximum 
count and call for high-fire and high air. 

When the call for heat goes away, the burner 
ihuts down and the counter resets to zero. 

Circulator overrun operates as follows: 

• On forced warm air systems, the 

- imitator turns on 60 seconds after start-up 
or when the plenum temperature reaches 140* 
K. whichever occurs first. After the heat 
request Is satisfied, the circulator continues 
to run until the warm air plenum temperature 
sensor drops to 95* F. 

• After a call for heat on hydrome: systems, 
the circulator comes on when the boiler LUO 
temperature rises above 105* F The circulator 
shuts down when the thermostat is satisfied. 

Appendix B—Proposed Alternate Test 
Procedures 

1. Perform entire test as specified in 
Appendix N to Subpart B contained in 10CFR. 
Part 430. with burner set at rated high-fire 
input. Circulator should be controlled by the 

ICS. 

2. Repeat above test with appliance 
operating at its low-fire input. 

3. Determine fraction of heating season fuel 
consumed at high-fire input (see Appendix C). 

4. Determine the effective AFUE as follows: 
AFUE (effective) - X (AFITE High) + (1-X) 

(AFUE Low) 

Whore X=% fuel used during high-fire 
operation =16% 

Example: 

AFUE (a) High-Fire—80% 

AFUE (a> Low-Fire—82% 

% Time @ High-Fire—16% 

AFUE (effective) - (.18X80) f (.84 X 82) - 
81.7% 

Appendix C 

The fraction of heating season fuel 
consumed by the appliance at high-fire can 
be lirtermined for various low-fire (derate) 
conditions. Low-fire derate is defined as the 
percent reduction form high-fire. In the ICS. 
low-fire output is about 60% of high-fire 
output (40% derate). The calculation 
procedure in Table 1 was used to determine 
the fraction of fuel consumed at hlgh-fire for 
the ICS. 

In the calculation procedure, (he following 
assumptions were made: 

(a) Burner starts each thermostat cycle at 
high-fire for 00 seconds. 

(bj t hermostat cycling rate for the ICS with 
two stage filing is three cycles per hour (pA 
50% load. 

(c) National average weather (Pittsburgh). 


(d) Appliance is 70% oversize. 

(e) Both steady state and cycling efficiency 
follow the trend shown in Figue 1. 

(f) Cycling efficiency is Independent of 
cycling rate and/or thermostat load (Figure 
2 ). 

The heating season was divided into 
outdoor temperature “bins** (see Table 1). AT 
is the indoor/outdoor temperature difference. 
Le.. the difference between 65*F and the 
average of the “bin**. Thus. AT represents the 
heating load in degrees. The heating season 
hours in each “bin" were determined from 
Pittsburgh (national average) weather data 
The percentage load at high fire (H) is the 
ratio of the heating load. AT. to the 
temperature rise achievable by the appliance 
if it is on continuusly. The outdoor design 
temperature for Pittsburgh is l'F (based on 
ASHRAE data. Pittsburgh airport temperature 
exceeds 1*F. 99% of the time during 
December, |anuary. and February). The 
design load is thus 64*F (65*F-1’F). The 
temperature rise achievable by the appliance, 
assuming 70% over size, is then 100‘F (64‘F 
X 17). 

Thus, to calculate Col. 4. Table 1: 

II = AT/109*F 

The next column 'Total Hours Required 
(high-fire only)** shows the hours in each 
"bin** that the appliance must operate in high- 
fire to satisfy the load (Cot. 3 X Col. 4). 

The load at combined high-low fire (FJ Is 
defined in terms of the load at high fire (II) by 
the following expression: 

o^ / dJ^luSi~ i. 

p. =- H 

0 . 0 ) a 

The derivation of Equation 1 proceeds as 
follows: 

The average energy output of a heating 
appliance a combined high low fire for each 
temperature “bin** (Table 1) must be equal to 
the average output at high fire only (to satisfy 
the space heating demand), 

OUTPUT* = OLmnJT Ilt u, (la) 

The average energy output is also equal to 
the instantaneous output at high fire (Q,„) 
times the load at high fire (H) 

OUTPUT* = Qh,H (lb) 

At combined high-low fire, the energy 
output for one thermostat cycle is as follows: 
01 ITPUTh, uJC = Qhi t » + Q- M 
where: 

C = thermostat cycling rate 

T ,=on time/cycle at Hi Fire 

T ^=on time/cycle for combined Hi-Lo Fire 

Defining: R = Ql*/Q»u 

OUTPUT* u = C (Q* T 1 +RQ«,r«- T .)l 

From equations la and 1b: 

Q,.,H=CIQ„ i t ,4RQ 1 «( 7 o.- t .)J 

Then: 

H=C| t i+R|\*- t ,)1 (2) 

Now. to find an expression for the 
thermostat cycle-rate. C, In terms of the two- 
stage firing load. F*. we mutt consider the 
operation of a typical thermostat with 
thermal or electronic anticipation. As 
discussed in “Guide to Room Thermostats.** 


Appliance Manufacturer, Sept. 1971, p. 89. a 
thermostat consists of a temperature 
sensitive differential switch (e.g.. mercury 
bulb with bi-metal) that receives some form 
of feedback or "anticipation.** The anticipator 
response may be treated as a first-order Lag 
and the resulting differential equation may be 
solved at the make and break points of the 
differential switch to determine T *, and C as 
a function or percent heating load. F u . as 
shown in Figure 3. The resulting expressions, 
however, are transcendental functions of F« 
which must be solved iteratively. An 
approximation of this function which allows 
a dosed form solution is given by: 

C 4C*F*(1-FJ * (3) 

where C* thermostat cycle rate of half-load; 
e g., three cycles per hour. 

Equation 3 was obtained through a second 
order curve fit to curve C in Fig. 3 
The thermostat on-time is easily found, 
knowing F # and C by noting: 

r on 

Fj - 

’on ♦ ’off x 


l cyde 
’on ♦ ’off 


•on®F. (’on + ’t>ff)= -— (4) 

C 

Solving equations 2. 3. A 4 simultaneously 
gives equation 5. given the following: 

Cm <=3 cy/hf 
r , = t/GO hr 
R=aa 

H = 0.68 F p - 0.08 F. 

(5) 

Solving equation (5) using the quadratic 
formula gives equation (1). The negative 
value of the square root quantity must be 
used because the positive value results in a 
load greater than 100%. 

F 0 is calculated from Equation 1 and is 
tabulated for each ‘’bin” in Table 1. The 
cycting rate (C) is then determined from 
equation 3 and shown In Table 1, Col. 7. The 
cycles per year (Col. 8) are equal to the 
cydes/hr. times the heating season hours in 
each temperature “bin**. 

The thermostat cycling rate (C) was 
calculated assuming a cy cling rate of three 
cycles per hour at 50% load. A Honeywell T87 
thermostat, with the anticipation set to match 
the gas valve current at high-fire, would cycle 
six times per hour at 50% load. However, at 
low-fire, because of the reduced anticipation 
current (one less gas valve operator), the 
thermostat will cyde three times per hour at 
50% load. For solid state thermostats (no 
thermal anticipation) the cyding rate should 
be set at three cycles per hour (50% load). 

The use of a two-stage firing control 
enables the use of a slower cyding 
thermostat to produce comfort conditions 
(Le~ room temperature fluctuations) identical 
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to a single stage firing control with a faster 
cycling thermostat This is because the two 
stage control operates at low-Tire, and hence 
at a lower capacity, for most of the heating 
season. As shown in Figure 4 (this figure is an 
unpublished extension of s study entitled 
“Analytical Predictions of Residential 
Electrical Heating System Performance.” by 
Lome W. Nelson and |ohn L Magnus sen. 
IEEE Transaction on Industry Applications, 
VoL lA-ia No. ft. Nov./Dec. 1974). space 
temperature swings are 1) inversely 
proportional to the first order time constant 
which approximates the dynamic response of 
the appliance's heat output rate from a cold 
startup and 2) inversely proportional to the 
on/off cycling rate at half load. Additional 
unpublished studies have shown that space 
temperature swings are 1) directly 
proportional to the capacity of the appliance 
or appliance heating stage being cyded and 
2) independent of load between 20%-60%. 
Ihus. a given appliance operated at five 
cycles per hour at high-fire (Ref. DOE test 
procedure NBS1R 76-1543, page A-9) could be 
operated at three cycles per hour at a 40% 
derate firing rate with negligible difference in 
space temperature swings (as shown in 
Figure 4) for a given appliance time constant. 


Moreover, derating a given appliance 
increases the appliance time constant 
(smaller heat input rate for the same thermal 
mass) which reduces space temperature 
swings even further. Therefore, an appliance 
normally operated by a 5-6 cycle per hour 
thermostat could be operated by a three cycle 
per hour thermostat with two stage control 
with no noticeable effect on homeowner 
comfort 

The existing DOE test procedure is based 
on a thermostat cydng rate of five cycles per 
hour at 50% load. The test procedure also is 
based on a load of 22.5%. With the ICS, the 
duty cycle will be considerably higher 
because the appliance will operate at low- 
first most of the heating season. Also, the 
cycling rate will be lower (as described 
above). With a power-combustion-blower 
equipped heating appliance the effect of 
thermostat cycling rate and % load on the 
energy performance is very small due to low 
off-cycle losses (see Figure 2). The DOE test 
procedure, then, will give accurate 
representation of the energy performance of a 
heating system equipped with an ICS. 

Referring again to Table t. the hours 
accumulated in high fire start up (60 seconds 
each thermostat cycle] are calculated for 


each “bin” based on the number of 
thermostat cycles per year. This data is 
shown in Table 1. Col. 9. When low-fire is 
inadequate to supply the required heat, the 
control systpm reverts to high-fire. 

For the ICS with a 40% derate, low-fire 
(with a 60 second high-fire start each burner 
cycle) will satisfy the heating demand for all 
but the two “coldest” temperature “bins” 

(The maximum A r satisfied by low fire (60% 
of high fire output) is 0.6 X 1Q9°F=B5"F.) 
Since these “bins” represent less than 0.5% of 
the heating season hours, they were Ignored. 

The total hours the appliance operates at 
high-fire la then simply the hours 
accumulated during the 60 second high-fire 
starts. The ratio of the total high-fire start 
hours (218.2) to the houra required to satisfy 
the entire healing season load at high-fire 
(1,372.7) determines the fraction of fuel used 
at high-fire. For the ICS. this fraction was 
determined to be 0.16; be- 16% of the annual 
fuel consumption is consumed with the 
heating appliance operating at high-fire. The 
effective seasonal efficiency (AFUE) can then 
be determined from the procedure described 
in Appendix B. 


Table i — Procedure row Determining Percent High Fire Fuel Use at 40 percent Low-Fire Derate 

PmaDurgfi W«*1Nv TO percent 


T#rrxxr*Ljr* frn* (F) 

AT 

Wt r *4 

CH)I4 fir» 
pvcoit toad 

• 

Total Hr 
fSQUWdlML 
Noon*) 

(FjHl/lo 
comb**) 
pecet load 

Thor mortal 


C 


60 Second MV 

Na tun 

Cycto/Mr 

Cycto/Yr 

(N>ur*) 

60 to 6 * 

3 

823 

26 

230 

4 4 

05 



55 to 5S 

8 

661 

73 

504 

106 

1.13 

781 

1 X 0 

50 10 54 

13 

643 

119 

765 

161 

160 

1.157 

193 

45 to 46 

18 

563 

165 

962 

250 

225 

1512 

219 

40 10 44 

73 

624 

21 1 

131 ? 

325 

263 

1.641 

27.4 

35 to 39 

26 

660 

257 

174 S 

400 

2.07 

1.952 

325 

30 to 34 

33 

764 

903 

2376 

475 

290 

2.338 

369 

2Slo29 

36 

541 

349 

1686 

550 

296 

1,506 

266 

20 to 24 .. 

43 

3» 

394 

1383 

625 

260 

909 

♦62 

15 to 19 .. 

46 

226 

440 

994 

706 

248 

580 

93 

to to 14 _ __ ... 

S3 

163 

466 

782 

660 

152 

24S 

41 

$ to 9 

56 

62 

532 

436 

675 

130 

107 

•6 

0 to 4 . ... . 

63 

40 

574 

23 1 

96 3 

0.45 

16 


-5 10 (- 11 - .... -_ _ 

66 

15 

62 4 

8.4 

1006 

o 

JO 

0 

03 

-10 10 < 6 ) 

73 

4 

67 6 

27 

1150 

0 

o 
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Federal Energy Regulatory 
Commission 


I Docket No. TA83-2-21-001 (PGA83-2, 
!PRS3-2)| 

Arkansas Louisiana Gas Co^ 
Compliance Filing 

May 9.1963. 

Take notice that on April 29.1983. 
Arkansas Louisiana Gas Company 
(Arkla) submitted for filing as part of its 
FERC Gas Tariff. Original Volume No. 3, 
Rate Schedule X-28, Second Substitute 
Thirty-Second Revised Sheet No. 185, 
Second Revised Sheet No. 187A and 
Third Revised Sheet No. 187C, to 
become effective April 1.1983. 

Arkla states that this filing is in 
compliance with Ordering Paragraphs 
(C) and (D) of the Commission's order 
dated March 31.1983, which required 
Arkla to file tariff sheet changes on 
exchange gas within a 30-day period. 
This Tiling also makes certain reductions 
in cost projections in the supporting 
work sheets and summary sheets of the 
PGA filing concerning reductions in 
costs for certain deep deregulated gas 
and certain tight formation gas. 

Arkla states that copies of the filing 
were mailed to the one customer. 
Northwest Central Pipeline Company, 
served under Arkla’s Rate Schedule X- 
28. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington. 

D C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such petitions or protests 
should be filed on or before May 17, 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Konneth F. Plumb. 

Secretary. 

ire Doc *>-12424 Filed 5-11-44, M5 am| 

BHUHG COOC 8717-Ot-M 


[Docket No. TA83-2-32-001) 

Colorado Interstate Gas Co.; Proposed 
Changes In Rates Under Purchased 
Gas Adjustment Clause Provisions 

May 9.1983. 

Take notice that Colorado Interstate 
Gas Company (CIC) on April 29.1983, 
tendered for filing proposed changes in 
its FERC Gas Tariff, Original Volume 
No. 1. to be effective May 1.1983. The 
filing proposes to decrease the rates 
charged to its jurisdictional customers 
by 25 cents per Mcf or approximately 
$73.4 million. CIG states that the 
proposed rate reduction results from 
decreases in gas purchased costs which 
it expects to obtain through the exercise 
by CIG of "market-out” provisions in 
gas purchase contracts covering the sale 
of Natural Gas Policy Act of 1978 
(NGPA) Section 107 gas and 
renegotiation with certain producer 
suppliers of contract price and minimum 
take provisions. Northwest Pipeline 
Corporation has also recently filed in 
Docket No. TA83-3-37 (PCA83-3) to 
reduce its rates to CIG due to a 
reduction of the Canadian export border 
price. 

CIG also requests waivers of the 
Natural Gas Act, the Commission's 
regulations thereunder, and its tariff 
provisions in order to make this special 
rate reduction filing and for it to be 
effective as of May 1.1983. CIG says 
that good cause exists for such waiver 
since it and its customers ore 
encountering difficulties in marketing 
gas at present price levels. 

Copies of CIG's filing have been 
served upon the Company's 
jurisdictional customers and other 
interested persons, including public 
bodies. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington, 
D.C. 20428. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such petitions or protests 
should be filed on or before May 17, 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary. 

ire Doc *>-121X1 Film* H2-K1 4.45 urn) 

8ILUHQ COOC 8717-01-* 


IProJect No. 6268-0011 

Energenlcs Systems, Inc.; Surrender of 
Preliminary Permit 

May 9.1983. 

Take notice that Energenics Systems, 
Inc. (Energenics). Permittee for the 
proposed Vego Dam Project No. 6268. 
requested by petition dated April 12, 
1983, that its preliminary permit be 
surrendered. The preliminary permit 
was issued on November 2.1982, and 
would have expired on May 31.1984. 
Energenics has determined that 
hydroelectric development is infeasible 
due to a lack of adequate head and flow. 

The surrender of the preliminary 
permit for Project No. 6268 is accepted 
as of the date of this notice. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc S5-12K3B FlIixJ 5-12-41 8 45 am] 

BttUNQ COOC 8717-01-41 


(Docket No. ER83-480-000] 

Florida Power & Light Co.; Filing 

May 9.1983. 

The filing Company submits the 
following: 

Take notice that on April 27.1983, 
Florida Power A Light Company (FPL) 
tendered for filing seven (7) Exhibits A 
which provide for the contract demands 
for Florida Keys Electric Cooperative, 
Inc.; Fort Pierce Utilities Authority; City 
of Homestead; Lake Worth Utilities 
Authority; Utilities Commission, City of 
New Smyrna Beach; City of Starke; and 
City of Vero Beach. 

The proposed effective date for the 
contract demands for Florida Keys, New 
Smyrna Beach, and Starke is March 1. 
1982; the proposed effective date for the 
contract demand for Fort Pierce is April 
1,1983: and the proposed effective date 
for the contract demands for 
Homestead, Lake Worth and Vero 
Beach are June 1,1983. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene of protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
D.C. 20428, in accordance with Rules 211 







Federal Register / VoL 48, No. 94 / Friday, May 13. 1983 / Notices 


21637 


and 214 of the Commission's Rules of 
(>ractice and Procedure (18 CFR 385.211. 
385.214). Ail such motions or protests 
should be filed on or before May 25. 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection, 
kpnneth F Plumb. 

Secretary, 

tn* Doc »-1»X7 KtM V-U-IW; ft«l «»( 

8 l UNO COOC •717-01-41 


[Docket No. ES83-40-000] 

Idaho Power Co.; Notice of Application 

May 0, 1083. 

Take notice that on May 2,1983. Idaho 
Power Company (Applicant), filed an 
application with the Federal Energy 
Regulatory Commission, pursuant to 
Section 204 of the Federal Power Act, 
seeking on Order authorizing the 
Applicant to (a) finance the construction 
of the Applicant's 50% undivided 
interest in certain pollution control 
facilities at the North Valmy Power 
Plant Unit No. 2 through a loan 
.^reement with Humboldt County. 
Nevada (the ‘'County") which provides 
for the issuance by the County of not to 
exceed $55,000,000 aggregate principal 
amount, from time to time, outstanding 
of pollution control revenue notes, the 
loan of the proceeds to Applicant in 
return for the issuance of a note of the 
Applicant to the County, and (b) the 
assumption of liability as guarantor of 
the principal of and interest on the notes 
of I iumboldt County, issued in an 
amount not to exceed $55,000,000 and 
having maturities not later than May 15. 
1990. 

Any person desiring to be heard or to 
make any protest with reference to said 
Application should, on or before May 28. 
1983, file with the Federal Energy 
Regulatory Commission. Washington. 

D C. 20428. petitions or protests in 
in cordance with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214). 
The Application is on Hie and available 
for public inspection. 

Kenneth F. Plumb, 

Sravujry. 

:r* Doe. km no Fit*d s-U-«* mm\ 

*UJNO COOC 4717-91-41 


(Docket No. CP83-270-000) 

K N Energy, Inc.; Request Under 
Blanket Authorization 

May 0. 1083. 

Take notice that on April 12,1983, K N 
Energy, Inc. (Applicant). P.O. Box 15285. 
Lakewood. Colorado 80215. filed in 
Docket No. CP83-270-000 a request 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) that Applicant proposes to 
construct and operate an additional 
delivery point to an existing direct sale 
customer, Nebraska Public Power 
District (NPPD). under the authorization 
issued in Docket Nos. CP83-140-000 and 
CP83-140-001 pursuant to Section 7 of 
the Natural Cas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Applicant states that NPPD has 
requested a change in delivery points by 
adding a new delivery point in the 
vicinity of Sutherland, Nebraska, for the 
delivery of gas for use in NPPD's Gerald 
Gentleman Power Plant at that location. 
It is asserted that the cost of 
constructing the new delivery point and 
appurtenant facilities including 
approximately 8.5 miles of 8-inch lateral 
pipeline would be reimbursed by NPPD. 

Applicant explains that NPPD has 
requested that deliveries of gas to the 
Ogallala, Nebraska, plant be moved to 
the Sutherland delivery point It is 
indicated that NPPD intends to cease 
operation of Us Ogallala plant as of )une 
30,1983. but that some additional gas 
deliveries would be required for a 
period of time for maintenance or for 
sale demonstration purposes. Applicant 
asserts that NPPD’s combined usage at 
the Ogallala and Sutherland plants 
would not exceed the present annual 
volumetric limitation of 747.953 Mcf. 

Applicant states that gas at the 
Sutherland plant would be used for 
flame stabilization, ignition fuel and 
auxiliary* boiler fuel for back up space 
heating. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the inslant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 


filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Cas Act. 

Kenneth F. Plumb, 

Secretary i 

|FR Doc. 0-12X29 KUmI 
Billing COO l «7i7-4i-4l 


(Docket No. TA83-2-54-000) 

Loulsiana-Nevada Transit Co.; 
Proposed Changes in FERC Gas Tariff 

May 9. 1983. 

Take notice that on May 2.1983. 
Louisiana-Nevada Transit Company 
(Louisiana) tendered for filing proposed 
changes in its FERC Gas Tariff Volume 
1. The proposed changes are to reflect 
changes in purchased gas cost as 
provided in the company’s Purchase Gas 
Adjustment Clause applicable to its 
Rate Schedule No. G-l and X-2- The 
change provides for a total adjustment 
of 18.884 per Mcf including a deferred 
gas cost adjustment of (1.66)4 per Mcf. 
to amortize a deferred balance, and a 
cumulative cost of gas adjustment of 
20.524 per Mcf. 

Louisiana states that copies of the 
filing were served upon ihe company's 
jurisdictional customer and the 
Arkansas Public Service Commission. 

Any person desiring to be heard or to 
protest said complaint should Tile a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington. D.C. 20428. in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211. 385.214). All 
such petitions or protests should be filed 
on or before May 17.1983. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this complaint are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

IKK Doc SM2AJU PiWe 9-32-42 »U «m| 

BILLING COOC •717-97-41 


l Docket No. CP83-282-0001 

Michigan Wisconsin Pipe Line Co.; 
Application 

May 0, 1983 

Take notice that on April 5,1983. 
Michigan Wisconsin Pipe Line Company 
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(Mich Wise), One Woodward Avenue, 
Detroit. Michigan 48228, filed in Docket 
No. CP83-282-000 an application 
pursuant to Section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
. the transportation of natural gas for 
Texas Eastern Transmission 
Corporation (Tetco) from Vermilion 
Parish, Louisiana, to St. Landry Parish, 
Louisiana, pursuant to an agreement 
dated November 9.1982. ail as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Mich Wise states that Tetco has an 
available supply of gas in the South 
Riceville Field in Vermilion parish 
pursuant to a gas purchase contract with 
Cornell Oil Company, et oL dated April 
1,1982. Mich Wise indicates that it 
would transport up to 2,600 Mcf per day 
(contract demand) at a rate of $1.31 per 
Mcf of contract demand. Mich Wise 
states that it would receive the gas at a 
proposed interconnection of its lateral 
pipeline facilities with Tetco's proposed 
line near the source of the gas in 
Vermilion Parish and would deliver 
equivalent volumes at an existing inter¬ 
connection of Mich Wise and Telco's 
pipeline facilities in St. Landry Parish, 
Louisiana. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or beforo May 31. 
1983, Pile with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practive and Procedure (18 CFR 
385.214 or 385211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 


convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Mich Wise to appear or 
be represented at the hearing. 

Konneth F. Plumb. 

Secretary. 

(FK Doc 63-US31 nw V12-4U *45 «m| 

BILLING COO€ 6717-01-M 


l Docket No. RP76-91-0141 

Montana-Dakota Utilities Co.; 
Compliance Filing 

May 9.1963. 

Take notice that on April 29,1983. 
Montana-Dakota Utilities Company 
(MDU) submitted a filing in compliance 
with Article VU(3) of the Amendment of 
Stipulation and Agreement in 
Settlement of Remaining Issues . as filed 
by MDU on December 4.1981, and 
approved by the Commission on 
February 19.1982. MDlTs filing includes 
the following: 

Article VUl(3)(a): MDU's calculation 
of deliverability life. (Schedule A) 

Article VlII(3)(b): MDU's average cost 
of purchased gas for on-system and off- 
system customers from the Co.'s two 
most recent PGA filings with the FERC 
(Schedule B) 

Article Vlll(3)(c): MDU's average cost 
per MCF of the highest priced 15 
percent, by volume, of the gas purchased 
from producers for sale to on-system 
customers, as separately determined 
from each of MDU's two most recent 
PGA filings with the FERC. (Schedule B) 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 17, 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 


with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 62-UB32 FlUd 5-12-63; 645 am) 

BILLING COOf 6717-OI-M 


[Docket No. ER83-497-000] 

Montana Power Co.; Cancellation 

May 9.1983. 

The filing Company submits the 
following: 

Take notice that on April 25.1983, the 
Montana Power Company (Montana) 
tendered for filing a Notice of 
Cancellation of Rate Schedule Nos. 13. 
57, 63. 64, 65. 66, 67. 68, 69, 98.118,119 
and 120. Montana states that these 
agreements have expired as of their own 
terms and have not been renewed. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before May 25. 
1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretary . 

(in Doe 0-1263.1 Fifed 5-12-83. *4S «n| 

BILLING COOf 6717-0 Mi 


I Docket Nos. RP83-63-001 ] 

National Fuel Gas Supply Corp^ Filing 
of Motion To Place Into Effect Revised 
Tariff Sheets 

May 9,1983. 

Take notice that on April 29,1983, 
National Fuel Gas Supply Corporation 
(National Fuel) submitted for filing, 
pursuant to Section 4(e) of the Natural 
Gas Act, as amended, and Section 
154.67 of the Regulations of the Federal 
Energy Regulatory Commission 
thereunder, a motion to place the 
following tariff sheets to its FERC Gas 
Tariff, Original Volume No. 1. into effect 
as of May 1.1983, subject to refund: 
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Substitute Forty second Revised Sheet No. 4 1 
First Revised Sheet No. 8a 

Through Its motion, National Fuel also 
seeks to place into effect the following 
sheets to its FERC Cas Tariff. First 
Revised Volume No. 2, os of May 1, 

1983, subject to refund: 

Third Revised Sheet No. 282 
Third Revised Sheet No. 302 
Third Revised Sheet No. 322 
Third Revised Sheet No. 342 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 

D C. 20428, in accordance with Rules 211 
or 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 17, 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and ar^available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc B3 12834 Filed 5 12-0 *45 «m| 

BILLING COOC *717-41-11 


I Docket No. ER83-481-000) 

New England Power Co.; Tariff 
Amendment 

May 9.1983. 

The filing Company submits the 

following: 

Take notice that on April 27,1983. 

New England Power Company (NEP) 
submitted for filing an amendment to its 
FERC Electric Tariff. Original Volume 
Number 3. in order to make provision for 
wheeling services performed on the 
Primary Distribution systems of its 
Rhode Island and New Hampshire 
affiliates. The Narragansett Electric 
Company and Granite State Electric 
Company. 

NEP requests an effective date of June 
27,1983 and requests waiver of the 
Commission's Regulations for good 
cause shown. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Fjiergy Regulatory Commission, 825 
North Capitol Street. N.E., Washington. 

D C. 20420. in accordance with Rules 211 


' Forty-tecood Revi*«d Sheet No 4 ha* been 
tended »o «• to adjust the proposed rates to 
^flect the applicable surcharge adjustments 


or 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 285.211. 
385.214). All such motions or protests 
should be filed on or before May 2.1983. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc I 2 - 121 BS Filed 4-U-O. *45 mn| 

BILLING COO€ *717-01-41 


I Docket No. CP83-170-00t) 

Niagara Interstate Pipeline Co.; 
Amendment 


May 9,1983. 

Take notice that on March 25.1983. 
Niagara Interstate Pipeline System 
(Applicant), Tenneco Building, 1010 
Milam, Houston, Texas 77001, filed in 
Docket No. CP83-170-001 an 
amendment to its application filed in 
Docket No. CP83-170-000 pursuant to 
Section 7(c) of the Natural Gas Act so as 
to reflect a reduction in the volumes of 
natural gas to be transported and 
modifications of the facilities to be 
constructed and operated, all as more 
fully set forth in the amendment which 
is on file with the Commission and open 
to public inspection. 

Applicant states that its pending 
application filed january 25,1983, in 
Docket No. CP83-170-000 seeks 
authorization to construct and operate a 
natural gas pipeline and related 
facilities extending from the U.S.- 
Canadian border near Niagara Falls, 
New York, to a point close to the Leidy 
storage field near Tamarack. 
Pennsylvania, and to transport natural 
gas through these facilities for 
Algonquin Gas Transmission Company 
(Algonquin), Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc. 
(Tennessee). Texas Eastern 
Transmission Corporation fTETCO) and 
Transcontinental Gas Pipe Line 
Corporation (Transco). Such facilities, it 
is asserted, would include 
approximately 48.6 miles of 48-inch 
pipeline from the Canadian border to 
East Aurora. New York, and 
approximately 112.7 miles of 42-inch 
pipeline from East Aurora to Tamarack. 
Pennsylvania, together with 21.000 
horsepower of compression at East 
Aurora and 38.000 horsepower of 
compression at Tamarack. According to 


Applicant, the estimated cost of the 
proposed facilities is $417,817,000. 

Applicant states that the facilities and 
services proposed in its application 
were designed to accommodate the 
transportation of the volumes of natural 
gas which the shippers and others had 
sought authority to import from Canada 
in related applications that were 
pending before the Commission. 
Applicant proposed to transport 
2.518.783 Mcf of gas per day for the 
shippers. 

Applicant states that on january 27. 
1983. the Canadian National Energy 
Board (NEB) issued a decision which 
authorized the export of lesser volumes 
at Niagara Falls than had been 
requested. It is further stated that as a 
result of that decision Applicant is 
amending its application to reflect 
alteration of its proposed facilities and 
services consistent with the decreased 
volumes authorized for export. 

Applicant states that in view of the 
reduced volumes which the NEB has 
authorized for export the design of 
Applicant’s system has been modified in 
two principal respects. First, it is 
asserted that the portion of Applicant's 
system from the Niagara River crossing 
to East Aurora would now consist of a 
42-inch pipeline instead of the 48-inch 
pipeline previously proposed. Applicant 
further states that its system would 
include a single compressor station of 
approximately 11.600 horsepower at 
Tamarack in lieu of the two larger 
stations that had been proposed. 

Applicant states that it now seeks 
authority to transport maximum daily 
volumes of up to 50.979 Mcf for 
Algonquin, up to 500.000 Mcf for 
Tennessee, up to 151,979 Mcf for 
TETCO. and up to 614,822 Mcf for 
Transco. 

Applicant states that the estimated 
total cost of the proposed facilities, as 
modified, is $322,513,000. Applicant 
proposes to project finance the cost of 
these facilities and states that it still 
would attempt to obtain a 75 pcrcent/25 
percent debt/equity capital structure. 

Applicant states that it proposes to 
provide service under revised versions 
of its proposed pro forma Rate 
Schedule-FERC Gas Tariff and of the 
proposed form of service agreement 
under that rate schedule. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before May 31. 
1983. file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20428, a motion to intervene or u 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
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385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. All persons 
who have heretofore file need not Hie 
again. 

Kenneth F. Plumb, 

Secretary. 

|FR Hoc S3-12<« rtjtffl S-!3-*l *4$ «fi)| 

BILLING COOT «717*01-41 


(Docket No. TA83-2-9-000 (PGA83-2)) 

Tennessee Gas Pipeline Company, a 
Division of Tenneco, Inc-; Rate Change 
Under Tariff Rate Adjustment 
Provisions 

May 9. 1983. 

Take notice that on May 4.1983, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco, Inc (Tennessee) 
tendered for filing Substitute Eighth 
Revised Sheet No. 21 to Original Volume 
No. 1 of its FERC Gas Tariff to be 
effective May 1,1983. 

Tennessee states that the purpose of 
the revised tariff sheets is to reduce 
Tennessee’s gas rates pursuant to 
Section 2 of Article XXIII of the General 
Terms and Conditions of its FERC Gas 
Tariff to reflect implementation of the 
emergency gas purchase policy which 
Tennessee made effective May 1,1983. 

Tennessee states that copies of the 
filing have been mailed to all of its 
customers and affected state regulatory 
commissions. 

Any person desiring to be heard or to 
protest said complaint should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street. N.E.. 
Washington D C. 20426. in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211. 385.214). All 
such petitions or protests should be filed 
on or before May 17,1983. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this complaint are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

(F* Doc W-UM7 Filed 1 - 12 - 4 3; *4A >m| 

SILLING COOt 4717-Ol-M 


(Docket No. CP83-268-GOOJ 

Texas Eastern Transmission Corp.; 
Request Under Blanket Authorization 

May 9, 1983. 

Take notice that on April 11,1983. 
Texas Eastern Transmission 
Corporation (Applicant). P.O. Box 2521, 
Houston, Texas 77252, filed in Docket 
No. CP83-268-000 a request pursuant to 
Section 157.205 of the Regulations under 
the Natural Gas Act (18 CFR 157.205) 
that Applicant proposes to increase the 
capacity of an existing delivery point to 
Valley Gas Company (Valley Gas) 
under the authorization issued ui Docket 
No. CP82-535-000 pursuant to Section 7 
of the Natural Gas Act. all as more Fully 
set forth in the request which is on file 
with the Commission and open to public 
inspection. 

Applicant proposes to increase the 
capacity of its existing MAR Station No. 
1189 located in Blair County, 
Pennsylvania. It is asserted that 
Applicant and Valley Gas are preparing 
to execute a superseding service 
agreement providing for the purchase by 
Valley Gas of quantities of natural gas 
under Applicant's Rate Schedules GS-D. 
DCQ-D and I-D which would reflect an 
increase in the maximum daily delivery 
obligation at MAR Station No. 1189 from 
395 dt equivalent to a 3.542 dt 
equivalent. It is stated that there would 
be no changes in the maximum daily 
delivery obligation at the other delivery 
points listed in the superseding service 
agreement It is stated that the natural 
gas quantities delivered would be 
utilized as general system supply by 
Valley Gas. Applicant states that it 
would be reimbursed for the cost of 
enlarging MAR Station No. 1189 by Penn 
Fuel Gas. Inc., a holding company for 
Valley Gas. 

It is submitted that sales of natural 
gas to Valley Gas would be performed 
pursuant to Applicant’s Rate Schedule 
GS-D, DCQ-D and I-D and that 
Applicant’s existing tariff does not 
prohibit the expansion of MAR Station 
No. 1189. It is stated that the 
modifications would have no effect on 
Applicant’s peak day or annual 
deliveries and total volumes covered 
under the current service agreement 
with Valley Gas would not be changed. 
Further, it is asserted that the proposed 
modification would be accomplished 


without detriment or disadvantage to 
Applicant's other customers. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to Section 
157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as on application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

Secretary. 

|KR Due 4>- 13U* Plkd 3- is-Hi 143 4 on} 

BILLING COOt 4717-01-N 


(Docket No. CP82-131-001J 

Texas Eastern Transmission Corp.; 
Petition To Amend 

May 9.1983. 

Take notice that on April 19.1983. 
Texas Eastern Transmission 
Corporation (Tetco), P.O. Box 2521, 
Houston. Texas 77252, filed in Docket 
No. CP82-131-Q01 a petition to amend 
the order issue May 14.1982, in Docket 
No. CP82-131-000. pursuant to Section 
7(c) of the Natural Gas Act so as to 
authorize the transportation of natural 
gas for New Jersey Natural Gas 
Company (New Jersey) for an additional 
six months, all as more fully set forth in 
the petition to amend which is on file 
with the Commission and open to public 
inspection. 

Tctco proposes to extend the existing 
transportation service to New Jersey for 
a period of up to six months at an 
increased transportation quantity of up 
to 1.000 dt equivalent of natural gas per 
day pursuant to the terms and 
conditions of a gas transportation 
agreement between Tetco and New 
Jersey dated April 4.1982. 

It is asserted that Tetco would charge 
New Jersey its presently effective TS-1 
basic rate per dt equivalent delivered 
under Tetco's Rate Schedule TS-1; 
provided, however, for all gas 
transported and delivered hereunder 
which, when added to the quantities of 
natural gas delivered to New Jersey 
under Tetco’s Rate Schedule TS-1. non¬ 
firm SS-U and other transportation 
agreements, exceed the combined total 











Federal Register / Vol. 48, No. 94 / Friday, May 13. 1983 / Notices 


21641 


curtailment of natural gas sales to New 
Jersey under all of Tetco's firm sales 
rate schedules. New Jersey would pay 
Tetco the applicable effective TS-1 
excess rate per dt equivalent delivered 
under Tetco's Rate Schedule TS-1. 

It is asserted that Tetco is now 
authorized to transport up to 300 dt 
equivalent of gas per day but that New 
Jersey has acquired a share in the 
production of several wells drilled in 
western New York State which it 
dt sires to have transported to help fulfill 
its need for a greater natural gas supply. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
May 31.1983, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gns Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to the 
proceeding or to participate as a party in 
any hearing therein must Hie a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary* 

IK* LVjc. FiUd S-12-M, ft 45 «m| 

slung cooc «7i7-oi-* 


i Docket No. TA82-2-58-002] 

Texas Gas Pipe Line Corp.; Tariff 
Sheet Filing 

May 9, 1983. 

Take notice that on May 2,1983, 

Texas Gas Pipe Line Corporation (Texas 
Gas), pursuant to { 154.38 of the 
Commission's Regulations under the 
Natural Gas Act. filed a Ninth Revised 
Sheet No. 4a to its FKRC Gas Tariff. 
Second Revised Volume No. 1. Texas 
Gan states that the filed tariff sheets 
relate to the Unrecovered Purchased 
Cas Cost Account of the Purchased Gas 
Adjustment Provision contained in 
Section 12 of the General Terms and 
Conditions of the tariff. More 
specifically. Ninth Revised Sheet No. 4a 
reflects a net decrease under that 
currently being collected to 9.89< (at 
U 65 psia) to be effective June 1.1983. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 


North Capitol Street. NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before May 17, 

1983. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are availale 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

|PR Doc llted 5-UMKL 045 «tnj 

Silling cooc cm-oi-u 


I Docket No. CP03-256-OOO] 

Texas Sea Rim Pipeline, Inc.; 
Application 

May 9. 1983. 

Take notice that on March 29,1983, 
Texas Sea Rim Pipeline, Inc. 

(Applicant), P.O. Box 4!00, The 
Woodlands, Texas 77380. filed in Docket 
No. CP83-256-000 pursuant to Sections 
311(a)(1) and 311(a)(2) of the Natural 
Gas Policy Act of 1978 an application for 
authorization to transport natural gas 
for a term in excess of two years by 
means of its 12-inch intrastate pipeline 
and its 14-inch interstate pipeline, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant states that its 12-inch 
intrastate pipeline has been transporting 
the State of Texas' royalty gas produced 
from State Pooled Unit Block 14L. 

Sabine Pass Area, offshore Texas (Block 
14L) and that its interstate pipeline has 
been transporting. The Superior Oil 
Company's (Superior), natural gas which 
is produced from Block 14L as well as 
transporting Natural Gas Pipeline 
Company of America's (Natural) 
volumes produced by Superior from the 
Sabine Pass Area Block 9 Field, offshore 
Texas. Applicant asserts that due to 
declining pressures in some of the 
offshore wells, onshore compression is 
required and that volumes currently 
flowing through its intrastate line will 
have to be transported through its 
interstate line and volumes currently 
flowing through its interstate line will 
have to be transported through its 
intrastate line. Under the proposed 
transportation arrangement. Applicant's 
14-inch interstate line would be used to 
hook up all of the wells requiring 
compression with onshore compression 
facilities. The 12-inch intrastate line 


would transport gas from the remaining 
wells not requiring compression, it is 
asserted. 

Applicant states that the 14-inch 
interstate line would transport 
approximately 8.000.000 Mcf over the 
remaining life of the field on behalf of 
the 12-inch intrastate line. It is stated 
that this gas will be received at Superior 
Offshore Platform No. 2 in Block 14L, 
and delivered to United Texas 
Transmission Company (UTTCO), at the 
tailgate of Applicant's onshore facilities 
in Jefferson County. Texas. Further, it 
stated that the 12-inch intrastate line 
would in turn transport approximately 
90.000,000 Mcf over the remaining life of 
the field for the 14-inch interstate line. 
This gas will be received at Superior 
offshore platform No. 1 in Block 141., and 
delivered to Natural at an existing 
delivery* point in Jefferson County, 

Texas. It is submitted. 

Applicant requests Commission 
approval of the proposed transportation 
services for a period of seven years at 
which time it is anticipated that the field 
will be depleted. The transportation 
services would commence upon receipt 
of a Commission order authorizing the 
services proposed in this application. 
The rate to be charged by the 14-inch 
interstate line to Natural for dry gas 
deliveries of the Sabine Pass Block 9 
production is yet undertermined pending 
completion of rate settlement issues in 
Applicant's Docket No. CP81-438-000. It 
is stated that currently, a rate of 5.37 
cents per Mcf is being charged subject to 
refund in that docket. Applicant states 
that the rate to be charged by the 12- 
inch intrastate line would be the 11.0 
cents per Mcf rate a9 authorized by the 
Texas Railroad Commission for the 
volumes delivered for UTTCO's account 
at the onshore delivery point. Applicant 
states that both the 12-inch intrastate 
and the 14-inch interstate lines have 
sufficient capacity to perform such 
transportation services and to meet their 
other system obligations. 

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before May 31, 
1983. file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding or to participate as a 
party in any hearing therein must file a 
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motion to intervene in accordance with 
the Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

pn Doc ey\m\ KUrfs-u-ai.Ms *m| 
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(Docket No. RP83-11-004 and RP83-30- 
004] 

Transcontinental Qas Pipe Une Corp.; 
Proposed Changes In FERC Gas Tariff 

May 9, 1083. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) on 
April 29,1963 tendered for filing certain 
revised tariff sheets to Second Revised 
Volume No. 1 of its FERC Gas Tariff. 
Transco states that the purpose of its 
filing is to revise its tariff relating to the 
minimum bill provisions of Transco's CD 
and ACQ Rate Schedules consistent 
with Artice XI of the Settlement 
Agreement in Docket Nos. RP83-11 and 
RP83-30, which Settlement Agreement 
was approved by Commission letter 
order issued April 26,1983. 

Transco states that certain minor 
modifications to the applicable tariff 
sheets submitted with die Settlement 
Agreement filed by Transco on April 13, 
1983 are necessary to give efTect to the 
provisions of Article XI whereunder 
Transco's minimum bill charges are to 
be revised to eliminate the cost of gas, 
fuel component, and all surcharges. 

Transco has requested that its filing in 
this case be made effective on May 1. 
1983 and it requests a waiver of notice 
requirement in order to implement the 
proposed changes as of the date. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington. 

D C. 20428, in accordance with Rule 214 
and Rule 211 of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385211 and 385214). All such petitions 
or protests should be filed on or before 
May 17,1983. Protests will be 
considered by the Commission In 
determining the appropriate action to be 
taken, but will not serve to make 
protcatants parties to the proceeding. 

Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|W Hoc SX-12JUZ ru#d S-U-43. B4S 4l»| 
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Office of Hearings and Appeals 

Issuance of Decisions and Orders; 
Week of April 18 Through April 22, 

1983 

During the week of April 18 through 
April 22,1983. the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
exception or other relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1111. New 
Post Office Building. 12th and 
Pennsylvania Ave.. NW^ Washington, 
D.C. 20461, Monday through Friday, 
between the hours of 1.00 pjn. and 5:00 
p.m.. except federal holidays. They are 
also available in Energy Management: 
Federal Energy Guidelines , a 
commercially published loose leaf 
reporter system. 

Dated: MAy 8,1983 
George B. Breuuy, 

Director, Office of Hearings and Appeals. 

Appeals 

Chdouhos & Brasha/es. 4/22/83', HFA-OJ21 

Cladouhos h Rntshares filed an Appeal 
from a partial denial by the Acting disclosure 
Officer of the DOE Office of Specie! Counsel 
of a Request for Information which the firm 
had submitted under the Freedom of 
Information Act (the FOIA). In considering 
the Appeal the DOC found that the 
Disclosure Officer had failed to adequately 
explain how the withheld material meets the 
test set forth by the federal courts in 
determining the applicability of Exemption 4. 
Accordingly, the matter was remanded to the 
Disclosure Officer for a revised 
determination. 

Edward T. Cotham. Jr, 4/18/83; HFA-BU? 

Edward T. Cotham. Jr. filed au Appeal from 
a partial denial by the Office of Special 
Counsel of the Economic Regulatory 
Administration of t Request for Information 
which he had submitted under the Freedom 
of Information Act (the FOLA). In the course 
of reviewing Co’hnm’s Appeal, the Office of 
Special Counsel indicated that it no longer 
believed there was any statutory grounds for 
withholding the relevant portions of the 
requested document Accordingly, (he Appeal 
was grunted. 

Request for Exception 

State of Alaska, 4/19/83; HEE-0028 

The State of Alaska filed an Application 
for Exception from the provisions of 10 CFR 
Parts 450 and 455 in which the state sought 
permission to apply for federal grant which 
would enable it to reduce consumption and 
associated oosts of conventional energy 
resources in certain public care institutions. 


In considering the request the DOE found 
that exception relief was warranted because 
Alaska is uniquely and adversely affected by 
the M ten minor person requirement 4 * of 
l 4552. Accordingly, exception relief was 
granted. 

Motion for Discovery 

lack E Guenther Doubts U Oil Co, 4/18/83; 
HRD-4012. HRD-OOOe 
On November 10.1981 Jack E Guenther, 
and Double U Oil Co. (petitioners) filed 
Motions for Discovery in connection with 
Proposed Remedial Orders issued to them on 
July 28,1982. and June 1.1981, respectively. In 
(heir motions the petitioners requested 
various documents relating to: (i) the term 
"property**; (ii) the DOE’a authority to assess 
interest and to order the payment of refunds 
to the U.S. Treasury; (HI) the allocation of 
overcharges; (Iv) the proper interpretation of 
10 CFR 210.62(C) and; (v) the identity' of DOE 
employees consulted in the enforcement 
process. On April 18.1983. the OIIA issued a 
Decision and Order denying the petitioners' 
requests In their entirety. 

Interlocutory Order 

Texaco tnc .. 4/21/83; HRZ-B14S 
Texaco Inc. sought reconsideration of an 
Oi LA order directing it to tile a Statement of 
Legal Objections to a Proposed Remedial 
Order that was issued to the firm on May 1. 
1979, by the Office of Special Counsel. 

Finding that Texaco had fulled to show any 
good cause for rescinding the prior Order, 
OHA denied the motion. 

Refund Applications 

Alfred B. A Ik ok/A dams Resources and 
Energy, tnc., 4/18/83; FRO-10 
On April 23,1982, William L Thcisen Hied 
an Application for Refund pursuant to a 
Derision and Order issued on April 8.1982 in 
Office of Enforcement. 9 DOE 182.553 [Atkek/ 
Adams) In his application. Tbetsen sought a 
portion of tho funds obtained by the DOE 
through a consent order entered into by 
McFarland Energy. Inc. These funds were 
later consolidated into the Alkek/Adams 
proceeding. In considering the request, the 
DOE found that Theisen was not eligible for a 
refund because he had not demonstrated that 
he had suffered an injury due to McFarland s 
alleged regulatory violations. Accordingly. 
Theisen's Application for Refund was denied 

Standard Oil Company (Indiana)/ Bigane Oil 
Company, et a).. 4/22/83; RF21-854 el al 
The DOE issued a Decision and Order 
concerning 43 Applications for Refund filed 
by consumers of Amoco motor gasoline. All 
of these Qrms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined In Office of Special 
Counsel. 10 DOE {85.048 (1982). In 
considering these applications, the DOE 
concluded that each of the 43 applicants 
should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding total $29,380. 

Standard Oil Company (Indiana)/ Hank *s 
Amoco, 4/18/83; RF22-4M8 
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The DOE issued a Supplemental Order 
concerning a March 2.1983 Decision and 
Order issued to Hwy 55 Standard. Hank's 
Amoco (I lank's) and a number of other 
retailers of Amoco gasoline. See Stamford Oil 
Company (lniana)/Hwy 55 Standard, 10 DOE 
*85,070 (1963). In the March 2 Decision and 
Order, the DOE had concluded that Hank's 
should receive a refund based upon the 
presumption of injury and the formulae 
outlined in Office of Special Counsel 10 DOE 
J85.048 (1962). In the Supplemental Order, the 
DOE reduced the refund to I lank's baaed on 
revised data which the firm had submitted. 

Standard Oil Co. (Indiana)/ Laclede Cos 
Company . 4/20/83; RF21-4396 

Laclede Gas Company (Laclede) Hied an 
Application for Refund pursuant to 10 C-F.R. 
Part 205. Subpart V, seeking a portion of the 
$72 million obtained by the DOE through a 
consent order entered with Standard Oil 
Company (Indiana) ("Amoco"). In its 
application. Laclede requested a refund on 
volumes of NGL's it sold directly to 
consumers as a regulated utility. In 
considering Laclede's claim, the DOE 
determined that Laclede’s statement of how it 
would pass the refund on to its customers 
met the requirement established In Office of 
Special Counsel In the Matter of Standard 
Oil Company (Indiana), 10 DOE \ 85.048 
(1982). Accordingly, the DOE granted 
Laclede’s refund application. 

Refund Application 

Vickers Energy Corporation/Meramec Oil 
Company. Vickers Energy Corporation/ 
Delano Oil Company. April 19, 1963; 
RFl-254, RFl-235 

The DOE issued a Decision and Order 
concerning Applications for Refund Hied by 
Mersmec Oil Company and Delano Otl 
Company, motor gasoline resellers, which 
•ought portions of the Vickers Energy 
Corporation consent order fund. Merainec 
•nd Delano sought refunds based upon 
purchases of Vickers motor gasoline that 
exceeded the small claim threshold figure of 
50.000 gallons per month, and therefore 
submitted detailed information concerning 
their business operations. After analyzing 
this information, the DOE found that 
Mernmec and Delano constituted a single 
“firm” under the applicable regulations and 
concluded that they were injured by the 
filled overcharges and should receive a 
combined refund based upon the volume of 
their Vickers motor gasoline purchases for 
»hich they made a showing of injury. 
Accordingly, the Applications for Refund 
were granted in part. 

Vickers Energy Corp./Zephyr. Inc.. April IS, 
1983; RFl-21 

Zephyr. Inc. filed an Application for Refund 
in the Vickers Energy Corporation Special 
Refund Proceeding pursuant to 10 CFR Part 
Subpart V. Zephyr requested a refund on 
the basis of its entire purchases of motor 
gasoline from Vickers during the period May 
1976 through March 1979. The firm purchased 
® c,ri - than 50.000 gallons of motor gasoline 
hum Vicker in each month of the consent 
order period. In reviewing the refund 
•pptcation, the OHA found that Zephyr failed 
to provide detailed market information 


regarding the operation of the firm as a 
whole. The OHA determined that information 
regarding Zephyr's firmwide operation was a 
necessary prerequisite to establishing its 
eligibility for a refund (n order to determine 
the extent of any injury it might have suffered 
as a result of Vickers’ alleged regulatory 
violations. In addition. Zephyr failed to 
provide any data to support its claim that it 
received a lower profit on its sales of Vickers 
product than on its sales of non-Vickers 
product. Zephyr's refund, therefore, was 
limited to its pro rata share of the consent 
order fund based on its purchases of 50.000 
gallons of motor gasoline per month. 

Dismissals 

The following submissions were dismissed: 

Name and Case No. 

Bender Oil Co. RF21-I329 

Broderick Teaming Co.. RF21-1592 

By Pass 76. RF21-4094 

F. A- McNeal. Inc., RF21-5973 

Crigsby Oil ft Gas. HRO-0104 

Jerry R. Wingo. RF21-995 

john Banning Transfer Ca. Ina. RF21-4435 

Johnson Oil Co.. RK21-5380 

Kenosha Auto Transport Corp.. RF21-5738 

McCartan Oil Co.. RF21-5561 

Stuart T. Adler, RF21-0989 

TftS Refining Co., HRO-0009. HRD-0Q39 

Townsend. Gerald D.. HFA-0135 

Vemdale Public Schools. RK21-5318 

Vermont Morgan Corp., HRO-0041 

(Fit Doc. SS-tlSS Hied S-11-S&, SAS «m| 
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Issuance of Decisions and Orders 
Week of April 25 through April 29,1983 

During the week of April 25 through 
April 29.1983, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
exception or other relief bled with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeals 

Andrew Douglas Churchman, April 26, 1963; 

HFA-0128 

Andrew Douglas Churchman filed an 
Appeal from a denial by the Privacy Act 
Officer (PAO) of the Alhurquerque 
Operations Office of a Request for 
Information which he bad submitted under 
the Pnvacy Act In considering the Appeal, 
the DOE found that although the deleted 
portions of the documents responsive to 
Churchman's request were originally 
generated by the Office of Personnel 
Management (OPM), they were now included 
in records maintained by the DOE. and 
therefore releasable by the DOE under the 
Privacy Act. As a result, the matter was 
remanded to the PAO of the Albuquerque 
Operations Office for a new determination. 

SHE (nc., April 29, 1983; HFA-0131 

SRE. Inc. filed an Appeal from a partial 
denial by the Freedom of Information 


Authorizing Official of the DOE Albuquerque 
Operations Office of a Request for 
Information which the firm had submitted 
under the Freedom of Information Act |the 
FOIA). In considering the Appeal, the DOE 
found that both of the documents which were 
initially withheld under exemption 5 were 
pre-decisional and deliberative intra-agency 
memoranda prepared in connection with an 
audit of SRE'i performance under a DOE 
Grant project, and therefore should not be 
released to the public- The Appeal was 
accordingly denied. 

W. R. Thomason Inc., April 29, 1983; UFA- 
0133 

W. R Thomason Inc. (Thomason) filed an 
Appeal from a partial denial by the Manager 
of the DOE'S Idaho Operation Office of a 
Request for Information which the firm had 
submitted under the Freedom of Information 
Act (the FOIA). In considering the Appeal, 
the DOE found that the Manager properly 
withheld certified payroll records found to be 
responsive to Thomason's request under 5 
U.S.C 552(b) (4) and (8). The Decision and 
Order also determined that Thomason's claim 
that the original search for responsive 
material was deficient was moot, since the 
Manager had located additional information 
and had agreed to release it to the applicant. 
The Appeal was therefore denied. 

Tierra Engineering Consultants. Inc., April 
29, 1983; HFA-0126 

Tierra Engineering Consultants. Inc. filed 
an Appeal from a partial denial by the POl 
Authorizing Official of the Albuquerque 
Operations Office of a Request for 
Information which the firm had submitted 
under the Freedom of Information Act (the 
FOIA). In considering the Appeal, the DOE 
found that the Evaluation Board’i score sheet 
was a pre-deciflianaL deliberative intra* 
agency document which was properly 
withheld under Exemption 5 and that release 
of the document would be contrary to the 
public interest. Accordingly, the DOE 
determined that the Appeal should be denied. 

Remedial Order 

American Pacific International. Inc.. 4/25/83; 
BRO-1423 

American Pacific International. Inc. 
objected to a Proposed Remedial Order 
which the Western District Office of 
Enforcement issued to the firm on January 9. 
1961. In the Proposed Remedial Order, the 
Western District found that API had sold 
motor gasoline and crude oil at prices 
exceeding the maximum lawful prices under 
the DOE regulations. The DOE concluded 
that the Proposed Remedial Order should be 
issued as a final Order. The important issues 
discussed in the Decision and Order include 
the application and constitutionality of the 
"new item rule." 10 CFR 212.111. 

Request for exception 

Somerset Refining. Inc., 4/29/83; BEE-1500 

Somerset Refining, Inc. filed an Application 
for Exception from the provisions of 10 C-F.R. 
211.67 in which the firm sought exception 
relief from the Entitlements Program. In 
considering the request, the DOE found that 
exception relief wos necessary for the fourth 
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quarter of 1900. during which the crude oil 
cost disparity that the firm experienced 
caused the firm to incur operating losses. 
Accordingly, exception relief was granted. 

Refund Applications 

Standard Oil Co. (Indiana)/Bob Tansel 
American. 4/27/81; RF21-7060. RF21- 
7061 

On March 14.1983. the Office of Hearings 
and Appeals issued a Decision and Order 
approving refunds from the Standard Oil 
Company (Indiana) consent order fund for 59 
claimants. Standard Oil Co. (Indiana)/Crovo 
Sales 6 Service. Inc.. 10 DOK ?85.079 (1983). 
One of those claimants. Bob Tansel 
American, was granted refunds for two motor 
gasoline retail stations. Subsequent to the 
issuance of the Decision, it was determined 
that due to an arithmetic error the refunds 
approved for both stations were too high. 
Accordingly, the DOE issued a new Decision 
modifying the original refund amounts. 

Standard OH Co. (Indiana)/Craven Oil Co„ 
Inc.. 4/27/83: RF21-1442 
The DOE issued a Decision and Order 
concerning 137 Applications for Refund filed 
by wholesalers of Amoco motor gasoline. All 
of these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel. 10 DOE 185.040 (1982). In 
considering these applications, the DOE 
concluded that each of the 137 applicants 
should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding total $371,689. 

Standard Oil Co. (Indiana)/Edward /. 

Fleming, et ai. 4/29/83: RF21-77S et ol. 
The DOE issued a Decision and Order 
concerning 114 Applications for Refund filed 
by resellers of Amoco middle distillates. All 
of these firms elected to apply for a refund 
based upon the presumption of in|ury and the 
formulae outlined in Office of Special 
Counsel , 10 DOE 105.048 (1982). In 
considering these applications, the DOE 
concluded that each of the 114 applicants 
should receive a refund boned upon the total 
volume of their Amoco middle distillate 
purchases. The refunds granted in this 
proceeding total S85.23& 

Standard Oil Co. (Indiana)//,S. Pate Oil Co., 
Inc. 4/27/83: RF21-1446 
The DOE issued a Decision and Order 
concerning 107 Applications for Refund filed 
by resellers of Amoco middle distillates. All 
of these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel, 10 DOE 185.048 (1982). In 
considering these applications, the DOE 
concluded that each of the 107 applicants 
should receive a refund based upon the total 
volume of their Amoco middle distillate 
purchases The refunds granted in this 
proceeding total $59,703. 

Standard Oil Co. (Iridiana)/Nelms Oil 

Company, et al .. 4/29/83: RF21-2I2 et ai 
The DOE issued a Decision and Order 
concerning 94 Applications for Refund filed 
by wholesalers of Amoco motor gasoline. All 


of these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel. 10 DOE f85.CH8 (1982). In 
considering these applications, the DOE 
concluded that each of the 94 applicants 
should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding total $107,012. 

Dismissals 

The following submissions were dismissed: 
Name and Case No. 

Albert H Brunell—RF21-4547 
Alfred J. Snyder—RF21-431B 
Augustin Auto Repair—RF21-2909 
Barber Oil Company—RF21-4593 
Barber Oil Co.. Inc.—RF21-4703 
Beau pa in Oil Co.—RF21-3399 
Bennett Oil Co. Inc.—RF21-4697 
Bert Johanson Const.—RF21-3487 
Blomberg Oil Co — RF21-3480 
Broadway Texaco—RF21-2533 
Burken Oil Company—RF21-5364 
Capital Realty—RF21-4548 
Cedar Oil Co.—RF21-3553 
Charles ). Goodman—RF21-1082 
City of Ashby—RF21-5767 
Colschen Oil Co, Inc — RF21-4144 
Crotzer Electrical—RF21-0924 
David Wilson—RF21-2889 
Donald P. Miller—RF21-2607 
Donna Cobb Kwiatkowski—RF21-4567 
Evans Oil Co — RF21-5377 
Foley Motor Sales—RF21-0973 
Crone Bros.. Inc.—RF21-5583 
Haglund Oil Co.—RF21-4154 
Harold Clarke—RK21-3865 
Haves Oil Co — RK21-4003 
Hudspeth Oil Co.—RK21-4000 
InstaHomes. Inc —RF21-3528 
lames Williams Oil Company—RF21-1018 
Joan P. Urie—RF21-4298 
Kirby L Askew—RF21-4427 
Kline Oil Co.. Inc —RF21-4148 
Les Petersen Oil Co.—RF21-4399 
London A Associates—RF21-0130 
Louise Prevenas—RF21-3446 
Luebbering Oil Co.. Inc.—RF21-3483 
Magnolia Public Sch.—RF21-4750 
Manders Oil Co —RF21-5405 
Newman Oil Co.—RF21-4010 
Niagara Frontier Trans. Authority—RF21- 
3752 

0‘Connor Funeral Horae—RF21-3805 
Oren A. Sosbe—RF21-6202 
P. J. Garvey Ctg — RF21-2911 
Parish Petroleum Dist. Co.—RF21-3979 
Reilly & Sons. Inc.—RF21-3874 
Richard M. Perkins—RF21-4323 
Robert G. Schlesinger—RF21-1901 
Robert L Kwiatkowski—RF21-4568 
Robert R. Lisk—RF21-5888 
Robert Stewart—RF21-4162 
Stoecker Oil Co.. Inc.—RF21-I419 
Stoskopf Oil Co.. Inc.—RF21-4303 
Street Oil—RF21-4097 
Thomas Alfini—RF21-3006 
Thomas H. Hutchinson—RF21-2547 
Thomas N. Baker—RF21-5260 
Thomas Yount—RF21-4886 
Trowbridge Oil Co.—RF21-3404 
Van Gundy Oil Co.—RF21-3326 
Van Manen Oil Co.. Inc.—RF21-4488 


Walter R. Grimes— RF21-0957 
Wieland Oil Co — RF21-4686 
Winans Oil Co — RF21-2920 
Wood Oil Co.—RF21-4O09 
Zook. Inc —RF21-4112 

Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1111. New 
Post Office Buitding. 12th and 
Pennsylvania Ave.. N.W.. Washington. 
D.C. 20461. Monday through Friday, 
between the hours of 1:00 p.m. and 5:00 
p.m.. except federal holidays. They are 
also available in Energy Management: 
Federal Energy Guidelines, a 
commercially published loose leaf 
reporter system. 

Dated: May 5.1963. 

George B. Bremay, 

Director. Office of Hearings and Appeals. 
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Issuance of Decisions and Orders; 
Week of March 14 Through March 18. 
1983 

During the week of March 14 through 
March 18,1983, the decisions and orders 
summarized below were issued with 
respect to appeals and applications for 
other relief filed with the Office of 
Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 

Appeal 

Environmental Policy Institute. 3/16/83; 

If FA-0116 

Environmental Policy Institute (EPI) filed 
an Appeal from a denial by the Director of 
the Division of Freedom of Information and 
Privacy Acts Activities of a Request for a 
waiver of search and copying fees to be 
incurred in responding to a Request for 
Information which the firm had submitted 
under the Freedom of Information Act (the 
FOIA). In considering the Appeal, the DOE 
found that the firm was a bona fide public 
interest group, that there was a current public 
interest in the subject matter to which the 
requested documents pertained, and that the 
information contained in the documents was 
likely to be disseminated to the public. 
Accordingly. EPl’s Appeal was granted. 

Motion for Discovery 

Exxon Company. U.S.A., Cities Service 

Company. 3/14/83: HED-0113. HEJ-0036. 
HED-Olll. IIEJ-0O35 

On March 11.1983. Exxon Company, U.S.A. 
submitted a Motion for Discovery and 
Protective Order in connection with a 
Proposed Decision and Order issued to 
Husky Oil Co. of Delaware on February 4. 
1983. in Case No. BEX-0210. Cities Service 
Company also submitted a Motion for 
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Discovery and Protective Order related to the 
same Proposed Decision and Order. In their 
Motions, the intervenors requested Husky's 

• onfidentia! data in the record of the current 

♦ xception proceeding. BEX-0210, and several 
prior Husky proceedings. In considering the 
Motions, the DOE determined that Husky's 

'.mcial data was material and relevant to 
in evaluation of the appropriateness of 
rxception relief tentatively granted to Husky 
t.nder the Delta standards. Accordingly, the 
Motions tiled by Exxon and Cities Service 
were granted. 

Interlocutory Orders 

Office of Special Counsel. 3/17/83,; llRZ-OOll 
The Office of Special Counsel sought s 
ilr termination that Texaco Inc. had waived 
imy privileges attaching to certain documents 
identified by the firm in response to an OSC 
discovery motion on the ground that the 
firm's invocation of affirmative defenses put 
its state of mind at issue. In considering 
OSCi request, the DOE found that Texaco 
hud withdrawn those defenses. Accordingly, 
the Motion was denied 

Texaco Inc. 3/15/83: HRZ-V138. HRB-0O49 
Texaco Inc. sought reconsideration of two 
ili coverv orders issued by the DOE. In one 
motion* Texaco sought reconsiderstlon of s 
denial of a motion to compel the OSC to 
implement a response to a Texaco 
interrogatory, In considering Taxaco’s 
rr <uest, the DOE found that the interrogatory 
hud been fully answered. Accordingly, the 
request was denied. In a separate motion. 
Texaco sought reconsideration of an order 
rounding certain discovery it was granted. 

In ■- onstdering this request, the DOE found 
that the discovery had become irrelevant in 
ugh! of the dec»sion of the Temporary 
Emergency Court of Appeals in DOE v. 
Louisiana . 090 P.2d 180 (TECA 1982] 

A • ordingly. this request was denied- 

Refund Applications 

OAT; Corporation, Sooner Transport 
Corporation, Bestway Marketing 
Company. Leo's Winstead's, Inc., 3/17/ 
83: RF13-4, RF13-11. RF13-20 
Each of the applicants indicated above 
hied on Application for Refund pursuant to 10 
f-FR Part 205. Subpart V, in which the firm 
claimed a portion of the $4.75 million 
obtained by the DOE from OKC Corporation 
rursuairt to a Consent Order which settled 
DOE allegations that OKC had overcharged 
purchasers of crude oil. residual fuel oil and 
tefmed petroleum products. See Office of 
Enforcement: in the Matter of OKC Corp.. 9 
DOE 182,551 (1902) [OKC], In considering 
lH«e applications, the DOE determined that 
•He applicants, each of which claimed 
purchases of refined products from OKC no 
vrater than an average of 50.000 gallons per 
month, had met the standards set forth in the 
CKC Decision and Order und in the Subpart 
V regulations Accordingly, these 
^plications were granted. 

Standard Oil Company (Indiana f/Crova 
Sales fr Service. Inc. et al.. 3/14/83: 
RF21-32 et a I. 

The DOE] issued a Decision and Order 
[uru fming 59 Applications for Refund from 
landed retailers of Amoco motor gasoline. 


All of these firms elected to apply for a 
refund based upon the presumption of injury 
and the formulae outlined in Office of Special 
Counsel. 10 DOE 185,010 (1982). Each retailer 
therefore submitted detailed information 
concerning its Amoco purchase volumes. 

After analyzing this information, the DOE 
concluded that each of the 59 applicants 
should receive a refund based upon the total 
volume of its Amoco motor gasoline 
purchases during the consent order period. 
Accordingly, these applications were granted 
in full. 

Standard Oil Company (IndianaJ/fones Oil 
Company. Inc., et aL 3/18/83: RF21-1115, 
et aL 

The DOE issued a Decision and Order 
concerning 100 Applications tor Refund filed 
by wholesalers of Amoco motor gasoline. All 
of these firms elected to apply for a refund 
bused upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel 10 DOE 185,048 (1982). Each 
applicant therefore submitted detailed 
information concerning its purchases of 
Amoco gasoline. After analyzing this 
information, the DOE concluded that each of 
the 180 applicants should receive a refund 
based upon it Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding totaled S703.738. 

Standard Oil Co. (Indiana)/Jones OH 

Company, Inc, et aL 3/18/83: RFVl-1118, 
et aL 

The DOE issued a Decision and Order 
concerning 133 Applications for Refund filed 
by resellers of Amoco middle distillates. All 
of these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined m Office of Special 
Counsel, 10 DOE {85.048 (1902). Each 
applicant therefore submitted detailed 
information concerning its purchases of 
Amoco middle distillates. After analyzing 
this information, the DOE concluded that 
each of the 133 applicants should receive a 
refund based upon Its Amoco middle 
distillate purchases. The refunds granted in 
this proceeding totalled $93,386. 

Standard Oil Co. (IndianoJ/Strickland 
Service Standard et aL '3/15/83: RF21- 
2951 et al. 

The DOE issued a Decision and Order 
concerning 155 Applications for Refund filed 
by retailers of Amoco motor gasoline. All of 
these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulao outlined in Office of Special 
Counsel, 10 DOEJ85.048 (1982). In 
considering these applications, the DOE 
concluded that each of the 155 applicants 
should receive a refund based upon the total 
volume of its Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding totaled $156,745. 

Standard Oil Co (Indiana)/ West/and 

Standard U et oL 3/17/83; RF21-1906 et 
a). 

The DOE issued a Decision and Order 
concerning 67 Applications for Refund filed 
by retailers of Amoco motor gasoline. All of 
these firms elected to apply for a refund 
based upon the presumption of injury and the 


formulae outlined in Office of Special 
Counsel. 10 DOE 185.0*8 (1982). In 
considering these applications, the DOE 
concluded that each of the 87 applicants 
should receive a refund based upon the total 
volume of its Amoco motor gasoline 
purchases. The refunds grunted in this 
proceeding totaled $83,360. 

Vickers Energy Corporation/Starvin R. 

Gillaspy, d.b.a. Marv's Vickers Service; 

Vickers Energy Corporation/Bob Cox. 

d.b.a.. Bob's Vickers. 3/18/83; HFt-297. 

BF 1-309 

The DOE issued a Decision and Order 
concerning Applications for Refund Hied by 
Marvin R. Gillaspy d.b.a. Marv’s Vickers 
Service and Bob Cox d.b.a. Bob's Vickers, 
both retailers seeking a portion of the Vicker 
Energy Corporation Consent Order Fund. 
They elected to apply for a refund basud 
upon the small claim procedures established 
for purchasers of less than 50,000 gallons per 
month of Vickers motor gasoline. After 
analyzing these two claims, the DOE 
concluded that each of the applicants should 
receive a refund based upon the total volume 
of his Vickers motor gasoline purchases. 
Accordingly, each application was granted. 

Vickers Energy Corporation/The Service Oil 

Company. 3/14/83: RFl-25 

The DOE issued a Decision and Order 
concerning an Application for Refund filed by 
The Sen ice Oil Company, a reseller and 
retailer seeking a portion of the Vickers 
Energy Corporation Consent Order Fund. 
Service Oil elected to apply for a refund 
based upon purchases of Vickers motor 
gasoline exceeding the 50.000 gallons per 
month threshold established for small claims, 
and therefore submitted detailed information 
concerning its operations during the consent 
order period. After analyzing this 
information, the DOE concluded that Service 
Oil should receive a refund based upon the 
volume of its Vickers motor gasoline 
purchases for which it made a showing of 
injury. Accordingly, the application was 
granted in part. 

Dismissals 

The following submissions were dismissed: 

Name and Case No. 

Bill Forney, Inc.—BRO-1450 
Elmer Buhrke—RF21-O790 
D. Karl Burk el—RF21-0835 
D. Karl Burke 1—RF21-0837 
Duke Heating Oil, Inc.—HF.E-0041 
Peter A. Dreifuss—RF21-3428 
Flinn's Standard Service—RF21-219* 

Earl Hamann—RF21-2577 

Mr. Doyle h Mrs. Wanda Hunt—RF21-1822 

Thomas Kee—RF21-0977 

Ernest Kolben—RF21-2823 

Oliver Mever—RF21-20S4 

Joseph Pavelisb—RF21-0975 

Herman S. Pihl— RF21-2087 

Gladys M. Plant—RF21-1884 

Richard Rhodes—IfFA-0120 

Wilbur! Wahl—BRO-1524 

Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
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Hearings and Appeals. Room 1111. New 
Post Office Building. 12th and 
Pennsylvania Ave., N.W.. Washington. 
D.C. 20461, Monday through Friday, 
between the hours of 1:00 p.m. and 5:00 
p.m., except federal holidays. They are 
also available in Energy Management: 
Federal Energy Guidelines . a 
commercially published loose leaf 
reporter system. 

May 5.1963. 

Georg© B Brexnay. 

Director Office of Hearings and Appeals. 

|FK Doc n-izass FlUd 5-1J-6) S48 »m| 

BILLING COOC 


Western Area Power Administration 

Central Valley Project, California; Rate 
Order 

Correction 

In FR Doc. 63-11064. beginning on 
page 18874 in the issue of Tuesday, April 
26,1983, make the following corrections: 

1. On page 18875. second column, the 
Federal Register citation in the sixteenth 
line of the last paragraph should have 
read. “43 FR 60636** and the Code of 
Federal Regulations citation in the last 
line should have read. “10 CFR Part 
903*. 

2. On page 18879. first column, the 
third line of the first complete paragraph 
should have read. * * 1 2 3 4 5 6 all energy used over 
249 kWh per kW per month” and the 
second line of the last (incomplete) 
paragraph should have read, “is $0.35 
per kW per month, and the*'. 

3. On page 18880, third column, the 
next to last line should have read. “MW 
in 1983. and from 889 MW. to 1,140*’. 

4. On page 18884. first qolumn, the 
third and fourth entries in the second 
column of the table should have read, 
“Oct. 1 . 1984” and ”Nov. 1 . 1985” 
respectively. 

5. On page 18884. second column, the 
last italicized heading should have read, 
"Schedule of Rates for Nonfirm 
Transmission Service” and the sixth 
from last line of the column should have 
read, ''Applicable: To nonfirm 
transmission service”. 

6. On page 18884. third column, the 
second line of the first complete 
paragraph should have read. 
'Transmission service on an 
intermittent basis for three-phase”. 

BJLUMO COOC IS0S-01-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPTS-59125; TSH FRL 2367-31 

Certain Chemicals; Premanufacture 
Exemption Applications 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA's revised statement of interim 
policy published in the Federal Register 
of November 7,1980 (45 FR 74378). This 
notice, issued under section 5(h)(6) of 
TSCA. announces receipt of two 
applications for exemptions, provides a 
summary, and requests comments on the 
appropriateness of granting each of the 
exemptions. 

OATE: Written comments by May 31, 
1983. 

address: Written comments, identified 
by the document control number 
"(OPTS-59125)” and the specific TME 
number should be sent to: Document 
Control Officer (TS-793), Office of Toxic 
Substances. Office of Pesticides and 
Toxic Substances, Management Support 
Division, Environmental Protection 
Agency, Rm. E-401, 401 M Street SW. 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Theodore {ones. Acting Chief. Notice 
Review Branch. Chemical Control 
Division (TS-794). Office of Toxic 
Substances, Office of Pesticides and 
Toxic Substances, Environmental 
Protection Agency. Rm. E-216. 401 M 
Street SW. Washington. DC 20460. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TME received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107. 

TME 83-51 

Close of Review Period. June 15.1983. 
Importer . Confidential. 

Chemical (C) Modified 
ethylene = tetrad uoroethylene 
copolymer. 


Use/Import. (S) W r ire and cable 
coating, chemical process equipment 
parts, parts for electrical equipment. 
Import range: 500 kg/minimum—5000 
kg/maximum. 

Toxicity Data. No data submitted. 
Exposure. Processing and disposal: 
dermal, a total of 8 workers, up to 9 hrs/ 
da. up to 14 da/yr. 

Environmental Release/Disposal. 

Less than 10 kg/yr released to land. 
Disposal by landfill. 

TME 83-52 

Manufacturer . PPG Industries. Inc. 
Chemical (G) Aromatic carbonate. 
Use/Production. (S) Monomer to 
produce cured thermoset articles. Prod, 
range: 4.000 Ibs/max. 

Toxicity data. Acute oral: 1.116 g/kg; 
Acute dermal: >2.0 g/kg; Irritation: 

Skin—Moderate. Eye—Minimal. 

Exposure. No direct exposure except 
during sampling. 

Environmental Release/Disposal 
Disposal by publicly owned treatment 
works (POTW) and incineration. 

Dated: May 9.1983 

Ronald A. Stanley, 

Acting Director. Management Support 
Division. 

(Fit Doc o-isro FHrd 5-11 « *4§ *m| 

BiLUHO COOC 6560-50-M 


l ER-FRL-2362-7 J 

Availability of Environmental Impact 
Statements Filed May 2 Through May 
6,1983 Pursuant to 40 CFR Part 1506.9 

Responsible Agency: Office of Federal 
Activities, General Information, (202) 
382-5075 or 382-5076. 

Corps of Engineers: 

EIS# 830233. D Suppl. COE. NY. 
Conesus Lake Flood Damage 
Reduction. Livingston County, due: 
6/30/83 

EIS* 830238, Final. COE, MS. Krebs 
Lake Channel Navigation 
Improvements. Jackson County, due: 
6/13/83 

Department of the Interior 
EIS* 830234, Draft. BLM. WY, Divide 
Resource Area Livestock Grazing 
Management Program, due; 7/11/83 
EIS# 830240, Draft. BLM. SEV. UT. 

CO. Uinta-SW Utah Coal Region 
Development. Round Two Leasing, 
due: 7/6/83 

EIS# 830243. Draft. BLM, MT. 
Headwaters. Resource Area 
Resource Management Program, 
due: 8/5/83 

EIS# 830232. Final, BIM. WY. 
Newcastle Resource Area Livestock 
Grazing Management Program, due: 
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6/13/83 

EIS# 830239, Draft, IBR, SEV. NV. AZ. 
Hoover Dam Powerplant Increased 
Generating Power. Modification, 
due: 8/8/83 

Department of Transportation: 

EIS# 830241. Draft, FHW, IA. Des 
Moines CBD Loop Arterial 
Construction, Polk County, due: 7/ 
5/83 

EIS# 830242, Draft, FHW. OH. 1-490 
Gap Closure. West 10th Street to I- 
77, Cuyahoga County, due: 6/27/83 

Environmental Protection Agency: 

EIS# 830238, Draft. EPA. MA, 

Kingston WWT and Collection 
Facilities. Approval A Grant 
Plymouth Co. due: 6/27/83 

Department of Housing and Urban 
Development: 

EIS# 830235, Final. HUD. CA, 
Northwood Residential Subdivision. 
Mortgage Insurance. King County, 
due: 6/13/83 

Department of Agriculture: 

EIS# 830237, Draft, APS, NM. Western 
Spruce Budworm Management 
Program. Santa Fe National Forest, 
due: 7/1/83 

Amended Notice: 

EIS# 800799. Draft. FHW. ND. 
Columbia Rd Improvement, 
Gateway Dr. to S Forks Rd.. Grand 
Forks Co., Published FR 10/31/80— 
Officially withdrawn. 

Dated: May 10.1963. 

William D. Dickerson, 

Acting Director: Office of Federal Activities 

IKK Doc 0-12*0 Piled S-tl-tS. &4S *m| 

BiLUNQ COOC tMO-SCMI 


FEDERAL COMMUNICATIONS 
COMMISSION 

[ File No. 26058-CL-P-<5)-82 etc. I 

GTE Mobilnet of San Jose, Inc., et at.; 
Hearing 

In re Applications of; GTE MOBILNET 
OF SAN JOSE. INC., File No. 26058-CL- 
P-{5)-82. ADVANCED MOBILE PHONE 
SERVICE. INC. For a construction 
permit to establish a new cellular 
system operating on frequency block B 
in the Domestic Public Cellular Radio 
Telecommunications Service to serve 
the San Jose. California, Standard 
Metropolitan Statistical Area (SMSA). 
File No. 26025-CL-P-(3)-82. 

In re Applications of McCaw 
Communications of San Jose. Inc., CC 
Docket No. 83-478; File No. 28120-CL-P- 
(6J-82, Cellular Mobile Systems of 
California, Inc.. File No. 28192-CL-P- 
(')-82. Cellular Network. Inc.. File No. 
26G87-CL~P-{5}-*82, Intrastate Radio 
Telephone. Inc. of San Francisco, File 


No. 26125-CL-P-(5)-82. California 
Celcom Communications Corporation. 
File No. 26154-CL-P-{5)-82: For a 
construction permit to establish a new 
cellular system operating on frequency 
block A in the Domestic Public Cellular 
Radio Telecommunications Service to 
serve the San Jose, California. Standard 
Metropolitan Statistical Area; 
designating applications for 
consolidated hearing on stated issues. 

Memorandum Opinion and Order 
Granting Application, Dismissing 
Application, and Designating 
Applications for Hearing 

Adopted: April 28,1983 

Released: May 6 . 1983. 

By the Common Carrier Bureau: 

1. Presently before the Chief. Common 
Carrier Bureau, under delegated 
authority are (a) the captioned 
applications of GTE Mobilnet of San 
Jose. Inc. (GTE), Advanced Mobile 
Phone Service. Inc. (AMPS), McCaw 
Communications of San Jo9e, Inc. 
(McCaw). Cellular Mobile Systems of 
California. Inc. (CMS), Cellular Network. 
Inc. (Cellnet). Intrastate Radio 
Telephone. Inc. of San Francisco 
(Intrastate), and California Celcom 
Communications Corporation (Celcom). 
to construct cellular radio systems to 
serve the San Jose. California. Standard 
Metropolitan Statistical Area (SMSA). 
and (b) various motions, petitions, and 
pleadings related to the applications. 

2. As discussed below, after carefully 
reviewing the applications and related 
pleadings, we find that the public 
interest will be served by our approving 
the GTE/AMPS settlement agreement 
and granting the GTE application. 
Concerning the five nonwireline 
applications, we find all applicants 
except McCaw and Cellnet to be fully 
qualified to construct and operate a 
cellular system in San Jose. Since the 
proposals of McCaw. CMS, Cellnet. 
Intrastate, and Celcom to use the same 
frequencies in the same geographical 
area are mutually exclusive, a 
comparative proceeding will be held to 
determine which of the applicants 
would best serve the public interest. For 
the reasons discussed below, we are 
designating financial issues against the 
McCaw application and against the 
Cellnet application. 

McCaw Application 

3. Financial qualifications. Petitioner 
CMS challenges the applicant's financial 
showing, arguing that neither the parent 
company nor its San Jose subsidiary (the 
applicant) has demonstrated the 
availability of necessary funds. The 
McCaw financial showing is complex. 


involves a number of different investors, 
and is closely linked to cellular 
applications filed by sister companies in 
three other markets. CMS attacks each 
portion of the financial showing, arguing 
that each financial arrangement is 
defective in some fashion. We will 
discuss below the applicant's financing 
plan for all four markets and dispose of 
the particular questions raised. 

4. We discuss at this point the 
corporate structure of the applicant and 
its parent, as well as the applicant's 
principal investors. The applicant, 
McCaw Communications of San Jose. 
Inc. (McCaw), is one of four subsidiaries 
of the parent McCaw Cellular 
Communications, Inc. (MCCI). Three 
other subsidiaries of MCCI have filed 
applications in San Francisco, Denver, 
and Kansas City. The parent MCCI is in 
turn owned by McCaw RCC, whose 
principal shareholders are McCaw 
Communications Companies, Inc. 

(MCC); Daniels 8 Associates Inc.; and 
the Centennial Fund. These three 
shareholders have made equity 
commitments to MCC for investment in 
the four cellular subsidiaries. In 
addition, a back up equity commitment 
has been made by Affiliated 
Publications, Inc. (API), to be made 
available if any of the three equity 
contributors should be unable to meet 
their respective commitments. API owns 
forty-five percent of McCaw 
Communications Companies. Inc. 

(MCC). To recapitulate, three investors 
(MCC Daniels and Centennial) have 
made equity commitments to MCCI. 
parent of the applicant McCaw. Similar 
commitments have been made through 
the same corporate structure to the three 
sister companies of McCaw of San Jose. 
Additionally, a back-up equity 
commitment has been made by API, 
principal in MCC. In addition to the 
equity financing described above, MCCI 
also relies on a $35 million bank loan 
from Continental Bank. The various 
forms of financing are discussed below. 

5. Estimated cost of construction and 
first year operating expenses for each 
system are as follows: 


San Jose.S10.252,000 

San Francisco —.. 18,838.000 

Denver. 13.877.000 

Kansas 12.881,000 

Total. 55,848,000 


6. MCC equity contribution. The first 
equity contribution is a $5 million 
subscription from McCaw 
Communications Companies, Inc. 
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(MCC). The applicant has submitted a 
letter from MCC stating that MCC 
# * hereby commits $5 million of 
equity capital, based on all four of your 
applications being successful/’ The 
letter also makes pro-rata 
apportionments to the four markets, in 
the event the applicant is not successful 
in every market in which it applied. By 
way of demonstrating the availability of 
$5 million, the applicant has submitted a 
balance sheet of MCC (Application. 
Exhibit 10. Appendix B. Item 5). The 
petitioner contends that the equity 
backer’s net liquid assets are less than 
$5 million, so the funds are not 
available. The long-standing 
Commission standard for demonstrating 
availability of an applicant’s finances 
has been net liquid assets, that is, the 
excess of current assets over current 
liabilities. Advanced Mobile Phone 
Service, Inc, et at. (Chicago Order), 91 
FCC 2d 512 (1982): Central Texas 
Broadcasting Co., 74 FCC 2d 393. 401-02 
(1979); Merrimack Valley Broadcasting 
Co., 82 FCC 2d 166,168-69.174-75 
(1980); WVOC/nc.. 32 FCC 2d 765 7D9 
(Rev. Bd. 1971); The Tuscarawas 
Broadcasting Co., 4 FCC 2d 466. 468 
(Rev. Bd. 1966). The balance sheet 
(application. Appendix B, Item 5) shows 
current assets of $2,562,685, and current 
liabilities of $1,650,309. Net liquid assets 
are thus $912,376, which is insufficient to 
meet the $5 million equity commitment 1 
The applicant argues that stockholder- 
subscribers. as distinguished from 
applicants, are not held to the net liquid 
assets standard where the subscribers* 
total assets are vastly in excess of the 
commitment. McCaw cites Tel-Page 
Corp . of Wisconsin. 46 RR 2d 668, 672 
(1979). and Radio Dispatch Corp., 61 
FCC 2d 425 (Rev. Bd. 1976). In our view, 
however, the net liquid assets standard 
must be applied to cellular applications 
based on the Chicago Order, where the 
Commission explicitly adopted it The 
MCC balance sheet shows total assets 
of $23 million. There is no way to 
determine how much of the total is 
easily convertible to cash or how much 
of the total may already be committed to 
other projects or liabilities of the firm. 
We conclude, therefore, that only 


• The current iimU figure In the balance iheet If 
not broken down into eub-categorie* each as caeh 
and account* receivable. Nor is any information % 
provided at to the nature of any such account* 
(whether they have been aged for collection 
purpoaee). We are thus unable to determine what 
portion of any accounts receivable may be counted 
as part of net liquid assets See Celcom 
Communication* Corp . of Georgia, et at. (Atlanta 
Order). CC Mimeo 1988. released January 2& 1983. 
at para. 13 Our determination is not changed, 
however, since the net liquid assets axe Insufficient 
even If 100* of current asset* are counted 


$912,000 in net liquid assets has been 
shown to be available from MCC. 

7. Daniels equity contribution. The 
second $5 million equity contribution is 
from Daniels A Associates. Inc. 

(Daniels). Daniels relies on a $5 million 
letter of credit from the American 
Security Bank. The petitioner questions 
whether the funds are fn fact available 
from the bank since the letter includes a 
’’covenants clause” in which the bank 
refers to “standard business covenants 
generally utilized in loans secured by 
cable TV systems, including debt to 
cash flow and debt to subscribers 
limitations.” The Petitioner contends 
that the applicant has not included the 
specifics of these restrictions and 
consequently has failed to show that 
Daniels can meet these bank limitations, 
whatever they may be. After examining 
the letter of credit, however, we 
conclude that the funds are available. 
The letter specifies that the funds are to 
be used for McCaw’s cellular systems. 
The letter also specifies interest rate, 
terms of the loan, and security interest. 
The covenants appear to be reasonable 
and customary and do not. in and of 
themselves, cast doubt on the 
availability of the loan. We find, 
therefore, that $5 million in equity 
funding is available to the applicant 
from Daniels. See Multi-State 
Communications v. FCC, 590 F. 2d 1117, 
1119 (D.C. Cir. 1978). cert, denied 440 
U.S. 959 (1979). 

8. Centennial equity contribution . The 
third $5 million equity commitment is 
from the Centennial Fund. Centennial 
relies on a balance sheet (Application. 
Exhibit 10, Appendix B. Item 4.1) to 
demonstrate its ability to meet the 
equity commitment. The petitioner 
argues that the balance sheet 
demonstrates that the funds are not 
available. In its reply, the applicant has 
submitted additional information further 
explaining the items on the balance 
sheet. The balance sheet indicates that 
Centennial has $75,000 ca9h and 
temporary investments of $3.9 million 
which we consider to be liquid assets.* 
However, the Centennial balance sheet 
also relies on other assets which we 
cannot conclude are liquid. Specifically, 
Centennial lists $6.7 million in 
subscribed capital, not yet paid to 
centennial. In its reply, the applicant 
indicates that the capital subscriptions 
will be paid in two equal installments on 
March 31,1983. and March 31,1984. 
These anticipated payments cannot be 
considered as liquid assets. We 


• In it* reply. McCaw explain* that tha temporary 
inve*tm*nt* nrv abort term (thirty day* or Imj) 
certificate* of depoatt. The*r m»tnun«*nt* are clearly 
liquid. 


therefore conclude that $4.65 million in 
equity $3.9 million plus $75,000) is 
available from Centennial. 

9. API back-up equity funding. For the 
reasons discussed above, wc find the 
following amounts of equity funding are 
available to the applicant: $912,000 from 
MCC, $5 million from Daniels, and $4.65 
million Centennial. Thus, out of a $15 
million equity commitment, we find that 
$10.56 million is available. This leaves 
an equity deficiency of $4.44 million, 
which we correct to $5.44.* As a 
precautionary measure, the applicant 
has submitted a back-up source of 
equity funding from Affiliated 
Publications. Inc. (API), whereby API 
guarantees to provide any of the $15 
million which may not be available from 
three equity participants. To 
demonstrate the availability of these 
back-up funds. API has submitted a 
balance sheet (Exhibit 10. Appendix B. 
Item 2.1, p. 18). The petitioner contends 
that the balance sheet fails to 
demonstrate the availability of the 
funds. After reviewing the balance 
sheet, however, we conclude that the 
funds are available. API’s current assets 
are $40.5 million. Current liabilities are 
$18.3 million. The Commission’s 
longstanding standard in determining 
financial qualificiations is net liquid 
assets, the difference between current 
assets and current liabilities. In this 
case, the difference is $22.2 million. We 
are unable, however, to credit 100 
percent of the $40.5 million current 
assets figure because it includes $24.8 
million in accounts receivable. In 
previous orders where such accounts 
have been aged, we have permitted 75 
percent of such accounts to be included 
in calculating net liquid assets. See 
Atlanta Order, supra, para. 13. See also 
Kaiser Broadcasting. 62 FCC 2d 240 
(1977), The McCaw application includes 
no information as to whether these 
accounts have been aged or in general 
how collectible those accounts actually 
are. We are therefore unable to 
conclude that at least 75 percent of these 
accounts (or $18.8 million) are available 
to API to meet its back-up equity 
commitment The applicant’s shortfall, 
however, is only $5.44 million, 
approximately 22 percent of all accounts 
receivable. Even wilhout a showing of 
aging of these accounts, we will 


* The application give* the figure $15 million a* 
the total equity commitment from the parent 
company to the four McCaw aubsldiarie*. We note 
that the actual equity requirement I* $18 million: 

$3 25 million in San |o*a. $6 Zb million in San 
Frundaco. $3.25 million in Kanaa* City, and $3 25 
million in Denver. The deficiency of $4.1 million in 
available financing muit therefore, be corrected to 
$5.1 million. 
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consider that this small percentage of 
the accounts receivable are collectible 
and therefore conclude that API has at 
least $5.44 million available to meet its 
backup commitment. On this basis, we 
conclude that the $10 million equity 
commitment is available to McCaw. in 
light of the back up funding available 
from API. 

10. Equipment financing . In two 
markets (Kansas City and Denver), the 
commitments of equity and loans are 
insufficient to cover projected costs. 
Each of the applications for these two 
markets also contains a letter from an 
equipment supplier which offers to 
furnish cellular equipment and provides 
a financing schedule whereby in each 
market, $3.2 million in equipment 
payments are deferred for a total of $6.4 
in equipment financing (Direct Case, 
Exhibit 10, App. A, Item 4). The two 
equipment financing arrangements are 
crucial, because without the deferred 
payments of $6.4 million, the applicant's 
available funds are insufficient to cover 
projected costs. The petitioners argue 
lhat the equipment financing 
arrangement is fatally defective because 
the supplier's letter commits the 
applicant to purchase 3,000 mobile units 
and this purchase is not included in the 
applicant's projected costs. In its reply, 
the applicant states that a closer reading 
of the equipment supplier's letter reveals 
that the applicant is not obligated to 
purchase the mobile units but may 
instead utilize a third party leasing 
arrangement. This in fact is the 
applicant's intention, as stated in the 
application (Exhibit 8, Appendix A, p. 
13). The allegation, however, is relevant 
to our assessment of the applicant's 
basic financial qualifications. Section 
22.917 of our rules does not require that 
the cost of mobile equipment be 
included in an applicant's financial 
projections. See Metrocom of St. Louis 
et aJ. (SL Louis Order). CC Mimeo 2045, 
released January 28.1982. at para. 10. 

The mobile equipment will be leased in 
the quantity needed by subscribers. 
Related costs will therefore be covered 
by revenues or subscribers' deposits. 

The Commission has traditionally 
sanctioned this type of financing and 
has credited the full amount of credit to 
the applicant. See. e.g.. Merrimack 
Valley Broadcasting. Inc.. 82 FCC 2d 
166. 167-68 (1980). We therefore 
conclude that adequate funds are 
available to cover projected costs in 
these markets. 

11 Continental Bank Loan. The 
applicant submits a letter from the 
Continental Illinois National Bank 
committing $35 million in credit to the 
parent MCCI. The petitioner CMS 


questions whether the bank letter is 
sufficiently detailed to demonstrate the 
availability of the funds. After reviewing 
the letter, we conclude that the 
applicant has failed to demonstrate that 
the $35 million in credit is available. 
Although exact details such as interest 
rates and payment terms are not 
absolutely required, the applicant must 
submit sufficient information for the 
Commission to make its reasonable 
assurance determination. See Multi * * 
State, supra. The bank letter specifies no 
interest rate but instead states that the 
rate is * * to be negotiated at the 
time of FCC approval." Application, 
Exhibit 10. Appendix A, Item 2.1. 
Although the letter provide for quarterly 
payments over an eight year period, it 
furnishes no information as to the dollar 
amount of these payments. Under these 
circumstances, we cannot conclude that 
the Continental Bank letter provides 
reasonable assurance. See Advanced 
Mobile Phone Service, Inc., et al. 
(Philadelphia Order), CC Mimeo 1882, 
released January 21.1983, at para. 6. 

12. Accuracy of cost estimates. CMS 
questions the accuracy of McCaw's 
projected costs because the applicant's 
technical proposal makes reference to 
using microwave links and yet does not 
include the cost for such facilities in its 
projected costs. McCaw responds, 
however, that the proposed microwave 
links will not be installed prior to the 
fifth year of installation, so the cost of 
these facilities was logically omitted 
from the projected costs of construction 
and first year operation costs. The 
details of the application support this 
explanation. See Direct Case, Exhibit 8, 
Appendix, A. 4, in which telephone 
control and telephone interconnect costs 
are provided for in the financial 
projections for the construction period 
and first year of operation. The cost 
estimates appear to be reasonable, and 
the petitioner has failed to raise any 
serious question that has not been 
adequately explained by McCaw in it9 
Opposition. 

13. Conclusion . For the reasons 
discussed above, the applicant ha9 
failed to demonstrate that the $35 
million loan is available. We will 
therefore designate an issue as to 
whether McCaw is financially qualified 
in San Jose and in the three other 
markets (San Francisco. Denver, and 
Kansas City) where McCaw applied. We 
have chosen to designate in this order a 
Financial issue as to McCaw's entire 
financing arrangement because we 
believe this approach is the most 
efficient way to consider the various 
McCaw applications. /.*« it can be 
detemined whether McCaw has 


financing for one market, or all four 
markets, or some number in between. 
McCaw will at that point have greater 
discretion for deciding how many (and 
which) applications to prosecute. The 
alternative is to examine each 
application on a case-by-case basis. 

This approach duplicates the efforts of 
all parties and (in the event that McCaw 
can demonstrate the availability of some 
but not all of its financial arrangement) 
depends not on which applications 
McCaw prefers to prosecute but on the 
luck of the draw as to which markets 
arc examined (and in what order) by the 
Commission. We will therefore examine 
in hearing the overall financial package 
of McCaw (i.e., the availability of the 
$35 million loan] and. depending on how 
much funding is available, permit 
McCaw to modify or dismiss other 
applications accordingly. 4 The 
Administrative Law Judge may use our 
summary procedures to resolve this 
financial issue if McCaw submits an 
amendment submitting a bank letter 
which meets our "reasonable 
assurance" test or submits an 
amendment otherwise showing 
reasonable assurance of sufficient funds 
to cover its proposals. 

14. Technical qualifications. 

Petitioner objects that McCaw has failed 
to demonstrate that microwave control 
facilities are available, so the 
application is defective. McCaw has 
responded by filing a corrective 
amendment to reflect that the applicant 
will U9e microwave facilities only during 
the fifth year and will use wireline 
control facilities during the construction 
period and first four years of operation. 
This intent is in fact reflected in the 
application which bases cost estimates 
on wireline control facilities. Direct 
Case, Exhibit 8. Appendix A-10. 
Additionally. McCaw has in its reply 
submitted copies of correspondence 
which shows that the applicant has 
already coordinated an 11 GHz 
microwave control system so that it will 
be available when the applicant is ready 
to phase it in. We therefore conclude 
that McCaw has fully responded to the 
questions raised by the petitioner, and 
we find the applicant technically 
qualified. 4 


•In the other nuirieti where McCaw hut Wrd 
(San Frondaco. Denver, and Kansas City), any 
applicant whose proposal It electrically mutually 
exclusive with McCaw’s application may file a 
motion for limited intervention on the financial 
issue in this proceeding 

• In any event, we have held that the absence of 
information about microwave channels does not 
render an application defective Metrocom of SL 
Louis, et at. (St. Louis Order). CC Mimeo 204S. 
released January 2S, 1963. at para. 5. 
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CMS 

15. CGSA extension CMS’ proposed 
CGSA extends into the central San 
Francisco SMSA. Pursuant to Rule 
Section 22.903(a). a CGSA may not 
extend into another central SMSA. 
Therefore, we will require that CMS file 
a conforming amendment to bring the 
nonconforming CGSA and 39 dBu 
contour four Cell Nos. CAOT003. 91004. 
and 91005. into compliance with the 
rules. The amended 39 dBu contours 
shall not cover any area in the SMSA 
not previously covered by the 
noncomforming 39 dBu contour. This 
amendment should consider the effects, 
if any. that this change may have on 
other parts of the application. Due to 
this circumstance, brief extensions of 
time may be granted at the discretion of 
the Administrative Law Judge.* 

18. Cost estimates . Petitioner 
questions the accuracy of the applicant's 
cost estimates, arguing that the total 
system will cost $9.2 million, whereas 
CMS has only $3.45 million available 
and has estimated its equipment costs at 
only $3 million. In its reply CMS states 
that, although a fully expanded multiple* 
site system will involve equipment costs 
in excess of $3 million, CMS plans 
initially to construct a 7-cell system, to 
use this system during the first year of 
operation, and to construct additional 
cells as user demand increases. CMS 
states that its cost estimates were based 
on the equipment for a 7-cell system 
rather than for the larger system 
contemplated subsequent to the first 
year of operation. The petitioner argues 
that the Commission's cellular rules 
require that cost estimates for 
construction expenses include all 
equipment involved in a fully developed 
system, even if the expanded system 
will not initially be constructed. We 
reject this interpretation. The rules 
contemplate a construction period and 
operations following construction. The 
Commission also contemplates that 
licensees will expand their systems. One 
of the comparative criteria for judging 
competing cellular applicants is how the 
applicants intend to expand their 
systems in order to meet increasing 
demand. CMS has properly Included in 
its cost estimates the equipment which it 
intends to construct prior to 
commencing operations. These figures 
do not appear to be unreasonable, and 
the petitioner has not made any showing 


"On August 17.1082 CMS submitted amendments 
to modify its CGSA. Since we sir directing a 
specific amendment lo cover this problem, we arc 
returning the amendments under separate cover. A 
’ Motion to Sink*' the amendments was bled by 
Celcom- Because of our action returning the 
amendments the Olcora "Motion lo Strike” is 
dismissed as moot 


which draws into question the accuracy 
of these figures. We conclude that the 
applicant's cost estimates are 
reasonable and will not designate an 
issue on this basis. 

17. Financial qualification. The 
petitioner also questions whether the 
applicant has adequate funds available 
to construct and operate its proposed 
system. The Commission has already 
concluded that the Graphic Scanning 
corporation. CMS' parent is financially 
qualified to construct and operate 
cellular systems in all thirty markets, 
including San Jose, for which CMS has 
applied. See Chicago Order . supra , at 
paras. 8-12. Additionally, the San Jose 
application includes a letter (Appendix 
VII1-C) dated June 2.1982. from the 
parent comany to CMS committing 
$6,400,000 for the CMS San Jose cellulur 
system. The letter specifically states 
that none of these funds have been 
committed to other cellular system 
applications or to other projects. We 
find that this satisfies the requirement of 
section 22.917(b) that resources used to 
demonstrate financial ability regarding 
one cellular system may not include 
funds committed elsewhere, and we find 
CMS financially qualified to construct 
and operate the proposed cellular 
system in the San lose market. 

Cellnet Application 

18. Financial qualifications. Petitioner 
CMS questions the accuracy of Cellnet's 
estimated costs for construction and 
first year of operation. CMS contends 
tht the applicant has furnished different 
and conflicting figures for these costs in 
various parts of the application and 
direct case. In its reply. Cellnet asserts 
that the petitioner's arguments nre 
based on a misunderstanding of the 
figures presented in the application, the 
Cellnet reply includes a detailed 
analysis of its estimated construction 
costs and operational expenses for the 
first year. After reviewing the 
application and the explanatory 
materials in Cellnet's reply, we conclude 
that the applicant's cost estimate 
complies with the cellular rules. 1 


• The petitioner’* misunderstanding of certain 
parts of the application is grounded primarily In 
confusion over the unusual formal of the Cellnet 
application, which bases cost estimates on the third 
year of operation rather than the first. Additionally, 
the application includes second and third columns 
of figures which adjust cost estimates for inflation. 
While there may be sound business reasons (aa 
explained in the reply) for this approach, we note 
the difficulty in determining from the application s 
format whether the financial showing compiles with 
the rules- The applicant’s reply has significantly 
clarified the information contained in the 
application. 


19. CMS further questions whether 
Cellnet has funds available to cover its 
estimated construction (S5.370.000) and 
first year operating ($1,805,000) costs. 
Cellnet relies on several sources which 
are discussed below. The funding 
arrangements for Cellnet’s San Jose 
application also include funds for 
Cellnet's San Francisco application. 
Cellnet estimates construction costs for 
the San Francisco application at 
$15,058,000 and first year operating costs 
at $4,353,000. See Item 47. San Francisco 
application; Exhibit 14. application. 
Thoma testimony, direct Case; reply to 
CMS petition to deny, at pages 8 and 10. 
W r e will examine in this order the 
funding for both applications. 

20. Continental Bank Loan. In Exhibit 
14. Appendix 3 to its application. Cellnet 
submits a $5 million letter of credit from 
Continental Illinois National Bank 
(Continental Bank). CMS questions 
whether the bank letter is sufficiently 
detailed to demonstrate the availability 

• of the funds. After reviewing the letter, 
we conclude that it does not provide 
reasonable assurance that funds are 
available. Although exact details such 
as interest rates and payment terms are 
not absolutely required, the applicant 
must submit sufficient information for 
the Commission to make its reasonable 
assurance determination. See Multi- 
State . supra . the bank letter specifies no 
interest rate but instead states that the 
rate is "* * # to be negotiated at the 
time of FCC approval.” Although the 
letter provides for quarterly payments 
over seven (possibly eight) years, it 
furnishes no information as to the dollar 
amount of these payments. Under these 
circumstances, we cannot conclude that 
the Continental Bank letter provides 
reasonable assurance. See Advanced 
Mobile Phone Service . Inc., et al. 
(Philadelphia Order), CC Mimco 1882. 
release January 21.1983. at para. 6. A 
similar letter of credit for $15 million is 
submitted in Celnet’s San Francisco 
application. For the same reason, we 
conclude that these funds have not been 
shown to be available. 

21. Equity funding. Cellnet also 
furnishes a letter making a $1.7 million 
equity commitment to Pagenet from the 
Golder. Thoma fund (GTF) a venture 
capital firm. Application, Exhibit 14. 
Appendix 2. GIT holds a majority 
interest in Pagenet. One of the general 
partners of GTF. Mr. Carl D. Thoma. is 
Chairman of the Board and Chief 
Financial Officer of both the parent 
Pagenet and the applicant Cellnet. The 
petitioner argues that the applicant has 
not demonstrated the ability of the 
investor (GTF) to meet its commitment 
to the parent, nor that the parent is 
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committed to pass these funds on to the 
applicant subsidiary. The petitioner 
cites language in the application where 
Pagenet describes other planned 
acquisitions and argues that the 
applicant fails to show that the funds 
advanced will not be diverted to these 
other projects. Initially, we reject the 
contention that the parent will for some 
reason unspecified by the petitioner fail 
to use equity funds for their stated 
purpose. Which is to construct a cellular 
system in San Jose. We also reject the 
contention that the parent Pagenet may 
commit these funds to other projects 
than the San Jose celluar system. The 
application contains a certification that 
none of the funds listed (including the 
equity commitment to Pagenet) are 
committed to any other project, 
including any other cellular application. 
Exhibit 14. Appendix 2. We do not 
require more. The petitioner has 
presented no factual materials to cause 
u$ to question this certification. The 
applicant's showing complies with the 
requirements of section 22.917(b). See 
Chicago Order , supra, at para. 6. We 
conclude, however, that the applicant 
Cellnct has failed to demonstrate the 
availability of the equity funding from 
the investor GTF. In its reply. Cellnet 
submits an affidavit from the principal 
of GTF and a letter from an attorney 
representing GTF. See Appendx A and 
attachment I, Cellnct reply. These 
materials state that the GTF funding is 
based an cash commitments from the 
limited partners comprising GTF. 
Although the attorney's letter states thut 
the limited partner's commitments are 
unconditional, irrevocable, and subject 
only to 20 days notice, these 
contributions have not yet been paid 
and cannot be considered by GTF (or 
the applicant) as cash or other liquid 
assets. We therefore conclude that the 
$17 million equity funding has not been 
shown to be available to Cellnet. 

22. The letter committing $1.7 million 
equity funding for the San Jose 
application also commits $5 million for 
the San Francisco Cellnet application, 
i'or the same reasons as discussed 
above, we conclude that the application 
has not shown these funds to be 
available for the San Francisco 
proposal. 

23. The San |ose application also 
relies on a $300,000 cash advance from 
Pagenet. The petitioner disputes the 
availability of these funds. In its reply, 
however, the applicant submits an 
affidavit from a principal of Pagenet 
stating that the $300,000 has in fact been 
transferred to the applicant. This moots 
the petitioner's objections. 


24. For the reasons discussed above, 
we find that Cellnet has provided 
reasonable assurance that $300,000 is 
available. Since this amount is not 
sufficient to cover the applicant's 
construction and first-year operating 
costs in San Jose, we will designate a 
financial qualification issue. Because we 
have also concluded that the $20 million 
financing for Cellnet's San Francisco 
proposal has not been shown to be 
available, we will at the same time 
designate an issue in this proceeding for 
that market. We believe this approach is 
the most efficient for the same reasons 
as discussed above as regards the 
McCaw application.' Aslo as in the case 
of McCaw, the Administrative Law 
Judge may use our summary procedures 
to resolve the financial qualifying issue 
if Cellnet submits an amendment in 
response to our findings here. 

25. Cell-splitting plan. The petitioner 
argues that the Cellnet application has 
failed adequately to indicate the basis 
which will be used to determine whether 
sufficient congestion exists to warrant 
cell-splitting, and that the application 
docs not comply with Section 
22.913(a)(5). The application states 
(Exhibit 23) that the applicant will 
determine when cell-splitting is 
warranted based on market study 
forecasts, monitoring of system user 
statistics compiled through actual 
operating experience, and Grade of 
Service design limits. These design 
limits require a service objective of P.02. 
The application goes on to explain this 
service objective in detail. We conclude 
that Cellnet ha9 complied with the 
requirements of Section 22.913(a)(5) and 
will not designate a qualifying issue on 
this basis. See Advanced Mobile Phone 
Service. Inc. et ai (Philadelphia Order). 
CC Mimco 1882. released January 21, 
1983. at para. 31. Cell-splitting plans and 
proposed system expansion may be 
examined in the comparative portion of 
this proceeding to the extent relevant to 
the issues designated in this order. 
Report and Order CC Docket No. 79-318, 
86 FCC 2d 469 at 502-03 (1981); 
Advanced Mobile Phone Service , Inc. et 
al. (Buffalo Order). CC Mimeo 1320, 
released December 14.1982, at para. 20. 

Celcora Application 

28. Site Availability. Petitioner CMS 
argues that Celcom has not 
demonstrated the availability of the 
proposed sites, referring to language in 
the application (Exhibit No. 4) where 
Celcom states that it will own or lease 


* Arty applicant in tba San Francisco nurkd 
whdM* proposal ia electrically mutually exclutive 
with Cellnet*! application may Tile a motion for 
limited intervention on the financial iaau* in (hit 
proceeding. 


each of the proposed sites. CMS 
contends that this language indicates 
that Celcom has not finalized 
arrangements to make sites available as 
required by the rules. We have 
examined the application, however, and 
conclude that Celcom has reasonable 
assurance that sites are available. In its 
application, Celcom haB identified each 
of the site locations and showed their 
coordinates. In its reply Celcom further 
indicates that, based on signed 
statements from the owners or their 
agents. Celcom has a good faith belief 
that all cell sites are available. The 
petitioner has not demonstrated that 
any of the sites would not be available 
to Celcom. Absent specific evidence 
rebutting Celcom's showing, we find 
that Celcom has adequately 
demonstrated site availability. See 
Philadelphia Order, supra . 

27. Financial qualifications . CMS 
argues that Celcom has not adequately 
demonstrated its costs and has not 
shown the availability of sufficient 
funds to meet its costs. The petitioner 
questions the accuracy of the applicant's 
estimates of operating expenses. In its 
reply, the applicant provides a detailed 
analysis of its cost projections including 
operating expenses. The information 
submitted in the application and the 
reply pleading is not unreasonable on its 
face and meets the requirements of the 
cellular rules. The petitioner has 
presented nothing to cause us to 
question the applicant's estimates. 
Concerning the availability of adequate 
funds, the petitioner refers to a letter of 
credit (Appendix C. Exhibit No. 5) from 
the Michigan National Bank, offering to 
serve as the lead bank in a consortium 
of banks which would lend the applicant 
up to $15 million. The letter identities 
the participating banks and contains the 
basic payment terms and the formula for 
the interest rate. The petitioner argues 
that there is no indication that the banks 
would in fact participate in the 
consortium. These same arguments were 
raised against Celcom in Pittsburgh and 
Atlanta and were rejected in our recent 
Pittsburgh Order and Atlanta Order.* 
Further. Celcom has submitted a letter 
from the Michigan National Bank which 
unequivocally states that all three banks 
have agreed to participate and that the 
loan is adequately secured. Accordingly, 
no further consideration of this issue is 
warranted. 


• Advanced Mobile Phona Service. Inc e/ al. 
(Pittiburgh Order). CC mimeo 1169. released 
December & 1962: Celcom Communication! Carp, of 
Georgia ft of (Atlanta Order). CC Mimeo 1965 
releated Jimuray 26. I960, at paraa. 3-S. 
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Intrastate Application 

28. Technical issues. Petitioners 
Celcam and CMS attack the Intrastate 
application on a number of technical 
grounds. They 8rgue that the application 
violates Section 22.909(a)(2) for 
proposing a control point outside the 
San Jose CGSA without requesting 
Commission approval. They further 
contend that, had the applicant 
requested Commission approval for such 
remote control facilities, the request 
would have been denied because such 
facilities, having additional points of 
interconnection, are more prone to 
service outages and service degradation. 
The petitioners also question whether 
the applicant will provide operating 
personnel on duty during normal 
rendition of service, as required by 
Section 22.909(a)(2). Celcam further 
argues that Intrastate's proposed CGSA 
impermissibly extends into the central 
SMSA of San Francisco and also into 
the Santa Cruz SMSA. 

29. First, we reject the view that 
Intrastate's application violates Section 
22.909(a)(2) by proposing remote control 
points. The rule states that "jtjhe 
location of the control point may not be 
moved beyond the boundary of the 
authorized service area without prior 
Commission approval." It does not say 
that an applicant may not propose, and 
receive approval for, a remote control 
point. The Report and Order, in which 
the rule was adopted, does not address 
the rationale for the rule. Consequently, 
we must look at it in the context of Part 
22. generally, and Section 22.513. 
specifically. Traditionally, the control 
point and the message center (defined in 
Section 22.2) were at the same 
location—the transmitter site. 
Developments in technology enabled 
carriers to automate their systems and 
to move control points to remote 
locations in the interest of economic or 
technical efficiency. The Commission 
was concerned, however, that the 
message center not be moved because 
local customers might have had to pay 
toll charges to reach the message 
centers. In that vein. Section 22.513 
allows a control point, message center 
or control point/message center to be 
located outside the service area as long 
as the customer can access the system 
with a local call. More recently in its 
Revision and Update of Part 22, 47 FR 
43, 842 (1982). the Commission proposed 
to delete Section 22.513 upon finding 
tentatively that marketplace competition 
provided adequate protection from 
excessive charges. Id. at 43, 878-79. In 
today's environment, there is neither an 
economic nor a technical reason for 
arbitrarily restricting the choice of 


control point location. The petitioners 
here have presented no evidence that 
Intrastate's choice will adversely affect 
the public, and we do not find any 
reason to include a qualifying or 
comparative issue based on the control 
point location. 

30. Second, we reject the contention 
that the application extends into the San 
Francisco SMSA. In its reply, Intrastate 
states that it has re-examined its 
calculations and confirmed that no such 
extension exists. The petitioner Celcom 
has submitted no calculations or contour 
maps to support its allegation. Under the 
circumstances, we will accept the 
materials submitted by Intrastate in its 
application and reply. Concerning the 
alleged extension into the Santa Cruz 
SMSA. we have examined the amount of 
39 dBu contour overlap and determined 
that it constitutes approximately 12 per 
cent of the cell site in question. The 
overlap area is mountainous, 
uninhabited area and unlikely to 
interfere with the service area which 
cellular applicants will propose to cover 
in the Santa Cruz area. The applicant 
has directionalized its antenna in order 
to minimize overlap. Furthermore, 
Intrastate explains in its application 
that in order to econimizc on 
construction costs, it chose to use a 
single antenna site on a high mountain 
instead of multiple sites at lower 
elevations. We conclude that the 
overlap is de minimis and that any 
necessary frequency coordination will 
be minimal. See Memorandum Opinion 
and Order on Further Reconsideration, 
90 FCC 2d 571 (1982) at para. 20. 

31. Finally, we reject the argument 
that the application is defective for not 
providing operating personnel as 
required by the rules. In its reply, 
Intrastate explains that it will have 
operators on duty at the control point 
during regular workdays and during 
other hours will monitor the system from 
its message and alarm center. 

Monitoring personnel will be able to 
telephone or page maintenance 
personnel in the event of a malfunction. 
This arrangement complies with the 
requirements of Section 22.909(a)(2). In 
view of the above, we conclude that 
Intrastate is technically qualified to 
construct and operate a cellular system 
in San Jose. 

32. Financial qualifications . CMS 
contends that, in describing its financing 
arrangements, Intrastate has revealed 
that its proposal violates the cellular 
rules by proposing a consolidated 
cellular system to serve both the San 
Jose and San Francisco markets instead 
of separate systems for each market, as 
required by the rules. 


33. We have examined the pertinent 
language in Intrastate's financial 
showing (Application. Exhibit 15, pp. 1- 
2). We conclude that the petitioner's 
argument is based on a misreading of 
the application. The applicant states: 

JIRTSJ is proposing to build an initial 
thirteen-cell system in the San Francisco— 
Oakland SMSA and an initial five-cell system 
in the San Jose SMSA. If it is the successful 
applicant in both SMSA’s, (IRTS| will 
consolidate the facilities into a single 
eighteen-cell system with a common switch 
at Hayward California, 

Clearly, Intrastate proposes separate 
systems and. only if the successful 
applicant in both markets, will 
Intrastate at that point in the future seek 
Commission approval to modify its 
facilities into a consolidated system. 
Intrastate's separate proposals for San 
Jose and San Francisco are thus in 
compliance with our rules and do not 
violate our prohibition against 
regionalized proposals which include 
more than one SMSA. Nor does the fact 
that Intrastate's single financing 
package to cover the proposals in both 
markets violate our rules. Section 
22.917(b) states that resources used to 
demonstrate an applicant's financial 
ability Cannot include funds committed 
to another project or committed to 
another cellular application. This rule 
was intended to prohibit double 
commitment of the same funds, not to 
prohibit applicants from obtaining one 
financing package to cover all cellular 
ventures. Nothing in the application or 
in the pleudings leads us to believe that 
funds committed to the San Jose 
proposal are also committed either to 
the San Francisco proposal or any other 
venture. Accordingly, we will not 
designate a financial issue on this basis. 

34. CMS also questions the cost 
estimates submitted by Intrastate. These 
estimates use an incremental cost 
analysis, showing the increase in costs 
above Intrastate’s present RCC business 
costs which will result from Intrastate's 
cellular operations. The petitioner 
argues that an applicant is not permitted 
to use such an incremental cost analysis 
without providing the Commission with 
evidence that this approach is a 
reasonable way to estimate costs. We 
reject this view. Intrastate estimates 
construction expenses for the San Jose 
system at $2,300,000. Application. 

Exhibit 15. Attachment E, This figure 
includes a cellular central office, cell 
sites, system spares, installation C09ts, 
and miscellaneous expenses. First year 
operation costs are estimated at 
$541,904. Exhibit 15. Attachment F. This 
figure includes maintenance and repairs, 
salaries, telephone expense, office 
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supplies, sales and advertising, 
depreciation and amortization, loan 
service, taxes, and other expenses. 

These categories are further itemized 
into 27 sub-categories. The figures and 
the cost analysis are not unreasonable 
on their face. The petitioner has 
presented no factual materials which 
call any specific item into question. The 
fact that, in arriving at these estimates, 
the applicant considered the increment 
in costs to run its existing facilities, does 
not compel a different result. The 
Commission has in the past sanctioned 
an applicant’s reliance on its operating 
experience in estimating expenses and 
revenues. See Cohen & Siegel. B8 FCC 2d 
702 (1978). Accordingly, we will not 
designate an issue on this basis. 

35. Petitioner CMS also questions the 
availability of certain equity funding 
listed in the Intrastate application. We 
find it unnecessary to examine this 
matter, however, since, even without the 
equity funding. Intrastate has $10 million 
available to cover its construction and 
first year operating costs. The petitioner 
does not contest the availability of these 
funds, which will cover projected 
expenses of both the San Jose and San 
Francisco systems proposed by 
Intrastate. The $10 million funding is 
based on a letter dated June 4.1982. 
from the Chase Manhattan Bank 
committing up to $10 million to 
Intrastate for cellular systems in San 
lose and San Francisco. The letter 
specifies interest rate and payment 
period. We conclude that these funds 
are available to the applicant for the 
stated purpose, and we find Intrastate is 
financially qualified in both San |ose 
and San Francisco. Any financial issues 
unique to Intrastate's San Francisco 
proposal will be disposed of in the order 
which discusses that market. 

GTE Application 

36. GTE is the remaining applicant for 
Block B (wireline) in the San Jose 
market under the terms of a Limited 
Partnership Agreement submitted on 
October 19,1982. This Agreement is one 
of a series of similar agreements by 
which AMPS and GTE. which had filed 
in 15 of these markets, together with 18 
other wireline companies, proposed to 
settle their electrically mutually 
exclusive applications in 18 of the top 30 
markets. Pursuant to the terms of the 
Agreements, AMPS will operate cellular 
systems in twelve markets and GTE will 
operate cellular systems in six markets, 
including San Jose. Each partner will 
continue to prosecute its cellular 
applications in its specified markets, 
while the other partners to the 
aj?reem«?nts will withdraw any 
applications in those markets. A Limited 


Partnership Agreement virtually 
identical to the San Jose Agreement was 
approved by the Commission in 
Advanced Mobile Phone Service. Inc. 
(Los Angeles Wireline Order). FCC 

83-, released April —, 1983. We find 

the Commission's decision to be 
dispositive of all objections to the San 
Jose Agreement itself.»• 

37. GTE also submitted a "Request for 
Waiver or Acceptance of Amendments," 
along with amendments filed Sept. 13. 
1982. The filing related to service 
contour overlaps of the GTE San Jose 
proposal into the San Francisco SMSA. 
Wc find it unnecessary to rule on the 
pleading or amendments. GTE also filed 
a cellular proposal for the San Francisco 
SMSA. * 11 The two systems proposed by 
GTE are fully coordinated. Because 
there is no other wireline applicant for 
the proposed coverage of the San 
Francisco SMSA. and because there is 
no real possibility of harmful electrical 
interference, there is no need to require 
GTE to amend its application or shrink 
its 39 dBu contours to ovoid overlap into 
the San Francisco SMSA. See Advanced 
Mobile Phone Service. Inc. (New York 
Order). CC Mimeo 2418 released 
February 18.1983. at para. 41. 
Accordingly, the "Request for Waiver or 
Acceptance of Amendments" will be 
dismissed as moot, and the amendments 
will be returned under separate cover. 

Conclusions 

38. Based on our analysis of the 
applications and our resolution of the 
contested issues in this order, we find 
that the applicants are legally, 
technically, financially and otherwise 
qualified to construct and operate their 
proposed cellular systems, except to the 
extent discussed here. We are requiring 
CMS to bring its application into 
conformance with the rules as specified 
in this order. We emphasize that the 
amendment ordered here may not be 
used to give CMS a comparative 
advantage in the hearing proceeding. 

39. Accordingly, it is ordered. 
pursuant to Section 22.29 of the 
Commission's Rules, that the Joint 
Request for Approval of Limited 
Partnership Agreement filed by GTE 
Mobilnet of San Jose, Incorporated, and 
Advanced Mobile Phone Service. Inc. is 


*• The Commission required the deletion of 000 
provision of the lot Angeles Agreement which 
restrained alienation of partnership interests- We 
also require deletion of that provision her*. See 
para. 43. infra. 

41 Both AMPS and GTE have Tiled cellular 
applications for the San Francisco SMSA Pursuant 
to a proposed settlement agreement between the 
two parties, GTE has filed an amendment to its 
application. 80 th the original and the modified GTE 
application axe fully coordinated with the GTE San 
lose application 


granted and the accompanying Limited 
Partnership Agreement is approved. 

40. It is further ordered. That the 
amendment to the GTE Mobilnet of San 
Jose. Inc., application is accepted, that 
the amendment is exempted from the 
cut-off provisions under Section 22.31(e) 
(3) and (4); and the amended GTE 
application. File No. 26058-CLr-P-{5)-82. 
is granted. 

41. It is further ordered. That the 
request for withdrawal of the 
application filed by Advanced Mobile 
Phone Service. Inc.. File 28025-CL-P- 
(3)-82. IS GRANTED and the application 
is dismissed. 

42. it is further ordered. That GTE*s 
"Request for Waiver or Acceptance of 
Amendments" IS DISMISSED as moot, 
and the related amendments will be 
returned under separate cover. 

43. It is further ordered. That the 
authorization is conditioned upon GTE's 
filing an amendment to the Limited 
Partnership Agreement which eliminates 
the language contained in Section 11.1 of 
the Agreement, imposing restraints on 
the alienation of partnership interests. 11 

44. It is further ordered. Pursuant to 
Section 309 of the Communications Act 
of 1934. as amended, that the above- 
captioned applications are designated 
for hearing in a consolidated proceeding, 
upon the following issues: 11 

(a) To determine whether McCaw 
Cellular Communications. Inc. (MCCI), 
has a $35 million loan available from the 
Continental Illinois National Bank and 
is financially qualified to construct and 


"The Commission wiU bold issuance of GTE's 
authorization unlit the amendment is received by 
the Mobile Services Division. Common Carrier 
Bureau- We also remind the partners that, pursuant 
to Section 212 of the Communications Act officers 
or directors of more than one carrier are required to 
have authorization* to hold interlocking 
directorships. 

11 There are two issues that are not to be 
considered In the comparative hearing. The first is 
the financial qualifications of the applicants other 
than McCaw and Ccllnet. Financial ability it a basic 
rather than a comparative qualification for cellular 
licensing. Cellular Communications Systems. 86 
FCC 2 d 460. 501-02 (1081). Except as noted we have 
found the applicants included in the comparative 
hearing to be financiutly qualified. The second issue 
not to be considered is the qualifications of Cellular 
Mobile Systems of California, Inc. or it* parent 
Graphic, to the extent that such qualification* may 
be affected by the issue* included in the 
Commission's order designating certain 35 and 43 
MM* paging application* for hearing. ASD. Answer 
Senr ice. Inc., e t at. (ASD). FCC 82-391. released 
August 24.1982. Those issues will be thoroughly 
reviewed in that separate proceeding and should 
not be reargued in the context of a cellular hearing. 
As eel forth in para. 23, infra, the Commission 
reserves the right to reexamine and reconsider the 
qualifications of Cellular Mobile Systems of 
California. Inc. to hold a cellular license should ASD 
be resolved adversely to any of CMS’ affiliate or 
parent companies or to any of their principals. 
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operate for one year its four proposed 
cellular systems; 

(b) To detemine whether Cellular 
Network. Inc., and its parent Pagenet 
'have equity funding available from the 
Golder, Thoma Fund of $1.7 million for 
San Jose and $5 million for San 
Francisco, as well as a loan from the 
Continental Illinois National Dank of $5 
million for San Jose and $15 million for 
San Francisco, and is financially 
qualified to construct and operate for 
one year its four proposed cellular 
systems; 

(c) To determine on a comparative 
basis the geographic area and 
population that each applicant proposes 
to serve; * 1 * to determine and compare the 
relative demand for the services 
proposed in said areas; and to determine 
and compare the ability of each 
applicant's cellular system to 
accommodate the anticipated demand 
for both local and roamer service; 

(dj to determine on a comparative 
basis each applicant's proposal for 
expanding its system capacity in a 
coordinated manner within its proposed 
CGSA in order to meet anticipated 
increasing demand for local and roamer 
service;'* 

(e) to determine on a comparative 
basis the nature and extent to the 
service proposed by each applicant, 
including each applicant's proposed 
rates, charges, maintenance, personnel, 
practices, classifications, regulations 
and facilities (including switching 
capabilities); 1 * and 

(f) to determine, in light of the 
evidence adduced under the foregoing 
issues, what disposition of the 
referenced applications would best 
serve the public interest, convenience 
and necessity. 

45. It is further ordered. That the 
burden of proceeding with the 
introduction of evidence upon the 
financial qualification issue, and the 
burden of proof, shall be upon McCaw 


M Far purpose* of comparison, the geographic 
area that an applicant proposes to serve taclurVt 
that area within the proposed 30 dBu contour* 
which, in turn, falls within the proposed Cellular 
Geographic Service Area and the relevant Standard 
Metropolitan Statistical Area. Consideration should 
be given to the presence of densely populated 
regions as well as highways and areas likely to 
have high mobile usage characteristics. Indications 
of a substantial public need for the service* 
proposed. See 86 FCC 2d at 502. 

•* In making this comparison, preference should 
be given to designs entailing efficient frequency' use. 
including not only the applicant's plans with regard 
to celbsplttting and additional channels, but also 
the degree of frequency reuse the system w ill be 
capable of. and the applicant’s ability to coordinate 
the use of channels with ad|acent or nearby cellular 
systems. Set 86 FCC 2d at 502-03. 

“See 86 FCC 2d at 503 for a discussion of the 
relative importance of the evidence submitted under 
this issue 


Communications of San Jose, Inc., and 
upon Cellular Network. Inc. 

46. It is further ordered. That CMS is 
directed to file the conforming 
amendment specified in this order 
within 15 days after publication of this 
order in the Federal Register and that 
the date for filing rebuttal cases under 
Section 22.916(b)(4) of the Rules is 
deferred pending establishment of 
procedural dates by the Administrative 
Law Judge. Procedures for deciding the 
issues designated against McCaw and 
Cellnet shall be determined by the judge 
in the judge's discretion. 

47. It is further ordered. That the 
Separated Trial Staff (the Hearing 
Division and other individuals 
specifically designated) of the Common 
Carrier Bureau is made a party to the 
proceeding." 

48. It is further ordered. That the 
applicants shall file written notices of 
appearances under Section 22.918(b)(3) 
of the Commission's Rules within 10 
days after publication of this order in 
the Federal Register. 

49. It is further ordered. That the 
hearing shall be held according to the 
procedures specified in Section 22.916 of 
the Rules, except as otherwise noted 
herein, at a time and place and before 
an Administrative Law Judge to be 
specified in a later order. 

50. It is further ordered. That 
exceptions to the initial decision of the 
Administrative Law Judge under Section 
1.278 of the Commission's Rules shall be 
taken directly to the Commission. 

51. It is further ordered. That except 
to the extent granted here, the Petitions 
to Deny filed by the various parties ARE 
DENIED, and the Celcam Motion to 
Strike is dismissed as moot. 

52. It is further ordered. That any 
authorization granted to CMS as a result 
of the comparative hearing shall be 
conditioned on. and without prejudice to 
reexamination and reconsideration of 
that company's basic qualifications to 
hold a cellular license following a final 
decision in the hearing designated in 
A.S.D. Answering Service. Inc., et aL 


" Members of the Separated Trial Staff are no ft* 
decision making personnel and they will not 
participate in decision making or agency review on 
an ex parte basis in this case, either directly or 
through contact with other Common Carrier Bureau 
personnel. Any investigative or prosecuting 
functions will be performed by the Separated Trial 
Staff in connection with its role as a party to the 
adjudication of these cellular radio applications All 
other personnel of the Common Carrier Bureau, 
unless Identified to a subsequent order as required 
to be separated, are designated as decision making 
and they may advise the Commisston as to the 
ultimate disposition of any appeal of an Initial 
Decision in this proceeding. See Communications 
Act of 1904 as amended | 409(c) (47 IT S C 1 409(c)); 
Administrative Procedure Act | 554(d) (5 USC 
f 554(d)): Section 1.221 of the Commission's Rules. 


FCC 82-391 released August 24.1982. 
and shall be specifically conditioned 
upon the outcome of that proceeding. 

53. It is further ordered. That the GTE 
authorization and any other 
authorization granted as a result of this 
proceeding shall be conditioned upon 
the obtaining of the appropriate antenna 
structure clearances. 

54. This Order is issued under Section 
0.291 of the Commission's Rules and 
Order Delegating Authority. FCC 82- 
435. released October 6.1982. and is 
effective on its release date. Petitions for 
reconsideration under Section 1.106 or 
applications for review under Section 
1.115 of the Rules may be filed within 
the time limits specified in those 
Sections. See also Rule 1.4(b)(2). 

55. The Secretary shall cause a copy 
of this order to be published in the 
Federal Register. 

Cary M. Epstein. 

Chief. Common Carrier Bureau 
pa Doc FiW*d s-is-aa: ass *m| 

BILLING COOC 4712-01-11 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

California; Notice of Major Disaster 
and Related Determinations 

| FEM A-682-DR) 

agency: Federal Emergency 
Management Agency. 
action: Notice. 

summary: This is a notice of the 
Presidential declaration of a major 
disaster for the State of California 
(FEMA-G82-DR). dated May 5.1983. and 
related determinations. 

DATE: May 5,1983. 

FOR FURTHER INFORMATION CONTACT: 

Sweall H E. Johnson. Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington. D.C. 20472 (202) 287-0501. 
SUPPLEMENTARY INFORMATION: Notice IS 
hereby given that, in a letter of May 5. 
1983. the President declared a major 
disaster under the authority of the 
Disaster Relief Act of 1974, as amended. 
(42 U.S.C. 5121 etseq Public Law 93- 
286) as follows: 

1 have determined that the damage in 
certain areas of the State of California, 
resulting from an earthquake occurring on 
May 2.1963. is of sufficient severity and 
magnitude to warrant a major-disaster 
declaration under Public Law 93-286.1 
therefore declare that such a major disaster 
exists in the State of California. 

In order to provide Federal assistance, you 
are hereby authorized to allocate, from funds 
available for these purposes, such amounts 
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an you find necessary for Federal disaster 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
i distance be supplemental, any Federal 
funds provided under Pub. L 93-288 for 
Public Assistance will be limited to 75 
percent of total eligible costs in the 
designated area. 

Pursuant to Section 4081b) of Pub. L 93-288. 
you are authorized to advance to the State its 
25 percent share of the Individual and Family 
Crant program, to be repaid to the United 
States by the State when it is able to do so. 

The time period prescribed for the 
implementation of Section 313(a), 
priority to certain applications for public 
facility and public housing assistance, 
shall be for a period not to exceed six 
months after the date of this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148, 
and redelegated to me. I hereby appoint 
Mr. Tommie C. Hamner of the Federal 
Emergency Management Agency to act 
as the Federal Coordinating Officer for 
this declared disaster. 

I do hereby determine the following 
areas of the State of California to have 
been affected adversely by this declared 
major disaster 

The City of Coallnga in Fresno County for 
Individual Assistance and Public Assistance. 
(Catalog of Federal Domestic Assistance No. 
63 516, Disaster Assistance. Billing Code 

6718-02) 

Rif-hard W. Krimm, 

Acl:ng Deputy Associate Director, State and 
local Programs and Support Federal 
Emergency Management Agency . 

|n» Doc. *3-12*07 Fifed 5-12-03 *45 am) 

S'UWQ COOC S71S-01-M 


IFEMA-678-OR] 

Mississippi; Amendment to Notice of 
Major-Disaster Declaration 

agency: Federal Emergency 
Management Agency. 
action: Notice, 

summary: This notice amends the 
Notice of a major disaster for the State 
of Mississippi (FEMA-678-DR). dated 
April 16.1983. and related 
determinations. 

Oate: May 6,1983. 

for further information contact: 

Sewall H.E. Johnson. Disaster 
Assistance Programs. Federal 
Emergency Management Agency. 
Washington, D.C. 20472 (202) 287-0501. 
supplementary information: The 
notice of a major disaster for the State 
of Mississippi dated April 16,1983, is 
hereby amended to include the 
following areas among those areas 


determined to have been adversely 
affected by the catastrophe declared a 
major disaster by the President in his 
declaration of April 16,1983. 

Covington County for Public Assistance. 
(Catalog of Federal Domestic Assistance No. 
83.518, Disaster Assistance. Billing Code 
8718-02) 

Richard W. Krimm, 

Acting Deputy Associate Director , Stote and 
Local Programs and Support Federal 
Emergency Management Agency. 

pit Doc *5-121100 Filed $-12-03. *45 «m) 

BILLING COOf S71S-01-M 


FEDERAL HOME LOAN BANK BOARD 
[No. AC-2361 

United Federal Savings and Loan 
Association, Sarasota, Florida; Final 
Action Approval of Post-Approval 
Amendments to Mutual-to-Stock 
Conversion Application 

Notice is hereby given that on April 
27,1983, the General Counsel of the 
Federal Home Loan Bank Board 
(“Board”) acting pursuant to authority 
delegated to him by the Board, approved 
Post-Approval Amendment No. 2 to the 
mutual-to-stock conversion application 
of United Federal Savings and Loan 
Association. Sarasota. Florida 
(“Association”). The application had 
been approved by the Board by 
Resolution No. 81-458, dated August 12. 
1981. Copies of the application and all 
amendments thereto are available for 
inspection at the Secretariat of the 
Board. 1700 G Street NW.. Washington. 
D.C. 20552, and at the Office of the 
Supervisory Agent, Federal Home Loan 
Bank of Atlanta. Post Office Box 56527, 
Atlanta. Georgia 30343. 

Dated: Moy 4.1983. 

By the Federal Home Loan Bank Board. 
John M. Buckley, Jr., 

Acting Secretory. 

(Fit Doc 03-12008 Fill'd V-12-03, *45 mm) 

SILLING CODE •770-01 -M 


GENERAL SERVICES 
ADMINISTRATION 

Intent to Prepare a Supplement to the 
Final Environmental Impact Statement, 
Number ETN 78002. dated December 7. 
1978, for the Renovation of Union 
Station, Nashville, Tennessee. 
agency: General Services 
Administration. 
action: Notice. 

Purpose: The Supplement will 
evaluate the environmental impacts 
associated with the proposed 
discontinuation of the renovation of 


Union Station, Nashville, Tennessee, 
and the subsequent transfer of the 
property to the Disposal Division. 
General Services Administration, where 
no disposal action will be taken until all 
laws and regulations are appropriately 
addressed. 

Direct Comments or Inquiries to: 
Barbara B, Bishop, Office of Public 
Buildings and Real Property (4PEP), 
General Services Administration. 75 
Spring Street, SW.. Atlanta. Georgia 
30303. (404) 221-3080. 

Alternatives Considered: The 
alternatives being considered are: 

a. No action: 

b. Continued renovation of Union 
Station; or 

c. Declaration of Union Station excess 
to the needs of the General Services 
Administration. 

Environmental Issues: The significant 
environmental issues to be discussed in 
the Supplement include the following: 

a. Historic preservation, including 
reference to Section 106 of the National 
Historic Preservation Act of 1966 and 
the Memorandum of Agreement 
between the Advisory Council on 
Historic Preservation (ACHP). the 
Tennessee State Historic Preservation 
Officer (SHPO), and the General 
Services Administration. This issue 
includes weatherizing the building in 
order to protect the historically and 
architecturally significant elements of 
the structure. Another issue to be 
addressed will be to set forth 
constraints to protect the significant 
historical and architectural elements of 
this National Landmark building should 
a decision be made to excess Union 
Station. 

b. Potential health hazards from the 
potential presence of asbestos insulation 
on building piping. 

c. Potential health hazards from the 
probable presence of the fungus 
Histop/osma caps u la turn which causes a 
respiratory disease called 
histoplasmosis. The fungus is commonly 
found in soil containing bird droppings. 
Testing for the presence of this fungus is 
currently being conducted at the Union 
Station site. 

d. Potential health hazards from the 
known presence of the fungus 
Cryptococcus neoformans which grows 
in pigeon manure. The fungus causes a 
disease in humans known as meningitis. 
The disease attacks the covering of the 
brain and central nervous system and 
has a 50 percent mortality rate. The 
Centers for Disease Control has 
confirmed the presence of this fungus in 
Union Station within the last 30 days. 

e. Potential health hazards from the 
probable presence of the fungus 
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Cryptococcus neoformans in the train 
shed which is connected to Union 
Station by a concourse. The shed is not 
owned by the General Services 
Administration. Any development of 
Union Station will or may be impacted 
by the probable presence of this fungus 
in the train shed 
Copies of the Supplement will be 
available in the near future. A scoping 
meeting is not planned; therefore, 
comments and suggestions concerning 
the Supplement are invited from all 
affected and interested parties and 
should be received in wanting as soon as 
possible, but not later than fifteen (15) 
days after publication of the Notice in 
the Federal Register. 

Dated: May 5,1983. 

Donald F. Lay field. 

Regional Administrator of General Services. 

fFll Dot 10-128*1 Pll*d S-U-«* *45 *1*1 

BIUJWG COOC 6420-2J-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Cooperative Agreements; Preventive 
Health Services-Tuberculosia Control 
Clinical Trial; Availability of Funds for 
Fiscal Year 1983 

The Centers for Disease Control 
(CDC) announces the availability of 
funds in Fiscal Year 1983 for 
Cooperative Agreements for a 
Tuberculosis Control Clinical Trial. This 
program is authorized by Section 3C1 of 
the Public Health Service Act (42 U.S.C. 
241), as amended. Catalog of Federal 
Domestic Assistance Number 13.283. 

Eligible applicants for this program 
are the official public health agencies of 
State and local governments and other 
public and private organizations. 

Because of the limited funds available 
in Fiscal Year 1983. consideration for 
awarding funds will be limited to 
agencies or institutions that treated, in 
each of the preceding 2 years, at least 25 
tuberculosis patients that would have 
met the eligibility requirements as stated 
in the CDC protocol “Short-Course 
Chemotherapy of Pulmonary 
Tuberculosia-U.S. Public Health Service 
Therapy Trial 21" (Study 21 Protocol). 

Applicants must demonstrate that 
tuberculosis cooperative agreement 
funds will be used primarily for 
providing services necessary to enroll 
and treat eligible tuberculosis patients, 
as outlined in the Study 21 Protocol, and 
for ensuring that those patients are 
montiored for compliance with the 
assigned therapy regimens. 


Evaluation and ranking of 
applications will be based on the 
following factors: 

1. The estimated number of study 
eligible patients to be enrolled annually, 
justification for the estimate should be 
provided. Applicants estimating that 
they will enroll fewer than 25 eligible 
patients annually will not be considered 
for awards. 

2. Evidence of an applicant’s 
capability to successfully meet the 
responsibilities of participating 
treatment centers, as listed on page 7 of 
the study protocol. 

3. Evidence that the applicant has 
access to a mycobacteriology laboratory 
that has the expertise and willingness to 
provide all of the services required in 
the study protocol. 

4. The exent to which an applicant’s 
budget request is reasonable and 
consistent with the intended use of 
funds made available through a 
cooperative agreement. 

5. Evidence that an applicant has 
access to adequate facilities, staff, and 
supplies to meet the requirements of the 
study protocol. 

6. Evidence of the applicant's ability 
to monitor patients' compliance with 
thereapy and to take appropriate action 
(as specified in the protocol) when 
noncompliance is identified. 

Purpose and Cooperative Activities 

A. Purpose. The primary’ purpose of 
this multicenter clinical trial is to 
compare the efficacy, toxicity, and 
acceptability of a 8-month regimen of 
isoniazid (I) and rifampin (R). 
supplemented with pyrazinamide (Z) for 
the first 2 months, with a control 
regimen of 9 months of 1 and R in 
patients with pulmonary tuberculosis. 
The secondary purpose of this trial is to 
determine the acceptability of 
supervised twice-weekly therapy for 
patients who fail to adhere to the self- 
administered daily regimens. The study 
will be conducted in accordance with 
the Study 21 Protocol. 

B. Cooperative Activities. The 
collaborative and programmatic 
involvement of recipients of funds and 
of CDC is as follows: 

L Recipient Activities . Each treatment 
center shall perform the following 
activities: 

a. Participate in the conduct of the 
study to determine if the 8-month 
regimen is effective, safe, and 
acceptable therapy for pulmonary 
tuberculosis in accordance with the 
Study 21 Protocol. 

b. Identify and select patients 18 years 
of age and older with newly diagnosed 
pulmonary tuberculosis, obtain informed 
consent, and conduct diagnostic medical 


workup, including chest X-ray. sputum 
examination, complete blood count, and 
blood chemistries. All study participants 
must meet specified criteria for the 
diagnosis of pulmonary tuberculosis, as 
well as other criteria outlined in the 
protocol. The above information will be 
forwarded to CDC for approval and 
assignment of each patient to a study 
regimen. 

c. Administer protocol drugs and 
conduct appropriate followup 
monitoring for response to therapy and 
the development of adverse drug 
reactions. 

d. Collect and process sputa for acid- 
fast smear and mycobacterial culture 
and perform followup blood tests to 
monitor for drug toxicity. Ship positive 
mycobacterial cultures to CDC for drug 
susceptibility testing. 

e. Assure accuracy and reliability of 
information collected and recorded on 
study forms. Submit study data to CDC 
as collected. 

2. Centers for Disease Control 
Activities. CDC will perform the 
following activities: 

a. Design the study including: 
Statistical program systems 
requirements, specifications, 
development, and implementation, and 
statistical analysis of all data. 

b. Randomly assign patients to study 
regimens. 

c. Provide required reporting forms, 
strips for isoniazid urine tests, and 
letters and trophies used as 
achievement awards. 

d. Provide a computer-generated 
weekly diary which lists all patients in a 
center who should be scheduled for 
visits that w eek and the procedures and 
reports required at that visit. 

e. Receive reports and evaluate 
regimens. This includes coding, 
keypunching, error-editing, program 
testing, and production of tables for 
anylsis of all data generated, and 
preparation of interim and final reports 
based upon information and data 
collected from all participating centers. 

f. Periodically visit each center to 
discuss progress of the study and 
adherence to the protocol. 

g. Perform drug susceptibility tests on 
mycobacterial isolates as required by 
the protocol and speciate all organisms 
found to be drug resistant. 

It is anticipated that enrollment of 
patients will continue for up to 2 years. 
Patients will be followed for an 
additional 2 years after completion of 
treatment Quarterly reports will be 
prepared by CDC and sent to all 
participating treatment centers. 
Financial status reports are required no 
later than 90 days after the end of each 
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budget period. Final financial status and 
progress reports are required 90 days 
after the end of a project period. 

During Fiscal Year 1983, 
approximately $180,000 will be available 
to fund two or three new cooperative 
agreements and 10 to 12 continuation 
awards. Individual project awards are 
expected to range from $7,000 to $20,000. 

Applications should be submitted for 
a 1-year budget period and a 1- to 2-year 
project period. Continuation awards 
within the project period will be made 
by CDC on the basis of satisfactory 
progress in meeting project objectives 
and on the availability of funds. Funding 
estimates outlined above may vary and 
are subject to change due to budgetary 
uncertainties. • 

Cooperative agreement funds may be 
used to support personnel and to 
purchase supplies and services directly 
related to the clincal trial. Project funds 
may not be used to supplant funds 
supporting existing tuberculosis control 
services provided by a State or locality, 
or to support construction costs. 

New applications for a cooperative 
agreement must include a narrative 
which summarizes: (1) The background 
and need for project support including 
information that relates to factors by 
which the applications will be 
evaluated; (2) the objectives of the 
proposed project which are consistent 
with the purpose of the clinical trial and 
which are specific, measurable, realistic, 
and time-framed; (3) the methods which 
will be employed to accomplish the 
objectives (of special importance will be 
the methods used to monitor and insure 
patients* compliance with therapy); (4) 
the methods which will be employed to 
evaluate the successfulness of enrolling 
eligible patients; (5) fiscal information 
pursuant to utilization of awarded funds 
in a manner consistent with the purpose 
and objectives of the project; and (8) 
any other information which will 
support the request for assistance. 

Continuation applications need to 
provide only new short-term objectives 
for the new budget period; and progress 
report on activities performed during the 
prior budget period; a description of any 
changes in the method of operation, 
need for cooperative agreement support, 
and evaluation procedures compared to 
information provide in previous 
applications; and fiscal and other 
supporting information as indicated in 
(5) and (6) in the preceding paragraph. 

The original and one copy of 
application must be submitted to the 
address in l.a. below on or before 4:30 
P m. (e.d.t.) on July 5,1983. Applicants 
may meet the deadline by either 
delivering or mailing the application on 


or before the date, provided the 
following conditions are met: 

1. Mailed applications. Applications 
mailed through the U.S. Postal Service 
shall be considered as meeting the 
deadline if they are either 

a. Received on or before the deadline 
date by Leo A. Sanders. Chief. Grants 
Management Branch. Procurement and 
Grants Office. Centers for Disease 
Control. 255 East Paces Ferry Road. 

N.E.. Room 107A. Atlanta, Georgia 
30305, or 

b. Sent by first class mail postmarked 
on or before the deadline date, and 
received by the granting agency in time 
for submission to the independent 
review group. (Applicants are cautioned 
to request a legible U.S. Postal Service 
postmark or use U.S. Postal Service 
express mail, or certified mail, and 
obtain a legible dated mailing receipt 
from the U.S. Postal Service. Private 
metered postmarks will not be 
acceptable as proof of timely mailing.) 

2. Applications submitted by other 
means . Applications submitted by any 
means except mailing first class through 
the U.S. Postal Service shall be 
considered as meeting the deadline only 
if they are physcially received at the 
place specified in paragraph 1. above 
before close of business on or before the 
deadline date (4:30 p.m. e.d.t., July 5, 
1985). 

3. Late applications. Applications 
which do not meet the criteria in either 
paragraph 1. or 2. above are considered 
late applications and will not be 
considered in the current competition. 

Applications are not subject to the 
review requirements of the National 
Health Planning and Resource 
Development Act of 1974, as amended, 
or to intergovernmental review pursuant 
to Executive Order 12372. 

Information on application 
procedures, copies of application forms, 
copies of the Study 21 Protocol, and 
other material may be obtained from 
Leo A. Sanders. Chief, Grants 
Management Branch. Procurement and 
Grants Office, Centers for Disease 
Control, at the address in paragraph l.a. 
above, or by calling (404) 282-6575. or 
FTS 236-6575. Technical assistance may 
be obtained from Mr. Donald E. 
Kopanoff, Division of Tuberculosis 
Control. Center for Prevention Services, 
Centers for Disease Control, Atlanta. 
Georgia 30333, telephone (404) 329-2523. 
or FTS 236-2523. 

Dated: May 4.1963. 

William H. Foege. 

Director. Centers for Disease Control. 

If* Doc W-12MJ Fkled 5-12-43. 8 43 «m) 
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Food and Drug Administration 

(Docket No. 83M-0138] 

Alcon Laboratories, Inc.; Premarket 
Approval of OPTI-CLEAN™ Cleaning 
Solution 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
OPTI-CLEAN™ Cleaning Solution 
sponsored by Alcon Laboratories, Inc., 
Fort Worth, TX. After reviewing the 
recommendation of the Ophthalmic 
Device Section of the Ophthalmic; Ear, 
Nose, and Throat: and Dental Devices 
Panel, FDA notified the sponsor that the 
application was approved because the 
device had been shown to be safe and 
effective for use as recommended in the 
submitted labeling. 
oate: Petitions for administrative 
review by June 13.1983. 

ADDRESS: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305). Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane. Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Charles H. Kyper. National Center for 
Devices and Radiological Health (HFK- 
402). Food and Drug Administration. 

8757 Georgia Ave„ Silver Spring. MD 
20910, 301-427-7445. 
supplementary information: On June 
2,1962, Alcon Laboratories. Inc., Fort 
Worth. TX, submitted to FDA an 
application for premarket approval of 
the OPTI-CLEAN™ Cleaning Solution 
for use in a heat or chemical lens care 
system to clean daily or extended wear 
soft (hydrophilic) contact lenses with 55 
percent or less water content. The 
application was reviewed by the 
Ophthalmic Device Section of the 
Ophthalmic: Ear, Nose, and Throat; and 
Dental Devices Panel, an FDA advisory 
committee, which recommended 
approval of the application. On April 7. 
1983, FDA approved the application by a 
letter to the sponsor from the Associate 
Director for Device Evaluation of the 
Office of Medical Devices. 

Before enactment of the Medical 
Device Amendments of 1976 (the 
amendments) (Pub. L. 94-925, 90 Stat. 
539-583), cleaning solutions for use in 
cleaning hydrophilic contact lenses were 
regulated as new drugs. Because the 
amendments broadened the definition of 
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the term “device** in section 201(h) of the 
Federal Food. Drug, and Cosmetic Act 
(the act) (21 U.S.C. 121(h)). such cleaning 
solutions are now regulated as class 111 
devices (premarket approval). As FDA 
explained in a notice published in the 
Federal Register of December 10.1077 
(42 FR 03472). ihe amendments provide 
transitional provisions to ensure 
continuation of premarket approval 
requirements for class III devices 
formerly regulated as new drugs. 
Furthermore. FDA requires, as a 
condition for approval, that sponsors of 
applications for preraarket approval of 
soft contact lenses or the cleaning 
solutions for the above use comply with 
the records and reports provisions of 
Part 310 (21 CFR Part 310). Subpart D. 
until these provisions are replaced by 
similar requirements under the 
amendments. 

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file with the 
Dockets Management Branch (address 
above), and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the Office of Medical 
Devices—contact Charles H. Kyper 
(HFK-402). address above Requests 
should be identified with the name of 
the device and the docket number found 
in brackets in the heading of this 
document. 

The labelling of the OPT1-CLEAN ™ 
Cleaning Solution states that the 
solution is indicated for use in a heat or 
chemical lens care system to clean daily 
or extended wear soft (hydrophilic) 
contact lenses with 55 percent or less 
water content. Sponsors of any such soft 
(hydrophilic contact lenses that have 
been approved for marketing are 
advised that whenever FDA publishes a 
notice in the Federal Register of the 
agency's approval of a new solution for 
use with such an approved soft contact 
lens, the sponsor of each such lens shall 
correct its labeling to refer to the new 
solution at the next printing or at such 
other time as FDA prescribes by letter to 
the sponsor. A sponsor who fails to 
update the restrictive labeling may. 
violate the misbranding provisions of 
section 502 of the act (21 US.C. 352) as 
well as the Federal Trade Commission 
Act (15 U.S.C 41-58). as amended by the 
Magnuson-Moss Warranty-Federal 
Trade Commission Improvement Act 
(Pub. L 93-637). Furthermore, failure to 
update the restrictive labeling to refer to 
the new cleaner that may be used with 
an approved lens may be grounds for 
withdrawing approval of the application 
for the lens under section 515(e)(1)(F) of 
the act (21 U.S.C. 30Oe(e)(3)(l)(F)). 


Opportunity for Administrative Review 

Section 515(d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to petition, under section 505(g) 
of the act (21 U.S.C. 30Oe(g)). for 
administrative review of FDA’s decision 
to approve this application. A petitioner 
may request either a formal hearing 
under Part 12 (21 CFR Part 12) of FDA’s 
administrative practices and procedures 
regulations or a review of the 
application and FDA’s action by an 
independent advisory committee of 
experts. A petition is to be in the form of 
a petition for reconsideration of FDA 
action under S 10.33(b) (21 CFR 10.33(b)). 
A petitioner shall identify the form of 
review requested (hearing or 
independent advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition. FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may. at any time on or 
before June 13.1983. file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m.. Monday through Friday. 

Du ted: May 5.1983. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory Affairs . 

|KR Dbc 0-12721 S-12~«L *45 am] 

BtLLINQ CODE 4110-0T-4I 


(Docket No. 80N-0276; DESI 76301 

Drugs for Human Use; Certain 
Anabolic Steroids, Drug Efficacy Study 
Implementation; Withdrawal of 
Approval 

agency: Food and Drug Administration. 
action: Notice. __ 

summary: The Food and Drug 
Administration (FDA) is withdrawing 
approval of four new drug applications 
for certain anabolic steroid products for 
which FDA offered an opportunity for 
hearing, but for which no hearing was 


requested. The products lack substantial 
evidence of effectiveness. 

EFFECTIVE OATE: June 13. 1903. 
address: Requests for an opinion of the 
applicability of this notice to a specific 
drug product should be identified with 
Docket No. 80N-0278 and reference 
number DESI 7630 and directed to the 
Division of Drug Labeling Compliance 
(HFN-310). National Center for Drugs 
and Biologies. Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT! 
Nicholas Reuter. National Center for 
Drugs and Biologies (HFN-8), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville. MD 20857. 301-^143-3650. 
SUPPLEMENTARY INFORMATION! In a 
notice published in the Federal Register 
of January 18,1983 (48 FR 2208). the 
Director of the National Center for 
Drugs and Biologies revoked the 
temporary exemption (37 FR 266231) for 
the continued marketing of certain 
anabolic steroid drug products. The 
manufacturers of these products had not 
complied with the marketing conditions 
announced on October 31.1900 (45 FR 
72292). The notice also proposed to 
withdraw approval of the new drug 
applications, including conditionally 
approved abbreviated applications, that 
provide for these products and offered 
an opportunity for a hearing on the 
proposal. The basis of the proposal was 
a lack of substantial evidence of 
effectiveness. 

Products for Which No Hearing Was 
Requested 

Because the holders of the following 
new drug applications did not request a 
hearing, approval of the applications is 
now being withdrawn. 

1. NDA 8-738; Methylandrostenediol 
Aqueous Suspension containing 
methandriol 25 or 50 mg/mL Maurry 
Biological Co., lnc„ South W r estem Ave. 
Los Angeles. CA 90047. 

2. NDA 11-781; Adroyd Tablets 
containing oxymetholone 2.5. 5. or 10 
mg/tablet; Parke-Davis, Division of 
Warner-Lambert Co.. 201 Tabor Rd., 
Morris Plains. NJ 07950. 

3. NDA 12-226; Dianabol Tablets 
containing methandrostenolone 2.5 or 5 
mg/tablet; Ciba Pharmaceutical Co., 
Division Ciba-Ceigy Corp., 550 Morris 
Ave.. Summit, NJ 07901. 

4. NDA 12-733; Anadrol Tablets 
containing oxymetholone 2.5 mg/tablet; 
Syntex Laboratories, Inc., 3401 Hillview 
Ave.. Stanford Industrial Park, Palo 
Alto. CA 94304. 

(This notice does not affect Anadrol* 
50 Tablets, containing oxymetholone 50 
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mg/tablel. marketed by Syntex for use 
in the treatment of certain anemias.) 

Approval of the new drug applications 
for the following anabolic steroids was 
withdrawn in previous Federal Register 
notices, at the request of the applicants 
because they had discontinued 
marketing the products. (The |anuary 18. 
1983 notice Incorrectly stated the 
reasons for the previous actions 
withdrawing approval.) These products 
were named in the January 18 notice 
offering an opportunity for a hearing 
because the question of the 
effectiveness of the drugs had not 
previously been resolved and neither 
those applicants nor firms marketing 
identical, simitar, or related drugs had 
had an opportunity to request a hearing 
on that decision or on issue relating to 
the legal status of the products. No 
hearing on these products has been 
requested. 

1. NDA 7-630; Stenediol Injection 
containing methandriol 25 or 50 mg/mL 
Organon. Inc M 375 Mount Pleasant Ave., 
West Orange. NJ 07052. 

2. NDA 10-400; Nilevar Tablet 
containing norcthandrolone 10 mg/ 
tablet; G. D. Searle ft Co.. P.O. Box 5110. 
Chicago. IL 80680. 

3. NDA 11-019; Nilevar Injection 
containing norcthandrolone in sesame 
oil. 25 mg/mL; G. D. Searle ft Co. 

4. NDA 11-638; Nilevar Drops: 
containing norcthandrolone mg/mL 
C. D. Searle ft Co. 

Any drug products that are identical, 
related, or similar to one of the eight 
products name above and are not the 
subject of an approved application are 
covered by the applications listed 
above, and are subject to this notice. 

Any person who wishes to determine 
whether a specific product is covered by 
this notice should write to the Division 
of Drug Labeling Compliance at the 
address given above. 

The Director of the National Center 
fur Drugs and Biologies, under the 
Federal Food. Drug, and Cosmetic Act 
(sec 505. 52 Stat. 1052-1053 as amended 
(21 U.S.C. 355)), and under authority 
delegated to him (see 21 CFR 5.82 and 47 
FR 28913 published in the Federal 
Register of June 22,1982) finds that, on 
the basis of new information before him 
with respect to the products, evaluated 
together with the evidence available to 
him when the applications listed above 
were approved, there is a lack of 
substantial evidence that the drug 
products will have the effects they 
purport or are represented to have under 
the conditions of use prescribed, 
recommended, or suggested in their 
labeling. Therefore, pursuant to this 
finding, approval of application numbers 
11-761,12-226. and 12-733 and all 


amendments and supplements applying 
to them is withdrawn effective June 13. 
1983. Shipment in interstate commerce 
of the above products or of any 
identical, related, or similar product that 
is not the subject of an approved new 
drug application will then be unlawful. 

Products for Which Hearing Was 
Requested 

This notice does not apply to the 
products that are the subject of the 
following conditionally approved 
abbreviated new drug applications, the 
holders of which have requested 
hearings. These products will be 
addressed in a future Federal Register 
notice. 

1. ANDA 87-465; Methandrostenolone 
2.5 mg tablets; Bolar Pharmaceutical Co. 
Inc.. 130 Lincoln SL, Copiage. NY 11726. 

2. ANDA 87-466; Methandrostenolone 
5 mg tablets; Bolar Parmaceutical Co. 

Inc. 

3. ANDA 87-945; Methandrostenolone 
5 mg tablets; Par Parmaceutical Inc., 12 
Industrial Ave.. Upper Saddle River, NJ 
07458. 

4. ANDA 87-951; Methandrostenolone 
2.5 mg tablets; Par Parmaceutical Inc. 

Products for Which Exemption Has Not 
Been Revoked 

The six products covered by the 
NDA’a and the conditionally approved 
ANDA's listed below are still subject to 
the exemption identified above and the 
action taken in this notice docs not 
apply to them. Nandrolone 
phenpropionate which was listed in the 
January 18.1983 notice as still exempt 
was the subject of a subsequent Federal 
Register notice (48 FR 11515) which 
revoked the exemption. 

1. NDA 12-685; Winstrol Tablets 
containing stanozolol 2 mg/tablet; 
Winthrop Laboratories. Division of 
Sterling Drug Inc„ 90 Park Ave.. New 
York. NY 10016. (Note: NDA 13-268 for 
Winsteroid Tablets (stanozolol) listed in 
the June 24.1970 notice has been 
assimilated into NDA 12-685 at the 
request of the holder because both 
NDA's cover the same product.) 

Z NDA 13-132; Deca-Durabolin 
Injection containing nandrolone 
decanoate 50 mg/mL 100 mg/mL or 200 
mg/mL (previous notices listed the 50 
mg/mL strength only); Organon, Inc. 

3. ANDA 86-385; Nandrolone 
Decanoate 50 mg/mL Carter Clogau 
Laboratories. Inc.. 5160 W. Bethany 
Home Rd., Glendale, AZ 85301. 

4. ANDA 86-598; Nandrolone 
Decanoate 100 mg/mL Carter Clogau 
Laboratories. Inc. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 505, 
52 Stat. 1052-1053 as amended (21 U.S.C. 


355)), and under authority delegated to 
the Director of the National Center for 
Drugs and Biologies (see 21 CFR 5.82 
and 47 FR 26913 published in the Federal 
Register of June 22,1982). 

Dated May 2,1983 
Harry M. Meyer, Jr.. 

Director, National Center for Drugs and 
Biologies. 

|KR Due. U-12&M Med S-MSX ft <6 «ia| 
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Elanco Products Co., Corderm 
Ointment, Renazide Tablets, Tylan 
Boluses, and Methagon Tablets; 
Withdrawal of Approval of NADA’S 

agency: Food and Drug Administration. 
action: Notice. 


summary: The Food and Drug 
Administration (FDA) is withdrawing 
approval of four new animal drug 
applications (NADA’s) providing for use 
of the following products: (1) Corderm 
Ointment, a corticosteroid/antibiotic for 
canine use; (2) Renazide Tablets, a 
canine diuretic; (3) Tylan Boluses, an 
antibiotic for intrauterine use in beef 
cattle: and (4) Methagon Tablets, a 
corticosteroid for canine and feline use 
in certain dermatoses. The sponsoring 
firm. Elanco Products Co., requested the 
withdrawal of approvals. 

EFFECTIVE DATE: May 23. 1983. 

FOR FURTHER INFORMATION CONTACT: 
David N. Scarr, Bureau of Veterinary 
Medicine (HFV-214). Food and Drug 
Administration. 5G00 Fishers Lane. 
Rockville. MD 20857. 301-443-3183. 
SUPPLEMENTARY INFORMATION: Klanco 
Products Co., a Division of Eli Lilly ft 
Co.. 740 S. Alabama St., Indianapolis, IN 
46206. is sponsor of the following four 
N ADA's: (1) NADA 16-133. Corderm 
Ointment (Flurandrenolide/neomycin). 
originally approved on September 27. 
1962. for use on dogs for topical 
management of allergic dermatitis, otitis 
externa, and superficial pyoderma 
which may be threatened or 
complicated by bacterial infections: (2) 
NADA 13-547, Renazide Tablets 
(cyclothiazide), originally approved on 
May 24.1963. for use in dogs for its 
diuretic and saluretic effects; (3) NADA 
13-730. Tylan Boluses (tylosin base), 
originally approved on July 10,1963, for 
treating intrauterine infections in beef 
cattle: and (4) NADA 33-240. Methagon 
Tablets (flumethasone), originally 
approved December 1.1966, for use in 
dogs and cats to help control the 
pruritis. irritation, and inflammation 
associated with certain dermatoses. 

By letter of October 7.1982. to the 
Bureau of Veterinary Medicine, F»lanco 
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requested withdrawal of approval of the 
NADA’a because the products are not 
being manufactured or marketed and the 
firm has no intention of marketing them 
in the future. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the Bureau 
of Veterinary Medicine (21 CFR 5.84), 
and in accordance with $ 514.115 
Withdrawal of approval of applications 
(21 CHI 514.115), notice is given that 
approval of NADA’s and all 
supplements for NADA 13-133. Corderm 
Ointment; NADA 13-547, Renazide 
Tablets; NADA 13-730, Tylan Boluses; 
and NADA 33-240, Methagon Tablets, is 
hereby withdrawn, effective May 23. 
1983. 

Approval of NADA’s 33-240 and 13- 
730 have not been codified in the Code 
of Federal Regulations, but approval of 
NADA’s 13-547 and 13-133 is reflected 
in { 520.520 Cyclothiazide tablets and 
S 524.1000 F/urandrenolide with 
neomycin sulfate ointment. In a 
separate document published elsewhere 
in this issue of the Federal Register, the 
agency is removing those sections that 
reflect approval of the NADA’s. 

Doted: May 2,1983. 

Lester M. Crawford. 

Director. Bureau of Veterinary Medicine. 

|IK Doc 0-12544 Fil«l S-12-IU *45 mi) 

SILLING COO£ 4180-01-41 


Advisory Committees; Meetings 
agency: Food and Drug Administration. 
action: Notice, 

summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
sets forth a summary of the procedures 
governing committee meetings and 
methods by which interested persons 
may participate in open public hearings 
conducted by the committees and is 
issued under section 10(a) (1) and (2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463. 86 Stat. 770-776 (5 U.S.C. 
App. I)), and FDA regulations (21 CFR 
Part 14) relating to advisory committees. 
The following advisory committee 
meetings are announced: 

Panel on Review of Allergenic Extracts 

Date , time, and place. June 3 and 4. 9 a m.. 
Rm. 115, Bldg. 29, 8800 Rockville Pike. 
Bethesdd. MD 

Type of meeting and contact person. Open 
public hearing. )une 3.9 a.m. to 10 a m.: open 
committee discussion, |unc 3.10 a.m. to 5 
p m.. June 4.8:30 a.m. to 1:30 p.m.; Clay Sisk. 


National Center for Drugs and Biologies 
(HFN-8). Food and Drug Administration, 5600 
Fishers Lane. Rockville. MD 20857, 301-443- 
5455. 

General function of the committee. The 
committee reviews and evaluates data on the 
safety, effectiveness, and appropriate use of 
allergenic products intended for use in the 
diagnosis, prevention, or treatment of human 
diseases. 

Agendo—Open public hearing Any 
Interested persons may present data, 
information, or views, orally or in writing, or 
issues pending before the committee. 

Open committee discussion. The committee 
will continue the reevaluation of allergenic 
biological products previously classified in 
Category IIIA, the designation for those 
licensed biological products judged to have 
insufficient available data to classify as safe 
and effective, but which should remain 
licensed pending completion of further testing 
as provided in 21 CFR 601.25(e). The products 
are being reclassified under the procedures 
described in the Federal Register of October 
15.1982 (47 FR 46138) and 21 CFR 601.26. 
Allergenic extracts of pollens, molds, 
basidiomycetes. insects, foods, house dust, 
and inhalant allergens will be discussed. 

Dematologic Drugs Advisory Committee 

Date, time, and place. June 13.9 a.m. 
Conference Rms. G and H. Parklawn. Bldg.. 
5800 Fishers Lane, Rockville. MD. 

Type of meeting and contact person. Open 
public hearing. 9 a.m. to 10 a.m.: open 
committee discussion. 10 a.m. to 4:30 p.m.; 
David Bostwick. National Center for Drugs 
and Biologies (HNF-140). Food and Drug 
Administration. 5600 Fishers Lane. Rockville. 
MD 20657, 301-443-6798. 

General function of the committee. The 
committee reviews and evaluates available 
data concerning the safety and effectiveness 
of marketed and investigational prescription 
drug products for use in the treatment of 
dermatological disorders. 

Agenda—Open public hearing. Interested * 
persons may present data, information, or 
views, orally or in writing, on issues pending 
before the committee. 

Open committee discussion. The committee 
will discuss ketoconazole (NDA 18-533. 
Janssen Pharmaceutica) and lindane (NDA 
6-309. Reed and Camrick. Inc.). 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing. (2) an open committee 
discussion. (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meetings are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 


last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairman 
determines will facilitate the 
committee’s work. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing's conclusion, if time permits, 
at the chairman’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
requested from the Dockets 
Management Branch (HFA-3G5), Food 
and Drug Administration, Rm. 4-62. 5600 
Fishers Lane. Rockville. MD 20857, 
between 9 a.m. and 4 p.m., Monday 
through Friday. The FDA regulations 
relating to public advisory committees 
may be found in 21 CFR Part 14. 

Dated: May 9. 1963. 

William F. Randolph, 

Acting Assistant Commissioner for 
Regulatory A ffairs 

JKR Doc 83-12*47 5-12-83. *45 «n) 

SILLING COOt 4160-01-41 


Consumer Participation: Notice of 
Open Meetings 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing the 
following consumer exchange meetings: 

Philadelphia District Office, chaired by 
Loren Y. Johnson. District Director. The topic 
to be discussed is DirecMo-Consumer 
Advertising of Prescription Drugs. 

Date: Friday. May 20.1983.10 a.m. to 12 m. 
Address: Federal Bldg.. Rm. 3306-10. 6th 
and Arch Sis., Philadelphia, PA 19106. 

For further information contact: Theresa A. 
Young, Consumer Affairs Officer. Food and 
Drug Administration. U S. Customhouse. Rm 
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‘XMX 2d and Chestnut Sts.. Philadelphia. PA 
mi Oft, 215-597-0837. 

Houston Station, chaired by Anthony ). 
Whitehead. Chief. The topics to be discussed 
are Health Quackery and Direct*lo-Consumer 
Advertising of Prescription Drugs. 

Date: Wednesday. May 25, 1983, 10 a.m. to 
12 m. 

Address: Food and Drug Administration, 
1440 North Loop. Suite 250. Houston, TX 

-009. 

For further information contact: Sheryl 
I mnon-Baylor. Consumer Affairs Officer. 
Food and Drug Administration. 1440 North 
U*>p. Suite 250. Houston, TX 77009, 713-229- 

3530. 

Boston District Office, chaired by Frederick 
R Carlson. District Director. The topics to he 
discussed are Updates on Insulin and 
Nutrition Labeling and DirecMo-Conaumer 
Advertising of Prescription Drugs. 

Date: Thursday. May 26.19B3.10 a.m. to 
12 30 p.m. 

Address: New England Dairy and Food 
Council, 155 Legion Way. Cranston. RJ 02910. 
For further information contact: Carolyn L. 

I iommel. Consumer Affairs Officer. Food and 
Drug Administration. 565 Commercial St. 
Boston, MA 02109. 617-223-5857. 

Minneapolis District Office, chaired by 
John Feldman, District Director. The topics to 
he discussed are the Reclassification of 
Prescription to Nonprescription or Over-the- 
counter (OTC) Status and Dircct-to* 
Consumer Advertising of Prescription Drugs. 
Date: Wednesday. June 1.1983,9:30 a.m. to 

II 30 a.m. 

Address: United Way Bldg.. 2059 Atwood 
St., Madison. W153704. 

For further information contact: Blanche 
ErkeL Consumer Affairs Officer, Food and 
Drug Administration. 240 Hennepin Ave.. 
Minneapolis, MN 55401. 612-725-2121. 
SUPPLEMENTARY INFORMATION: The 
purpose of these meetings is to ♦ 
encourage dialogue between consumers 
and FDA officials, to identify and set 
priorities for current and future health 
concerns, to enhance relationships 
between local consumers and FDA’s 
District Offices, and to contribute to the 
agency's policymaking decisions on vital 
issues. 

William F. Randolph. 

Acting Associate Commissioner for 
Regulatory A flairs. 

May 9. 1983. 

1^ Hoc 63-12*46 FUvd ft-!*-«*. *49 rnm\ 

StlllNO COOt 41*0-01-11 


I Docket No. 83Nr01$41 

International Drug Scheduling; 
Convention of Psychotropic 
Substances; Benzodiazepines 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) requests 
interested persons to submit data nr 


comments concerning abuse potential, 
actual abuse, and medical usefulness of 
12 ’‘benzodiazepine” or “minor 
tranquilizer" drugs. This information 
will be considered in preparing a 
response from the United States to the 
World Health Organization (WHO) 
regarding the abuse liability of these 
drugs. WHO will use this information to 
consider whether to recommend that 
international restrictions be placed on 
these drugs. Benzodiazepines are used 
to treat anxiety or seizure disorders and 
have a tranquilizing action on the 
central nervous system. This notice 
requesting information is required by 
law. 

date: Comments by June 13.1983. 
address: Written comments to the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration. Rm. 
4-62. 5600 Fishers Lane, Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Edwin V. Dutra, Jr., National Center for 
Drugs and Biologies (HFN-7). Food and 
Drug Administration. 5600 Fishers Lane, 
Rockville, MD 20657, 301-443-0490. 
SUPPLEMENTARY INFORMATION: The 
United Stutes is a party to the 1971 
Convention on Psychotropic Substances. 
Article 2 of the Convention on 
Psychotropic Substances provides that if 
a party to that Convention or WHO has 
information about a substance that is 
not yet under international control, 
which in its opinion may require such 
control, it shall so notify the Secretary- 
General of the United Nations and 
provide the Secretary-General with 
information in support of its opinion. 

The Controlled Substances Act (CSA) 
(Title II of the Comprehensive Drug 
Abuse Prevention and Control Act of 
1970) provide that when WHO notifies 
the United States under Article 2 of the 
Convention on Psychotropic Substances 
that it has information that may justify 
adding a drug or other substance to one 
of the schedules of that Convention, 
transferring a drug or substance from 
one schedule to another, or deleting it 
from the schedules, the Secretary of 
State must transmit the notice to the 
Secretary of the Department of Health 
and Human Services (HHS). The 
Secretary of HHS must then publish the 
notice in the Federal Register and 
provide opportunity for interested 
persons to submit comments to assist 
HHS in preparing scientific and medical 
evaluations about the drug or substance. 

Normally, the Federal Register notice 
is published after the Secretary of HHS 
receives a notice from WHO on behalf 
of the Secretary-General identifying 
substances that WHO will consider 
recommending for possible international 


control. The United Nations notice 
usually contains a call for the 
submission of information on the abuse 
potential of each identified substance 
and also requests the submission of any 
other pertinent or relevant data. FDA 
has learned from the Department of 
State that WHO has forwarded such a 
notice concerning the 12 benzodiazepine 
substances named below. 

Although the official notification from 
WHO on behalf of the Secretary- 
General has not been received by the 
Secretary of HHS, FDA is publishing 
this Federal Register notice at this time 
to give interested persons a full 30 days 
to comment on the United Nations* 
request and at the same time to allow 
FDA. on behalf of HHS, adequate time 
to review any submissions from 
interested persons and to transmit to the 
United Nations the requested materia! 
by July 15.1983. 

When the official United Nation’s 
notification is received by the 
Department of State and forwarded to 
H1JS it will be published in a 
subsequent Federal Register notice as 
required by the Controlled Substances 
Act (21 U.S.C. 811(d)(2)(A)). 

Therefore, as required by section 
201(d)(2)(A) of the Controlled 
Substances Act (21 U.S.C. 811(d)(2)(A)), 
FDA on behalf of HHS invites interested 
persons to submit data or comments 
regarding the named benzodiazepine 
drugs. The 12 minor tranquilizer drugs 
are clotiazepam, delorazepam. ethyl 
lofiazepate. etifoxine. haloxazolam. 
loprazolam, lormetazepam. pirenzepine, 
proprizepine. tibezonium, tofisopam. 
and zopiclone. 

None of these drugs are currently 
commercially available in the United 
States nor are any of them currently 
controlled domestically under the CSA. 
Also, none of the 12 drugs listed above 
are currently scheduled internationally. 

Data and information received in 
response to this notice will be included 
in the materials that HHS forwards to 
WHO. through the Secretary of State, 
for WHO’s consideration in deciding 
whether to recommend international 
control of any of these drugs. Such 
control could limit, among other things, 
the manufacture and distribution 
(import/export) of these drugs, and 
could impose certain recordkeeping 
requirements on them. 

HHS will not make any 
recommendations to WHO regarding 
whether any of these 12 drugs should be 
subjected to international controls. 
Rather. HHS will defer such 
consideration until WHO has made 
official recommendations to the 
Commission on Narcotic Drugs, which 
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are expected to be made in the fall of 
1983. Any HHS position regarding 
international control of these drugs will 
be preceded by another Federal Register 
notice soliciting public comment on the 
WHO recommendations, as required by 
21 U.S.C 811(d)(2)(B). 

Interested persons may. on or before 
June 13.1983, submit to the Dockets 
Management Branch (address above) 
written comments regarding this action. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m.. Monday through Friday. 

Note.— In the Federal Register of April 10. 
1981 (46 FR 21447) and May 7.1982 (47 FR 
19793), FDA requested the submission of 
information similar to the Information 
requested by this notice for 27 other 
benzodiazepine drugs. In the April 1981 
document. FDA requested information about 
chlordiazepoxide. clonazepam, clorazepate, 
diazepam, flurazepam. lorazepam, 
meduzepam. nitrazepam, oxazepam, 
oxazolam, prazepom. and temazepam. 

WHO recommended these 12 drugs 
for international control by the 
Commission on Narcotic Drugs (CND) at 
the February 1982 CND meeting. At that 
CND meeting, however, a vote on these 
12 drugs was deferred pending a WHO 
review of additional substances. 

In the May 1982 document, FDA 
requested information about alpra7.olam, 
bromazepam, camazepam, clobazam. 
cloxazolam, estaolam. fludiazepam, 
flunitrazepam. halazepam, ketazolam. 
nimetazepam. nordazepam, pinazepam, 
tetrazepam, and triazolam. Fourteen of 
these 15 drugs along with the 12 drugs 
listed in the April 1981 document were 
recommended for international control 
be WHO to the CND at the February 
1983 meeting. (WHO did not recommend 
international control of halazepam.) At 
that 1983 meeting, however, none of the 
26 drugs recommended for control by 
W r HO (of the 27 considered by WHO) 
received a sufficient number of votes at 
the CND to be controlled under the 
treaty. All the previously considered 
drugs (from April 1981 and May 1982) 
and the 12 drugs that are the subject of 
this notice are now expected to be 
considered together by WHO when 
making its recommendations to the CND 
for the possible international control of 
each member of the entire class at the 
February 1984 meeting. 

The information and comments 
submitted in response to the April 10. 
1981 and May 7.1982 notices on these 


other 27 benzodiazepine drugs have 
been retained by FDA. Thus, it is not 
necessary for interested persons to 
resubmit those data for these other 27 
drugs. However, any new information 
on these other 27 drugs, i.e., information 
generated since those notices were 
published or information not previously 
submitted, may be submitted to the 
Dockets Management Branch (address 
above). 

Dated: May 9,1983. 

William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs* 

|KR Doc BM2B44 Fllod M2-4U: HI «m| 

BILLING COO€ 41WMM-H 


(Docket Nos. 78P-0173 et all 

Availability of Approved Variances for 
Laser Light Shows 

Correction 

In FR Doc. 83-8235 beginning on page 
14042 in the issue of Friday. April 1, 

1983. make the following corrections in 
the table on page 14044: 

1. In Docket No. 82P-0234, in the 
column designated “Demonstration laser 
products*', the last line which reads 
“Contain Class Illb Helium-Neon 
Lasers." should read "Contain Class III 
Helium-Neon Lasers." 

2. In Docket No. 82P-0296, in the 
column designated "Effective date/ 
termination date*', the entry should read 
“Sept. 20.1982, Sept. 20.1992.*' 

BILLING COOC 1500-01-M 


(Docket Nos. 76N-0366 and 83C-0102] 

Color Additives; Denial of Petition for 
Listing of D&C No. 17 for Use in 
Ingested Drugs and Cosmetics; 
Withdrawal of Petition for Use In 
Cosmetics Intended for Use in the 
Area of the Eye 

Correction 

In FR Doc. 83-8419 beginning on page 
14045 in the issue of Friday, April 1, 

1983. make the following corrections: 

1. On page 14045. the third column, the 
second complete paragraph, the fifth 
line, the word “Orange" should appear 
immediately following "D&C". 

2. On page 14046, the first column, the 
sixth complete paragraph, the fourteenth 
line which reads "announcing in this 
issue of the" should read "announcing 
the expiration of the". 

3. On the same page, in the same 
column, the last paragraph, the seventh 


line should read “dinitrophenylazo)-2- 

naphthol.” 

wllmq cooc 


Public Health Service 

Title V of the Public Health Service 
Act; Miscellaneous Delegation of 
Authority 

Correction 

In the correction appearing on page 
19232 in the issue of Thursday. April 28, 
1983. in the second column, the 
reference to "Section 301" should have 
read “Section 501’*. 

BCUJNO COOC 1505-01*41 


Office of the Secretary 

Delegation of Authority Under Social 
Security Act, As Amended 

Notice is hereby given that on April 
18.1983. the Secretary of Health and 
Human Services delegated to the 
Inspector General with the authority to 
redelegate: (1) The authorities for 
controlling fraud and abuse in the 
Department's health care financing 
program under sections 1128,1156(b). 
1180(b) (as set forth prior to the 
enactment of the Tax Equity and Fiscal 
Responsibility Act of 1982, Pub. L 
97-248). and 1862(d) (1) and (2) of the 
Social Security Act, as amended; and (2) 
the authorities to take action under 
sections 1866(bH2) (D), (E), and (FI, and 
to take actions under section 1066(c)(1) 
with respect to actions token under 
section 1688(b)(2) (D), (E), and (F). The 
authorities to conduct hearings and to 
issue regulations were excluded from 
the delegation. 

The Secretary also rescinded previous 
delegation of these authorities to the 
Administrator, Health Care Financing 
Administration. 

The delegation provides the Inspector 
General with additional authority to 
investigate allegation of fraud and abuse 
in the Department's health care 
financing programs and to suspend or 
exclude certain health care practitioners 
and providers of health care services 
from participation in these programs. 

Dated: May 3. 1983. 

Dale W. Supper, 

Assistant Secretary fur Management and 
Budget 

IFR Doc. KM TXm hW M2-M. H 45 M»J 

BILLING COOC 4110-12-41 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Administration 

[Docket No. N-83-1239J 

Submission of Proposed Information 
Collection to OMB 

agency: Office of Administration. HUD. 
action: Notice. 

summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

address: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Robert Neal. OMB Desk Officer, Office 
of Management and Budget. New 
Executive Office Building. Washington. 

D C. 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Acting Reports 
Management Officer, Department of 
Housing and Urban Development, 451 
7th Street, SW M Washington. D.C 20410, 
telephone (202) 755-5310. This is not a 
toll-free number. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposal 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal: (2) the 
office of the agency to collect the 
information: (3) the agency form number, 
if applicable; (4) how frequently 
information submissions will be 
required: (5) what members of the public 
will be affected by the proposal: (0) an 
estimate of the total number of hours 
needed to prepare the information 
submission: (7) whether the proposal is 
new of an extension or reinstatement of 
an information collection requirement; 
and (8) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department 
Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy. Acting Reports Management 
Officer for the Department. His address 
and telephone number are listed above. 
Comments regarding the proposal 
should be sent to the OMB Desk Officer 
at the address listed above. 


The proposed information collection 
requirement is described as follows: 

Notice of Submission of Proposed 
Information Collection To OMB 

Proposal: CDBG Special Quarterly 
Status Report. 

Office: Community Planning and 
Development 
Form Number None. 

Frequency of Submission: Quarterly. 
Affected Public: State or Local 
Governments. 

Estimated Burden Hours: 19,260. 
Status: New. 

Contact: Bob Duncan, HUD (202) 755- 
6306. Robert Neal. OMB. (202) 395-7316. 

Authority: Sec. 3507 of the Paperwork 
Reduction Act. 44 U.S.C. 3507: See. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: April 28. 1983. 

(udith L. Tardy, 

Ass is tan l Secretary for Administration. 

(KR Doc *5 ISMr Filed S-imM4 ais| 

81 LUNG COOC 42KMM-M 


(Docket No. N-83-1240] 

Submission of Proposed Information 
Collection to OMB 

AGENCY: Office of Administration. HUD. 
action: Notice. 

summary: The proposed information 
collection requirement described beiow 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

aooress: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Robert Neal. OMB Desk Officer. Office 
of Management and Budget. New 
Executive Office Building. Washington. 
D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S y Cristy, Acting Reports 
Management Officer. Department of 
Housing and Urban Development. 451 
7th Street. SW,. Washington. D.C. 20410, 
telephone (202) 755-5310. This Is not a 
toll-free number. 

SUPPLEMENTARY INFORMATION: The 

Department has submitted the proposal 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C Chapter 35). 

The Notice lists the following 
information: (1) the title gf the 
information collection proposal; (2) the 
office of the agency to collect the 


information. (3) the agency form number, 
if applicable; (4) how frequently 
information submissions will be 
required; (5) what members of the public 
will be affected by the proposal; (0) an 
estimate of the total number of hours 
needed to prepare the information 
submission: (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement: 
and (0) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Copies of the proposed forms and 
other available documents submitted td 
OMB may be obtained from David S. 
Cristy. Acting Reports Management 
Officer for the Department. His address 
and telephone number are listed above. 
Comments regarding the proposal 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirement is described as follows: 

Submission of Proposed Information 
Collection to OMB 

Proposal: Initial Study of Community 
Housing Resource Board Program. 

Office: Housing. 

Form Number None. 

Frequency of Submission: Single^ 

Time. 

Affected Public: Individuals or 
Households. 

Estimated Burden Hours: 90. 

Status: New. 

Contact: Judson L James. HUD. (202) 
426-1520 Robert Neal. OMB, (202) 395- 
7310. 

Authority: See. 3507 of the Paperwork 
Reduction Act, 44 U.S.C 3507; Sec. 7(d) of he 
Department of Housing and Urban 
Development Act. 42 U.S.~ l r 3f(i). 

Dated: April 11.1983. 

(udith L Tardy, 

Assistant Secretary for Administration 

|FR Doc OI2M4 Fil'd S-12-ftX ft 45 *n) 

BILLING coot 4210-01-41 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

l AA-6986-A, AA-6986-B] 

Alaska Native Claims Selection; Cape 
Fox Corp. 

In accordance with departmental 
regulation 43 CFR 2650.7(d). notice is 
hereby given that a decision to issue 
conveyance under the provisions of Sec. 
14 of the Alaska Native Claims 
Settlement Act of December 18.1971 (43 
U.S.C. 1001,1811 (1970) (ANCSA)), will 
be issued to Cape Fox Corporation for 














21664 


Federal Register / Vol. 48. No. 94 / Friday. May 13, 1983 / Notices 


approximately 428 acres. The lands 
involved arc within T. 74 S.. R. 90 R. and 
T. 75 S.. R. 92 R, Copper River Meridian. 
Alaska. 

The decision to issue conveyance will 
be published once a week, for four (4) 
consecutive weeks, in the Ketchikan 
Daily News, upon issuance of the 
decision. For information on how to 
obtain copies, contact Bureau of Land 
Management. Alaska State Office. 701 C 
Street. Box 13, Anchorage. Alaska 99513. 

Any party claiming a property interest 
in lands affected by this decision, an 
agency of the Federal Government, or 
regional corporation may appeal the 
decision to the Interior Board of Land 
Appeals, Office of Hearings and 
Appeals, in accordance with the 
regulations in Title 43 Code of Federal 
Regulations (CFR). Part 4. Subpart E as 
revised. 

If an appeal is taken, the notice of 
appeal must be filed in the Bureau of 
Land Management, Alaska State Office. 
Division of ANCSA and State 
Conveyances (960), 701 C Street. Box 13, 
Anchorage, Alaska 99513. Do not send 
the appeal directly to the Interior Board 
of Land Appeals. The appeal and copies 
of pertinent case files will be sent to the 
Board from this office. A copy of the 
appeal must be served upon the 
Regional Solicitor. 701 C Street. Box 34. 
Anchorage. Alaska 99513. 

The time limits for filing an appeal 
are: 

1. Parties receiving service of the 
decision by personal service or certified 
mail, return receipt requested, shall 
have thirty days from the receipt of the 
decision to file an appeal. 

2. Unknown parties, parties unable to 
be located after reasonable efforts have 
been expended to locate, parties who 
failed or refused to sign their return 
receipt, and parties who received a copy 
of the decision by regular mail which is 
not certified, return receipt requested, 
shall have until June 13,1983 to file an 
appeal. 

Any party known or unknown who is 
adversely affected by the decision shall 
be deemed to have waived those rights 
which were adversely affected unless an 
appeal is timely filed with the Bureau of 
Land Managment, Alaska State Office, 
Division of ANCSA and State 
Conveyances. 

To avoid summary dismissal of the 
appeal, there must be strict compliance 
with the regulations governing such 
appeal. Further information on the 
manner of and requirements for filing an 
appeal may be obtained from the Bureau 
of Land Management, Alaska State 
Office, 701 C Street Box 13, Anchorage. 
Alaska 99513. 


If an appeal is taken, the parties to be 
served with a copy of the notice of 
appeal are: Cape Fox Corporation. P.O. 
Box 8558. Ketchikan, Alaska 99901: 
Sealaska Corporation. One Sealaska 
Plaza. Suite 400; Juneau. Alaska 99801. 
Ruth Stock!*. 

Section Chief, Branch of ANCSA 
Adjudication . 

|FK Doc 05-12MS Filed 5-12*3. 044 «t»| 

BILLING COO€ 4310-04-11 


(Group 762) 

California; Filing of Plat of Survey 

May 6,1963. 

1. This plat of survey of the following 
described land will be officially filed in 
the California State Office, Sacramento, 
California immediately: 

Humboldt Meridian, California 
T. 10 N..R.7E. 

2. This plat, representing the metes- 
and-bounds survey of Tract 42, T. 10 N., 
R. 7 E.. Humboldt Meridian, under 
Group No. 782, California, was accepted 
April 27,1983. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open files and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau and the U.S. Department of 
Agriculture, Forest Service. 

5. All inquiries relating to this land 
should be sent to the California State 
Office. Bureau of Land Management. 
Federal Office Building 2800 Cottage 
Way. Room E-2841. Sacramento, 
California 95825. 

Herman |. Lyttge, 

Chief Records & Information Section . 

|F* Doe 0-12HW Filed S-I2 SX 043 an] 
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California; Filing of Plat of Survey 

May 7.1983. 

1. This plat of survey of the following 
described land will be officially filed in 
the California State Office, Sacramento. 
California immediately: 

Mount Diablo Meridian, California 
T. 16 N„ R. 8 E 

2. This supplemental plat of the NWV4 
of section 2. T. 16 N.. R. 8 E.. Mount 
Diablo Meridian, was accepted April 28, 
1983. 

3. The plat will immediately become 
the basic record for describing the land 
for all authorized^ purposes. The plat has 
been placed in the open files and is 


available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office. Bureau of Land Management, 
Federal Office Building, 2800 Cottage 
Way. Room E-2841, Sacramento. 
California 95825. 

Herman |. Lyttge. 

Chief Records & Information Section. 

(FR Doc H3-12MI Bird 4-12-OX *45 «n| 

BILLING COOC 4210-04-41 


[Group 7271 

California Filing of Plat of Survey 

May 6.1983. 

1. This plat of survey of the following 
described land will be officially filed in 
the California State Office. Sacramento. 
California immediately: 

Humboldt Meridian, California 

T. 4N., R.1W..T.5N.. R. 1W. 

2. These plats, representing the (1) 
reestablishment of the record meander 
lines and survey of accretion and 
present meander lines of the Pacific 
Ocean and Humboldt Bay in section 8. 
T. 4N.. R. 1W., and (2) the dependent 
resurvey of a portion of the south 
boundary and subdivisional lines, and 
the reestablishment of the record 
meander lines, the extension survey of 
the south boundary over accreted land, 
the survey of the subdivision and 
present meanders of the Pacific Ocean 
and Humboldt Bay, section 31 . and 
Parcel A in section 6. T. 4N„ R. 1W„ and 
section 31 , T. 5N., R. 1W„ Humboldt 
Meridian, under Group No. 727. 
California, were accepted April 25,1983. 

3 . The plat will immediately become 
the basic record for describing the land 
for all authorized purposes. The plat has 
been placed in the open files and is 
available to the public for information 
only. 

4. This survey was executed to meet 
certain administrative needs of this 
Bureau. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building. 2800 Cottage 
Way, Room E-2841, Sacramento. 
California 95825. 

Herman J. Lyttge. 

Chief Records & Information Section, 

|FR Doc. *M»I Filed 5-12-03; 04ft am) 

BILUNG COOC 4210-04-01 
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California; Use Fee Schedule for 
Permitted Recreation Activities 

agency: Bureau of Land Management 

Interior. 

action: Notice, California; Special 
Recreation Permit Fees. 


summary: The document establishes the 
fee schedule for permitted recreation 
related activities which occur on Federal 
lands managed by the Bureau of Land 
Management in California. 

EFFECTIVE DATE: 

FOR FURTHER INFORMATION CONTACT: 

John Skibinski. Outdoor Recreation 
Manner, Bureau of Land Management, 
(916)484-4701. 

SUPPLEMENTARY INFORMATION: Costs 
associated with Special Recreation 
Permit management have risen 
dramatically over the past several years, 
as have the costs associated with 
providing and maintaining the services, 
facilities and the natural resources 
where permitted recreation activities 
occur. In order to continue with a viable 
recreation use permit program, a greater 
portion of those costs must be borne by 
groups and/or individuals who derive 
the greatest direct benefits from the 
Bureau’s recreation permit programs. 

On May 28,1982, California BLM 
announced the proposed 1983 recreation 
fee increases through news releases and 
other means requesting comments on 
the proposed fee increases until June 15. 
1982. An extension on the comment 
period was requested by the interested 
public and was granted until July 15. 

1982. After review of the public 
comments presented, the California 
Slate Director found it to be in the best 
interest of the United States to increase 
recreation fees. With respect to river 
management fees, this decision will 
provide consistency in California 
between the two major federal land use 
agencies, the U.S. Forest Service and the 
BLM. 

Pursuant with Section 304 of Pub. L 
W-579 of 1976 (43 U.S.C. 1734) and 
regulations in 43 CFR 8372.4. the 
following fees apply: 

1 Commercial use fees (other than 
permits for events that are both 
commercial and competitive) for all 
recreation use on rivers managed by the 
Bureau in California are $3.00 per user 
day except for the following rivers: 


Fee'uSir 


Fom o» v* American Over _ |i SO 

_■ --.■■ AOS 


2. Competitive use fees for off road 
vehicle events and other activities 
(includes competitive commercial 
events) arc $2.00 per user day or five 
percent of the gross receipts, whichever 
is greater. 

3. Special area (individual/group/ 
family use permits) fees are $2.00 per 
user day where the authorized officer 
determines that fees are required: 

4. Noncommercial, noncompetitive 
(over 50 vehicles) off road vehicle use 
fees are $2.00 per user day. 

The authorized BLM officer may 
charge higher fees than those listed in 
the categories above when the 
anticipated costs of processing, issuing, 
and monitoring the permit would exceed 
the minimum fee. 

For the purpose of this fee schedule, a 
’‘user day" is defined as one person/ 
user in any part of a calendar day. User 
days are based on actual participants, 
not spectators, unless the spectators are 
required by the permittee to pay a fee. 

Dated: May 0.1983. 

Ed Hastey. 

State Director. 

[FR Doe W Filed 5 - 12 - 63 . A *5 ftffij 
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IM-53572] 

Montana; Realty Action—Exchange 

agency: Bureau of Land Management. 
Miles City District Office, Interior. 
action: Notice of Realty Action M- 
53572, Exchange of Coal Interests in 
McCone County. 

summary: The following Federal coal 
interests hereinafter described as the 
North Tract have been determined to be 
suitable for disposal by exchange under 
Section 206 of the Federal Land Policy 
and Management Act of 1970. Pub. L 94- 
579. 

Principal Montana Meridian 


Aon 


T20N, R44E 

US 24 400 NESNEW. $SNEW. 8EWNWW. 
ESSWW. SEW 

T20N R45C 


us 

2 

6792 

Lota » «vu 4. SWNv SW 

US 

4 

626 76 

Lots 1 thru 3. SWNW. SS 

US 

S 
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NEW, EWNWW. SW^vNWW. SW 

US 

10 

640 

All 

US 

IS 
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EW. EWSWW 
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20 

640 

Ai 

US 

30 

6266 

Lots 1 thru 4, EW, EWWW 

US 

32 

640 

At 

US 

33 

40 

SWWSWH 

T19N, R45C 



US Sec 

4 

24096 

Lots 1 thru 4. SWNWW 

T20N.R4AE 



US Sec 

• 

630 57 

Lots 1 thru 7. SSNES. SEWNWW. 




EWSWW. SEW 

T2IN. R45E 



US Sac 

22 

260 

NWsSWW. SWSWW. SEW 

US 

26 

640 

AA 


Principal Montana Meridian— Continued 


Aam 


T 21 . R 45 E |o 4 

US 32 400 SSNEW.SW 

US 34 640 AS 


Total sen* o# FtOeral GO* 6126 29 


In exchange for coal interests in these 
lands, the United States will acquire 
from Meridian Land A Mineral 
Company, a wholly owned subdivision 
of Burlington Northern. Inc., coal 
interests in the following described 
lands, hereinafter described as the 
South Tract: 


Principal Montana Meridian 


Aom 


T16N R44£ 
ON Sec 1 

639 44 

Lois t thru 4, 2WNW.SW 

BN 

3 

640 04 

Lon 1 «vw 4, SWNWJSW. 

BN 

5 

640 46 

lots 1 Cirv 4, SWNW.SW. 

ON 

9 
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Aft 

ON 

11 
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A6 

T19N R44E 
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3 
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5 

40 

sewsew 

BN 

9 
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AA 
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11 
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NW.SWWNEWSEW 

BN 

13 
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BN 
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BN 

17 
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BN 

21 

640 

Aft 

BN 

23 
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BN 

27 
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BN 

33 
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Aft 

BN 

36 
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Aft 

T19N. R45E 
BN Sec 1 

63166 

Lots t thru 4, EW.EWWW 

BN 

17 

40 

NWWNWW 

T20N. R44E 
BN Sec 33 

240 

E SSWW.SE W 

BN 

35 

640 

Aft 


Total mcro% o* BN co* 11453 >4 


dates: For a period of 45 days from the 
date of this notice, interested parties 
may submit comments to the Bureau of 
Land Management, at the address 
shown below. Any adverse comments 
will be evaluated by the Montana State 
Director, BLM. who may vacate or 
modify this realty action and issue a 
final determination. In the absence of 
any action by the State Director, this 
realty action will become the final 
decision of the Department of Interior. 
FOR FURTHER INFORMATION CONTACT! 
Information related to the exchange, 
including the environmental assessment 
and land report, is available for review 
at the Miles City District Office. P.O. 

Box 940. Miles City. Montana 59301. 

SUPPLEMENTARY INFORMATION! The 

publication of this notice segregates the 
affected public lands or interest in lands 
from settlement, sale, lease, location and 
entry under the public land laws, 
including the mining laws but not from 
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exchange pursuant to Section 206 of the 
Federal Land Policy and Management 
Act of 1976. 

This exchange is in the public interest 
and provides better land management 
by blocking up the existing 
checkerboard coal ownership pattern. 

The exchange will be made subject to: 

1. The reservation to the United States 
of ail minerals except coal in the Federal 
estate being transferred. 

2. All valid existing rights of record. 

3. Satisfactory evidence that qualified 
surface owner consents are available for 
the lands overlying the federal coal to 
be exchanged in the North Tract It must 
also be shown that qualified surface 
owner consents are available overlying 
all coal in the South Tract with the 
exception of State owned coal. 

4. The Federal Government will 
require a one percent (1 percent) 
freestanding royalty on the total 
production in the North Tract. 

5. A four year delay stipulation will be 
required preventing Meridian from filing 
for a mine plan or facility siting permit 
to allow the successful federal bidder an 
opportunity to develop and organize 
plans. 

This exchange is consistent with 
Bureau of Land Management policies 
and planning and has been discussed 
with State and local officials. The public 
interest will be served by completion of 
this exchange. 

Dated: May 6.1983. 

Bruce G. Whitmamh, 

Acting District Manager 
tm Owl a y-\zmr hW 

BILLING CO Of 4310-44-* 


Minerals Management Service 

Advisory Committee on Minerals 
Accountability; Monthly Meeting 

AGENCY: Minerals Management Service 
(MMS). Interior, 

action: Notice of monthly meeting. 

summary: The purpose of the Advisory 
Committee on Minerals Accountability 
is to develop over a 1-year period an 
expanded policy of cooperation with 
States and Indian tribes in the royalty 
management area and to develop a 
detailed plan for carrying out Federal/ 
State/Indian cooperation on a 
comprehensive basis. The purpose of the 
Advisory Committee meeting will be to 
have industry representatives address 
the Committee on any subject and to 
voice any complaints or opinions 
concerning the Royalty Management 
Program. 

The meeting will be open to the 


public. However, facilities and space to 
accommodate attendees are limited and 
persons will be occommodated on a 
first-come, first-serve basis. Any 
member of the public may file with the 
Advisory Committee a written 
statement concerning the matters to be 
discussed. 

Notice of the next monthly meeting 
will be published 15 days before the 
meeting is to take place. 
date: Wednesday. May 25,1983, 9:00 
a.m. 

ADDRESS: Holiday Inn Golden Gateway. 
1500 Van Ness Avenue. San Francisco, 
California. 

FOR FURTHER INFORMATION CONTACT: 

John Sullivan. Department of the 
Interior, 18th & C Streets, N.W., Room 
4216. Washington. D.C. 20240. telephone: 
(202) 343-3526. 

SUPPLEMENTARY INFORMATION: The 

Advisory Committee was created by the 
Secretary of the Interior on November 
15,1982 (Order No. 3071). 

The Committee will have one or more 
Executive Sessions at this meeting. 

Dated: May 11.1983. 

David C. Russell, 

Acting Director. Minerals Management 
Service. 

|FR Doc &-1XK1 Filed S-12-4); MS «m| 
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National Park Service 

Trail Markers; Michigan et at. 
agency: National Park Service, Interior* 
action: Marking of designated national 
scenic trail route and notice of intent to 
secure trademark registration of the trail 
marker symbol. 

In the matter of, Michigan, Minnesota, 
New York, North Dakota. Ohio, 
Pennsylvania: intent to utilize trail 
markers bearing a distinctive symbol to 
mark segments of the North Country 
National Scenic Trail and intent thereby 
to establish use of the marker logo for 
purposes of securing trademark 
registration. 

summary: This notice is to advise that 
the National Park Service will proceed 
to implement plans for the marking of 
the North Country National Scenic Trail 
route established as a component of the 
National Trails System by Pub. L 96- 
199. March 5.1980. Implementation will 
establish official use of the specific trail 
marker symbol design (figure 1) for 
purposes of securing trademark 
registration of the design. 
date: Action described will commence 
May 13.1963. 


ADDRESS: Written comments should be 
sent to: Director. National Park Service. 
Attention: Chief, Park Planning and 
Special Studies Division. Washington. 

D C. 20240. 

FOR FURTHER INFORMATION CONTACT: 

Jeff Chidlaw. Planner. Park Planning and 
Special Studies Division. (202) 272-3566. 

SUPPLEMENTARY information: Uniform 
marking of each national scenic trail 
with an appropriate and distinctive 
symbol is required under provisions of 
Section 7(c) of the National Trails 
System Act, Pub. L 90-543 as amended 
(82 Slat. 919; 16 U.S.C. 1241 et seq.). In 
order to prevent proliferation of the 
distinctive symbol, (figure 1) approved 
by the North Country National Scenic 
Trail Advisory Council, and to assure 
against its use for other than the 
purpose of marking the scenic trail route 
the National Park Service will proceed 
to secure trademark registration under 
15 U.S.C. through specific use identifying 
to the public the designated trail route 
and the services provided by the Park 
Service in establishing and maintaining 
such routes for outdoor recreation and 
conservation purposes. 


u 



Trail markers bearing the symbol will 
be erected at appropriate points where 
the North Country National Scenic Trail 
route crosses lands administered by 
Federal agencies and will be maintained 
by each Federal agency in accordance 
with standards established by the 
Secretary of the Interior. Where the 
North Country National Scenic Trail 
route crosses non-Federa! lands written 
cooperative agreements will be entered 
into with State and local Government 
agencies for lands under their 
administration and with private 
landowners for the erection and 
maintenance of trail markers to be 
provided by the Secretary. 
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Dated: May 3.1963 
Mary Lou Grier. 

At ling Director. National Park Service. 

(ft Dug «H»1« nitd V JJMB It 41 amt 

ULUNO coot 4310-70-N 


Trail Markers; North Carolina et at. 

agency: National Park Service. Interior. 

action: Mi irking of designated national 
historic trail route and notice of intent to 
secure trademark registration of the trail 
marker symbol. 

In the matter of. North Carolina. South 
Carolina, Tennessee. Virginia: intent to 
utilize trail markers bearing a distinctive 
symbol to mark segments of the 
6v«*rmountain Victory National Historic 
Trail and intent thereby to establish use 
of the marker logo for purposes of 
securing trademark registration. 


summary: This notice is to advise that 
the National Park Service will proceed 
to implement plans for the marking of 
the Overmountain Victory National 
Historic Trail route established as a 
component of the National Trails 
System by Pub. L 96-344. September 8, 
19H0. Implementation will establish 
official use of the specific trail marker 
symbol design (figure 1) for purposes of 
securing trademark registration of the 
design. 

date: Action described will commence 
May 13,1983. 

address: Written comments should be 
sent to: Director. National Park Service. 
Attention: Chief. Park Planning and 
Special Studies Division, Washington. 

D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 

|eff Childlaw, Planner. Park Planning 
and Special Studies Division. (202) 272- 

3566 

supplementary information: Uniform 
marking of each national historic trail 
with an appropriate and distinctive 
symbol is required under provisions of 
Section 7(c) of the National Trails 
System Act. Pub. L. 90-543 as amended 
(&2 Stat. 919; 16 U.S.C. 1241 et seq). In 
order to prevent proliferation of the 
distinctive symbol, (figure 1) approved 
by the Overmountain Victory National 
Historic Trail Advisory Council, and to 
assure against its use for other than the 
purpose of marking the historic trail 
FDute the Natloal Park Service will 
proceed to secure trademark registration 
under 15 U.S.C. through specific use 
'dentifying to the public the designated 
trail route and the services provided by 


the Park Service in establishing and 
maintaining such routes for bistrorical 
purposes. 





Trail markers bearing the symbol will 
be erected at appropriate points where 
the Overmountain Victory National 
Historic Trail route crosses lands 
administered by Federal agencies and 
will be maintained by each Federal 
agency in accordance with standards 
established by the Secretary of the 
Interior. Where the Overmountain 
Victory National Historic Trail route 
crosses non-Federal lands written 
cooperative agreements will be entered 
into with State and local Government 
agencies for lands under their 
administration and with priv ate 
landowners for the erection and 
maintenance of trail markers to be 
provided by the Secretary. 

Dated: May 4.1963. 

Russell E. Dickenson. 

Director. Notional Park Service. 

|FR Doc- VlS-SS,ft 45 cm| 

BILLING COOt 4310-7*44 


Trait Markers; Wisconsin et at. 
agency: National Park Service. Interior. 
action: Marking of designated national 
scenic trail route and notice of intent to 
secure trademark registration of the trail 
marker symbol. 

In the matter of. Wisconsin, intent to 
utilize trail markers bearing a distinctive 
symbol to mark segments of the Ice Age 
National Scenic Trail and intent thereby 
to establish use of the marker logo for 
purposes of securing trademark 
registration. 

summary: This notice is to advise that 
the National Park Service will proceed 
to implement plans for the marking of 
the Ice Age National Scenic Trail route 
established as a component of the 


National Trails System by Pub. L 96- 
370. October 3,1980. implementation 
w ill establish official use of the specific 
trail marker symbol design (figure 1) for 
purposes of securing trademark 
registration of the design. 
date: Action described will commence 
May 13.1983. 

address: Written comments should be 
sent to: Director, National Park Service. 
Attention: Chief. Pork Planning and 
Special Studies Division. Washington. 

D C. 20240. 

FOR FURTHER INFORMATION CONTACT: 

Jeff Chidlaw, Planner. Park Planning and 
Special Studies Division. (202) 272-3566. 
SUPPLEMENTARY INFORMATION: Uniform 
marking of each national scenic trail 
with an appropriate and distinctive 
symbol is required under provisions of 
Section 7(c) of the National Trails 
System Act. Pub. L 90-543 as amended 
(82 StaL 919: 16 U.S.C. 1241 et seq ). In 
order to prevent proliferation of the 
distinctive symbol (figure 1) approved 
by the Ice Age National Scenic Trail 
Advisory Council, and to assure against 
its use for other than the purpose of 
marking the scenic trail route the 
National Park Service will proceed to 
secure trademark registration under 15 
U.S.C. through specific use identifying to 
the public the designated trail route and 
the services provided by the Park 
Service in establishing and maintaining 
such routes for outdoor recreation and 
conservation purposes. 



Trail markers bearing the symbol will 
be erected at appropriate points where 
the Ice Age National Scenic Trail route 
crosses lands administered by Federal 
agencies and will be maintained by each 
Federal agency in accordance with 
standards established by the Secretary 
of the Interior. Where the Ice Age 
National Scenic Trail route crosses non- 
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Federal lands written cooperative 
agreements will be entered into with 
State and local Government agencies for 
lands under their administration and 
with private landowners for the erection 
and maintenance of trail markers to be 
provided by the Secretary. 

Dated: May 4.1983. 

Mary Lou Grier. 

Acting Director , National Park Service. 

|KK Doc. KM2B13 Filed 5-12-83: »4A •■>) 
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INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

Board for International Food and 
Agricultural Development; Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act, notice 
is hereby given of the fifty-sixth meeting 
of the Board for International Food and 
Agricultural Development (BIFAD) on 
June 1-2.1983. 

On June 1, from 5:30 p.m. to 7:30 p.m. 
the Board will meet with the BIFAD 
Support Staff to prepare for the June 2 
meeting and consider future staff 
actions. This meeting will be held in 
Room 710, National Association of State 
Universities and Land Grant Colleges, 1 
Dupont Circle, Washington. D.C The 
meeting will continue from 8:00 a.m. to 
8:45 a.m. on June 2. in Room 1207. New 
State Department Building, 22nd and C 
Street, NW.. Washington. D.C. 

On June 2, the regular BIFAD meeting 
will be held to consider a report on 
development and implementation of AID 
policy on advanced development 
countries; a staff study of the process for 
matching university resources and AID 
project needs; BIFAD recommendations 
on the study of incentives for university 
involvement in Title XII programs; 
university standards of performance on 
AID projects; increasing use of 
historically Black Colleges and 
Universities in AID projects; a status 
report on SECID resource conservation 
and utilization project in Nepal; AID 
policy on ‘‘Women in Development”; 
and a report on activities of the Joint 
Committee on Agricultural Research and 
Development (JCARD). This meeting 
will begin at 9:00 a.m.; recess at 12:00 
noon, and reconvene from 1:30 to 3:15 
p.m. It will be held in Room 1107, New 
State Department Building, 22nd and C 
Streets. NW., Washington. D.C. 

The meetings are open to the public. 
Any interested person may attend, may 
file written statements with the board 
before or after the meetings, or may 
present oral statements in accordance 


with procedures established by the 
Board, and to the extent the time 
available for the meetings permit. An 
escort from the "(T Street information 
Desk (Diplomatic Entrance) will conduct 
you to the meeting. 

Dr. Erven J. Long, Coordinator, 
Research and University Relations. 
Bureau for Science and Technology. 

* Agency for International Development, 
is designated as A.I.D. Advisory 
Committee Representative at this 
meeting. It is suggested that those 
desiring father information write to him 
in care of the Agency for International 
Development, International 
Development Cooperation Agency, 
Washington, D.C. 20523, or telephone 
him at (703) 235-8929. 

Dated: May 9.1983. 

Erven J. Long, 

A.I.D. Advisory Committee Representative , 
Board for International Food and Agricultural 
Development 

(FR Doc. 83-125BS Filed S-12-BJ: 8 4$ *m| 
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Housing Guaranty Program; 

Investment Opportunity; Barbados 

The Agency for International 
Development (A.I.D.) has authorized 
guaranties of a loan or loans to the 
Government of Barbados (Borrower) as 
part of A.I.D.’s development assistance 
program. The proceeds of these loans, 
amounting to Fifteen Million Dollars 
($10,000,000), will be used to finance 
shelter projects for low income families 
residing in Barbados. The following is 
the name, addess, and telephone 
number of the representative of the 
Borrower to be contacted by interested 
U.S. lenders or investment bankers: 

Barbados 

Project: 538-HC-O02—$10,000,000 Ministry of 

Finance. Government Headquarters. Bay 

Street. Bridgetown Barbados 
Attention: Martin Cox or Ralph Carvallo 
Telephone: (809) 61671 or 63688 

Investors should contact the Borrower 
as soon as possible and indicate their 
interest in providing financing for this 
Housing Guaranty project. Following its 
discussions with interested investor, the 
Borrower will decide upon a procedure 
for selecting an investor and will inform 
interested investors of the procedure to 
be followed. 

Selection of investment bankers and/ 
or lenders and the terms of the loans are 
initially subject to the individual 
discretion of the Borrower and 
thereafter subject to approval by A.LD. 
The lenders and A.LD. shall enter into a 
Contract of Guaranty covering the loans. 
Disbursements under the loans will be 


subject to certain conditions required of 
the Borrower by A.I.D. as set forth in an 
implementation agreement between 
A.I.D. and the Borrower. 

The full repayment of the loans will 
be guaranteed by A.I.D. The A.I.D. 
guaranty will be backed by the full faith 
and credit of the United States of 
America and will be issued pursuant to 
the authority of Section 222 of the 
Foreign Assistance Act of 1961, as 
amended (the “Act”). 

Lenders eligible to receive an A.LD. 
guaranty are those specified in Section 
238(c) of the Act, They are: (a) U.S. 
citizens; (2) domestic U.S. corporations, 
partnerships, or associations 
substantially beneficially owned by U.S. 
citizens; (3) foreign corporations whose 
share capital is at least 95 percent 
owned by U.S. citizens; and (4) foreign 
partnerships or associations wholly 
owned by U.S. citizens. 

To be eligible for an A.LD. guaranty, 
the loans must be repayable in full no 
later than the thirtieth anniversary of 
the disbursement of the principal 
amount thereof and the interest rates 
may be no higher than the maximum 
rate estabished by A.LD. 

Information as to the eligibility of 
investors and other aspects of the A.LD 
Housing Guaranty program can be 
obtained from: Director Office of 
Housing and Urban Programs, Agency 
for International Development, Room 
625, SA-12, Washington, D.C. 20523. 
Telephone: (202) 632-9637. 

Dated: April 8.1983. 

Sean P. Walsh, 

Deputy Director (Acting). Office of Housing 
and Urban Programs. 

|FR Doc 83-12*36 Filed S-12-413 645 «*| 
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INTERNATIONAL JOINT COMMISSION, 
UNITED STATES AND CANADA 

IJC Meetings on Great Lakes Water 
Uses 

The diversions and consumptive uses 
of Great Lakes waters will be the 
subject of public meetings to be held in 
seven Great Lakes communities by the 
International Joint Commission this 
June. 

The Canadian and United States 
governments have welcomed the 
decision of the IJC to initiate a public 
consultation process on diversions and 
consumptive uses. Information obtained 
from the comments of those interested in 
the matter will be considered by the 
Commission in preparing a report to the 
Governments of Canada and the United 
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SiateB pursuant to a Reference received 
from the Governments in 1977. 

Discussion will focus on the report of 
the International Great Lakes Diversions 
and Consumptive Uses Study Board, a 
technical Board of advisors to the 
Commission, as well as on its broader 
policy implications, but will also be 
opon to any related issues. 

The Board’s report to the Commission, 
released last year, concluded that the 
greatly increasing consumptive use of 
Great Lakes water by a wide variety of 
interests will have a significant effect on' 
the levels of the Lakes in future years, 
and should be monitored. 

In addressing the diversions aspect 
the Board found that present diversion 
rates could be modified without 
structural changes at existing locations, 
but concluded that managing diversions 
to raise extreme low lake levels was not 
feasible. The Board also concluded that 
these diversion rates could not be 
managed to reduce extreme high levels 
without causing an overall long-term 
economic loss. The Board did not have a 
mandate to investigate speculative large 
scale diversions out of the Great Lakes 
Basin, 

An earlier series of public workshops 
assisted the Board in preparing its 
technical report. The present meetings 
are expected to expand the public 
discussion. Citizens of both countries 
may participate In either Canada or the 
Uaitcd States. The public is encouraged 
to send written comments to IJC offices 
if unable to attend. 

The Commission encourages any 
persons having opinions or points of 
views on diversions and consumptive 
uses to participate. Prepared briefs will 
also be received as is customary, but 
they should be summarized for verbal 
presentation. 

The following is the schedule and 

locations: 

June 7.1983—Chicago. Illinois, 

American Congress Hotel, 532 South 
Michigan Avenue, Sessions beginning 
at: 2 p.m. and 7 p.ra. 
lune 8,1983—Duluth, Minnesota. 
Radisson Hotel. 505 West Superior 
Street, Sessions beginning at: 2 p.m. 
and 7 p.m. 

; June 9.1983—Windsor. Ontario. Cleary 
Auditorium, 201 Riverside Drive West. 
Sessions beginning at: 2 p.m. and 

7 p.m. 

lune 13.1983—Cleveland. Ohio. 
Cleveland Engineering Society. 3100 
Chester Avenue. Sessions beginning 
at: 2:30 and 7 p m. 

lune 14,1983—Rochester. New York. 
Rochester Inst of Technology. Webb 
Auditorium, Sessions beginning at: 

2D0 and 7 p.m. 


June 15.1983—Toronto. Ontario. 
Harbourfront. York Quay Centre, 235 
Queen’s Quay West. Sessions 
beginning at: 2:00 and 7 p.m. 

June 16.1983—Cornwall, Ontario, 
Cornwall Civic Complex. 100 Water 
Street East. Sessions beginning at: 2.00 
and 7 p.m. 

Dated: May 10.1983. 

David A. La Roche, 

Secretary , United States Section. 

|KR Doc »-U**4 Filed A45 «mj 

BILLING COOC 4710-14-44 


INTERSTATE COMMERCE 
COMMISSION 

(No. 38395] 1 

Motor Carriers; International 
Transport, lnc„ et al.— Petition for 
Exemption From Tariff Filing 
Requirements 

AGENCY: Interstate Commerce 
Commission. 

action: Notice of final exemption of 
existing operations and provisional 
exemption of future operations. 

summary: The provisional exemption of 
petitioners’ existing operations granted 
at 47 Fed. Reg. 55537 (December 10, 

1982) is made finaL Additionally, in 
accordance with current Commission 
policy, a provisional exemption of 
petitioners' future contracts is granted. 
date: Comments are due on May 31. 
1983. The provisional exemption of 
petitioners* future contracts will become 
final on June 15,1983. unless, in 
response to timely filed adverse 
comments, the Commission issues a 
further decision withdrawing this relief. 
address: Send an original and 15 copies 
of comments to: No. 38895, Room 2139, 
Interstate Commerce Commission. 

Office of Proceedings. Washington. DC 
20423. 

FOR FURTHER INFORMATION CONTACT: 

Suzanne Higgins. (202) 275-7181 


'Thi* proceeding unbraces the following 
petitions tor exemption from tariff filing 
requirement*. No. 36885. Internationa] Transport. 

Inc . No. 38807, Quality Operations, Inc: No. 38803. 
Wilson Certified Express. Inc: No. 38806. Otto Fetch, 
Inc; No 38800. Bowman Transportation. Inc: No. 
38812. K.J. Transportation. Inc; No. 3882a LR C 
Truck Line. Inc.; No. 38922 Mercury Tankltnea 
Limited: No. 38920, Ridgefield Pork Transport Co. 
Inc; No. 38827. PAP Trucking Company. Inc; No. 
368281 Refrigerated International Cargo Haulers, 

Inc.. No 38832, National Transportation. Inc; No. 
36834, Processed Beef Express. Inc: 38835. Tmfik 
Service*. Inc: No, 38937 Central Transport, Inc; No 
38838. Willard D. Van Zuiden Trucking, Inc; No. 
38930. Camaco Transport Inc; No. 38942. Quad City 
Spotting Service. Inc; No. 38943. J.R.S. Leasing 
Charter. Inc; No. 38044. National Freight Inc; No 
38945. Mr Prank Inc: No 38047. Capstan 
Transportation Co.: No. 36952. Nu-Car Camera. Inc 


or 

Howell L Spom. (202) 275-7691. 

supplementary information: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
Infosystems. Inc.. Room 2227.12th and 
Constitution Ave.. N.W.. Washington. 

D C. 20423, or cal! 289-^1357 in the DC 
metropolitan area or toll free (800) 424- 
5403. 

Deckled: May 6.1983. 

By the Commission. Division 1. 
Commissioner* Andre. Taylor, and Slemstl. 
Commissioner Taylor is assigned to this 
Division for the purpose of resolving tie 
votes. Since there was no tie in this matter. 
Commissioner Taylor did not participate. 
Agatha L Mergenovich. 

Secretary. 

fFR Doc- 83-12*01 Filed 5-12-OX *45 am) 

BILLING COOC 7035-01-44 


[No. 38990 Bt al ] 1 

Motor Carriers; James S. Batt, d.b.a. 
Batt Trucking—Petition for Exemption 
From Tariff Filing Requirements 

agency: Interstate Commerce 
Commission. 

action: Notice of final exemption of 
existing operations and provisional 
exemption of future operations. 

summary: The provisional exemption of 
petitioners* existing operations granted 
at 48 Fed. Reg. 8423 (February 11,1983) 
is made finaL Additionally, in 
accordance with current Commission 
policy, a provisional exemption of 
petitioners’ future contracts is granted. 
dates: Comments are due on May 31, 
1983. The provisional exemption of 
petitioners future contracts will become 
final June 15.1983. unless in response to 
timely filed adverse comments, the 
Commission issues a future decision 
withdrawing this relief. 
address: Send an original and 15 copies 
of comments to: No. 38990 ct al., Room 
2139. Interstate Commerce Commission, 


1 This proceeding embrace* IB petition* for 
exemption filed by motor contract carrier*: No. 
38990, |ume* S Batt d/b/a Batt Trucking: No. 38992. 
W. K BATTLES, d/b/a Jobber* Freight Service; No. 
38993, Enterprise TrantporeUoa Company: No. 

38994. Lykc* Trmn»port. Inc.; No. 38995. Romer. Inc.; 
No 38990. Service Transportation. Inc; No. 38997. 
Associated Transport Service, lac. No. 39000. Tran* 
Continental Transport. Inc.; No. 39003. Aladdin, lm~ 
No. 39004. Warehouse Freight. Inc.; No 39006, 
Illinois Auto Delivery. Inc. d/b/a Auto Delivery 
Company: No. 30000, Warehouse Transportation 
Company. Inc; No. 39000, Gemini Trucking. Inc; No. 
39011. Catawba Trucking Co . Inc. No. 30012 
Allstate Carrier*, lac. No. 30013, Winter* Tracking 
Inc; No 39014. |od*n Transport. Inc; No. 30017. 
Signal Delivery Service. Inc. 
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Office of Proceedings. Washington. DC 
20423. 

FOR FURTHER INFORMATION CONTACT: 

Robin Williams. (202) 275-7697 
or 

Howell l Spom. (202) 275-7691. 
SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
Infosystems, Inc.. Room 2227.12th and 
Constitution Ave.« N.W., Washington. 
D.C. 20423. or call 289-4357 in the DC 
metropolitan area or toll free (800) 
424-5403. 

Decided: May 5.1983. 

By the Commission. Division 2. 
Commissioners Gradison. Taylor, and 
Sterrett. Commissioner Taylor is assigned to 
this Division for the purpose of resolving tie 
votes. Since there was no tie in this matter. 
Commissioner Taylor did not participate. 
Agatha L Mergenovich. 

Secretary. 

|FR Doc. S3-12W0 Fifed 4-12-43; *45 «tn| 

ettUNQ COOC 7044-01—41 


Motor Cantors; Notice of Approved 
Exemptions 

agency: Interstate Commerce 
Commission. 

action: Notices of Approved 
Exemptions. 

summary: The motor carriers shown 
below have been granted exemptions 
pursuant to 49 U.S.C. 11343(e), and the 
Commission’s regulations in Ex Parte 
No. 400 (Sub-No. 1) Procedures for 
Handling Exemptions Filed by Motor 
Carriers of Property Under 49 U.S.C 
1343, 387 ICC. 113 (1982), 47 FR 53303 
(November 24.1982). 
oates: The exemptions will be effective 
on June 13,1983. Petitions for 
reconsideration must be filed by June 2, 
1983. Petitions for stay must be filed by 
May 23.1983. 

FOR FURTHER INFORMATION CONTACT: 

Warren C. Woods (202) 275-7977. 

SUPPLEMENTARY INFORMATION: For 

further informaton. see the decision(s) 
served in the proceeding(s) listed below. 
To purchase a copy of the full decision 
contact: TS Infosystem9. Inc.. Room 
2227,12th and Constitution Ave., NW, 
Washington. DC 20423: or call (202) 289- 
4357 in the DC metropolitan area; or 
(800) 424-5403 Toll-Free outside the DC 
area. 

Agatha L Mergenovich. 

Secretary. 

MC-F-15108. RONALD AND 
FLORENCE WHITEFORD—continuance 
in control exemption—WHITEFORD 
NATIONALEASE, INC, d.b.a. 


DEDICATED TRUCK SERVICE AND 
WHITEFORD TRUCK LINES, INC. 
Addresses: Send pleadings to: (1) Motor 
Section. Room 2139, Interstate 
Commerce Commission. Washington, 

DC 20423 and (2) Petitioner's 
representative: Alki E. Scopelitis. 1301 
Merchants Plaza East Tower. 
Indianapolis. IN 46204. Pleadings should 
refer to No. MC-F-15108. Decided: May 
3.1983. Under 49 U.S.C 11343(e), the 
Interstate Commerce Commission 
exempts from the requirement of prior 
review and approval under 49 U.S.C 
11343(b)(2), the continuance in control of 
Whiteford Nationalease. Inc., doing 
business as Dedicated Truck Service 
(MC-164784) by Whiteford Truck Lines. 
Inc. (MC-136635). By the Commission. 
Division 2. Commissioners Gradison. 
Taylor, and Sterrett. Commissioner 
Taylor is assigned to this Division for 
the purpose of resolving tie votes. Since 
there was no tie in this matter, 
Commissioner Taylor did not 
participate. 

MC-F-15151, DICK IRVIN. INC.— 
purchase exemption—SHOEMAKER 
TRUCKING COMPANY (Loren Wetzel, 
trustee-in-bankruptcy). Addresses: Send 
pleadings to: (1) Motor Section. Room 
2139. Interstate Commerce Commission. 
Washington. D.C. 20423 and (2) 
Petitioner's representative: David E. 
Wishney, Attorney at Law. P.O. Box 837. 
Boise, ID 83701. Pleadings should refer 
to No. MC-F-15151. Decided: May 6. 
1983. Under 49 U.S.C 11343(e). the 
Interstate Commerce Commission 
exempts from the requirement of prior 
review and approval under 49 U.S.C. 
11343(a)(2). the purchase by Dick Irvin. 
Inc. of the interstate operating rights of 
Shoemaker Trucking Company 
contained in Docket No. MC-138875 
(Sub-Nos. 55. 74F, 93F. 108F. 116F. 127F. 
147F. 214F. 239F. 277F. 298, and 299, and 
paragraphs (l)(m). (7)(g), (13). (16). (19), 
(22). (45)(b), (45)(d). (51). and (56) of Sub- 
No. 312X). By the Commission, Division 

I, Commissioners Andre, Taylor, and 
Sterrett. Commissioner Taylor is 
assigned to this Division for the purpose 
of resolving tie votes. Since there was 
no tie in this matter. Commissioner 
Taylor did not participate 

MC-F-15092. APPLE CITY EXPRESS. 
INC.—purchase exemption—SPECTOR 
RED BALL, INC. Addresses: Send 
pleadings to: (1) Motor Section, Room 
2139, Interstate Commerce Commission. 
Washington, D.C. 20423 and (2) 
Petitioners' representatives for Specton 

J. Raymond Chesney, 3177 Irving Blvd„ 
P.O. Box 47407. Dallas. TX 75247. For 
Apple City: L W. Ward, P.O. Box AB. 
Murphysboro, IL 62966. Pleadings should 
refer to No. MC-F-15092. Decided: May 


8.1983. Under 49 U.S.C. 11343(e). the 
Interstate Commerce Commission 
exempts from the requirement of prior 
review and approval under 49 U.S.C. 
11343(a). the purchase by Apple City 
Express. Inc., (MC-159973) of that 
portion of the operating authorities of 
Spector Red Ball. Inc., set forth in 
Certificate No. MC-2229, Sub-No. 171, 
authorizing the transportation of general 
commodities (with exceptions), over a 
regular route extending between 
Memphis, TN, and New Orleans. LA. 
those portions of Sub-No. 257 at pages 2 
through 26. authorizing the regular route 
transportation of generul commodities 
(with exceptions) and certain specified 
commodities, and certain limited 
irregular route transportation, serving 
numerous points in named midwestem 
and southern States, those portions of 
Sub-No. 119 at sheets 1 through 8 and 10 
through 14. authorizing the regular route 
transportation of general commodities 
(with exceptions) and certain specified 
commodities, serving named points in 
Arkansas, Louisiana, and Mississippi, 
that portion of Sub-No. 254 at sheet 5. 
authorizing the transportation of 
refractories, serving points in three 
named Missouri counties as off-route 
points, that portion of Sub-No. 258 at 
sheet 2. authorizing the transportation of 
general commodities (with exceptions), 
serving Raymond. MS. and named plant 
sites in Whitley County, IN. and near 
Henderson. TN. as off-route points, that 
portion of Sub-No. 259 at sheet 5, 
authorizing the transportation of general 
commodities (with exceptions), serving 
Frankfort, IN. as an off-route point, that 
portion of Sub-No. 260 at sheets 3 
through 5. authorizing the transportation 
of general commodities (with 
exceptions, serving named facilities 
near Nashville. TN. as an off-route 
point, and operating over specified 
alternate routes in Illinois and Kentucky, 
that portion of Sub-No. 265 at sheets 2 
and 3. authorizing the transportation of 
general commodities (with exceptions), 
serving named facilities near 
Brownsville. TN. as an off-route point, 
and the transportation of lawn and 
garden equipment and specified related 
commodities, serving named facilities 
near Sebastopol. MS. as an off-route 
point, that portion of Sub-No. 266 at 
sheets 2 and 3. authorizing the 
transportation of general commodities 
(with exceptions), serving named 
facilities near Murray. KY, as an off- 
route point and serving Prentiss. MS. as 
an off-route point, that portion of Sub- 
No. 287 at sheet 5, authorizing service at 
Lexington. TN. as an off-route point, that 
portion of Sub-No. 269 at sheet 3. 
authorizing the transportation of general 
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commodities (with exceptions), serving 
Calvert City, KY. as an off-route point, 
that portion of Sub-No. 131 at sheets 2 
and 3. authorizing the transportation of 
general commodities (with exceptions), 
serving specified points in Louisiana 
and Texas, that portion of Sub-No. 182 
at sheet 2, authorizing the transportation 
of general commodities (with 
exceptions), serving named points in 
Mississippi and Louisiana over specified 
•iternate routes, and the following 
certificates authorizing the regular route 
transportation of general commodities 
(with exceptions): Sub-Nos. 54 and 118. 
authorizing service at named Arkansas 
and Louisiana points. Sub-Nos. 126,130, 
and 145, authorizing service at named 
Louisiana points, Sub-Nos. 136,139. and 
140, authorizing sendee at named off- 
route points in Mississippi, and Sub- 
Nos. 148,150,168, 187, and 230. 
authorizing service at named off-route 
points in Louisiana. By the Commission, 
Division 2. Commissioners Cradison, 
Taylor, and Sterrett. Commissioner 
Taylor is assigned to this Division for 
the purpose of resolving tie votes. Since 
there was no tie in this matter, 
Commissioner Taylor did not 
participate. 

(TR Doc W-12SW Pti*d J-1M3 am) 

ULLIWG COOC 70tt~0f -H 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

Motor Common and Contract Carriers 
of Property (fitness-only); Motor 
Common Carriers of Passengers 
Ifttnesscs-only); Motor Contract 
Carriers of Passengers; Property 
Brokers (other than household goods). 

The following applications for motor 
common or contract carriage of property 
end for a broker of property (other than 
Household goods) are governed by 
Subpart A of Part 1160 of the 
Commission's General Rules of Practice. 
See 49 CFR Part 1160, Subpart A, 
published in the Federal Register on 
November 1 , 1982. at 47 FR 49583. which 
redesignated the regulations at 49 CFR 
1100251, published in the Federal 
Register on December 31,1980. For 
compliance procedures, see 49 CFR 
1160.19, Persons wishing to oppose an 
application must follow the rules under 
49 CFR part 1160. Subpart B. 

The following applications for motor 
common or contract carriage of 
passengers filed on or after November 
19.1982. are governed by Subpart D of 
the Commission's Rules of Practice. See 
49 CFR Part 1160, Subpart D, published 
the Federal Register on November 24. 
1982, at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86. Persons 


wishing to oppose an application must 
follow the rules under 49 CFR Part 1160, 
Subpart E. 

These applications may be protested 
only on the grounds that applicant is not 
fit, willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant’s representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that it 
is fit, willing, and able to perform the 
service proposed, and to conform to the 
requirements of Title 49. Subtitle IV, 
United States Code, and the 
Commission’s regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements Bled on or before 45 days 
from date of publication (or. If the 
application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met. the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 


Note.—All applications are for a jthority to 
operate as a motor common carrier In 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract.*’ 

Please direct status inquiries about the 
following to Team 2. (202) 275-7030. 

Volume No. OP2-210 

Decided: May 4 . 1963. 

By the Commission. Review Board No. 2. 
Members Carleton. Williams, and Ewing. 
Member Ewing not participating. 

MC 155743. filed April 27.1983. 
Applicant: VENEER CHIP TRANSPORT. 
INC.. 7117 40th West-#7. Tacoma. WA 
98466. Representative: Jim Pitzer. 15 
South Grady Way. Suite 321, Renton. 
WA 98055, 206-235-1111. Transporting 
(1) for or on behalf of the United States 
Government, general commodities 
(except household goods, hazardous or 
secret materials, and sensitive weapons 
and munitions), between points in the 
U.S. (except AK and HI), and (2) as a 
broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 

MC 157132, Bled April 2a 1983. 
Applicant: FREEDOM TRANSPORT, 
INC. 33 N.E. MiddleBcld Rd. #111. 
Portland, OR 97211. Representative: 
Lawrence V. Smart. Jr, 419 N.W. 23rd 
Ave.. Portland, OR 97210. 503-226-3755. 
As a broker of general commodities 
(except household goods), between 
points in the U.S. 

Please direct status inquiries about the 
following to Team 3 at (202) 275 5223 

Volume No. OP3-203 

Decided: May 5,1983. 

By the Commission. Review Board No. 3. 
Members Krock. Joyce, and Dowell. Member 
Krock not participating. 

MC 167455, Bled April 15,1983. 
Applicant: INTER CONTINENTAL 
CUSTOM BROKERS. INC., d.b.a. 1CCB. 
406 North Oak Street. Inglewood, CA 
90301. Representative: Samuel PLON 
(same address as applicant), (213) 674- 
9376. As a broker of geneial 
commodities (except houfehold goods) 
between points in the U.S. 

Please direct status inquiries shout the 
following to Team 5 at (202) 275 5223 

Volume No. OP5-214 

Decided: April 29,1963. 

By the Commission. Review Board No. 3, 
Members Krock. Joyce, and Dowell. 

MC 167449. filed April 15.1983. 
Applicant: FRANK H. LOWRY. 21 
Heron Drive. Marlboro. N'J 07748. 
Representative: George A. Olsen. P.O. 








21672 


Federal Register / Vol. 48. No. 94 / Friday, May 13, 1983 / Notices 


Box 357. Gladstone. NJ 07934. (201) 234- 
0301. To operate as a broker of genera/ 
commodities (except household goods), 
between points in the U.S. (except AK 
and HI). 

Volume No. OP5-21Q 

Decided: April 29.1963. 

By the Commission. Review Board No. 3. 
Members Krock. Joyce, and Dowell. 

MC 162789, Tiled April 22.1983. 
Applicant: MAJESTIC TOURS AND 
CHARTER. INCORPORATED. P.O. Box 
9384. 1445 Continental Dr., Holly Hill, FL 
32017. Representative: Ervin Ross. Jr., 
430 Jabaly SL Daytona Beach, FL 32014. 
(904) 255—4615. Transporting passengers. 
in special and charter operations, 
between points in the U.S. (except AK 
and HI). 

Note.—Applicant seeks to provide 
privately funded charter and special 
transportation. 

MC 164899 (Sub-1), Tiled April 22, 

1983. Applicant: UNITED STATES 
MOVING & STORAGE CORP., 350 
Coney Island Ave.. Brooklyn. NY 11218. 
Representative: Ronald I. Shapss, 450 
Seventh Ave.. New York. NY 10123. 

(212) 239-4610. Transporting (1) for or on 
behalf of the United States Government. 
general commodities (except used 
household goods, hazardous or secret 
materials, and sensitive weapons and 
munitions), between points in the U.S. 
(except AK and HI), and (2) shipments 
weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. (except AK 
and HI). 

MC 167488, filed April 19.1983 
Applicant: FREEMAN BUS 
CORPORATION, 122 Eames Rd,, 
Watertown. NY 13601. Representative: 
Robert C. Freeman. Jr. (same address as 
applicant). 315-788-1900. Transporting 
passengers in charter and special 
operations, beginning and ending at 
points in Cayuga, Clinton. Essex, 
Franklin. Fulton. Hamilton. Herkimer, 
Jefferson, Lewis, Madison. Oneida, 
Onondaga. Oswego. Saratoga, Seneca. 

St. Lawrence. Warren and Wayne 
Counties, NY, and extending to points in 
the U.S. 

Note.—Applicant seeks to provide 
privately funded charter and special 
transportation. 

MC 167518, filed April 19, 1983. 
Applicant: PILGRAM 
CONSOLIDATORS. INC., 1029 Pearl St. 
Brockton, MA 02401. Representative: 
|oseph Glusson, 94 Braemoor Rond. 
Btockton, MA 02401. (617) 587-5650. As 
a broker of general commodities (except 
household goods), between points in the 
U.S. (except AK and HI). 


MC 167519. Tiled April 20.1983. 
Applicant: JOHN B. CAMPBELL d.b.a. 
CAMPBELL LIMOUSINE. 1926 Columbia 
Pike. Apt. Arlington. VA 22204. 
Representative: John B. Campbell (same 
address as applicant). (703) 521-2624. 
Transporting passengers . in charter and 
special operations, between points in 
MD. VA, and DC. 

Note.—Applicant seek* to provide 
privately funded special and charter 
transportation. 

MC 167549, Tiled April 21.1983, 
Applicant: JERRY JONES, d.b.a. 
PIONEER FREIGHT UNES. P.O. Box 
3983. Central Point. OR 97502. 
Representative: Jerry Jones, 508 
Fairmont, Medford. OR 97501. 503-772- 
8708. Transporting food and other edible 
products and b% products intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers . and other soil 
conditioners by the owner of the motor 
vehicle In such vehicle, between points 
in the U.S. (except AK and HI). 

Volume No. OP5-221 

Decided: May 8.1963. 

By the Commission. Review Board No. 1, 
Member* Parker. Chandler, and Fortier. 

MC 167448. Hind April 15.1983. 
Applicant: TYMAN M. WELLS, 2955 DVk 
Road. Grand Junction. CO 81501. 
Representative: Tyman M. Wells (same 
address as applicant), (303) 242-7362. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers. and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
In the U.S. (except AK and HI). 

MC 167538. Hied April 19. 1983. 
Applicant: SIR RICHARDS LIMOUSINE 
SERVICES. INC.. 35 Allen Lane. 
Hammonton. NJ 06037. Representative: 
Jerry A. Casser, 80 Main SL, West 
Orange. NJ 07052, (201) 736-9800, 
Transporting passengers, in special and 
charter operations, between points in 
the U.S. (except HI). 

Note.—Applicant seek* to provide 
privately-funded charter and special 
transportation. 

MC 167579. Tiled April 21,1983. 
Applicant: LLOYD MATT1X. d.b.a. 
MATT1X AND SONS, 4928 Foxfire Trail. 
Middleton. WJ 53562. Representative: 
Richard D. Armstrong, 925 Hyland 
Drive. Stoughton. WI 53589, (608) 873- 
8929. Transporting (1) for or on behalf of 
the United States Government, genera/ 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 

(2) used household goods for the account 


of the United States Government 
incident to the performance of a pack- 
and crate service on behalf of the 
Department of Defense. (3) shipments 
weighing 100 pounds or less if 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
and (4) food and other edible products 
and byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers , and other soil 
conditioners . by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

MC 167598. Tiled April 20.1983. 
Applicant: SECURITY STORAGE h 
MOVING SERVICE OF ALBANY. INC. 
013-915 Roosevelt Ave., Albany. GA 
31702. Representative: G. Harold Posey. 
P.O. Box 566, Columbus, GA 31902, 404- 
324-2910. Transporting used household 
goods for the account of the United 
States Government incident to the 
performance of a pack-and-crate service 
on behalf of the Department of Defense, 
between points in the U.S. (except AK 
and HI). 

Agatha L Mergonovtch, 

Secretary. 

pH Doc. KM2M* Fifed *-12-03; ft «m| 

BILLING cooe 70J 5-01-44 


(Finance Docket No. 30158) 

Rail Carriers; The Atchison, Topeka 
and Santa Fe Railway C04 in Lease 
Exemption—Toledo, Peoria and 
Western Railroad Co. 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: Under 49 U.S.C 10505, the 
Interstate Commerce Commission 
exempts from the prior approval 
requirements of 49 U.S.C 11343, the 
Atchison. Topeka and Santa Fe Railway 
Company's lease of an 11.7-mile Line to 
the Toledo, Peoria and Western 
Railroad Company. The lease involves 
Santa Fe’s line between milepost 36.6 ut 
Pekin Junction and milepost 48.3 near 
Morton. IL 

dates: This exemption shall be effective 
on June 13,1983. Petitions to stay the 
effectiveness of this decision must be 
Tiled by May 23.1983. Petitions for 
reconsideration must be filed by June 2. 
1983. 

addresses: Send pleadings referring to 
Finance Docket No. 30158 to: 

(1) Rail Section. Room 5349, Interstate 
Commerce Commission, Washington. 
DC 20423 
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(2) Petitioner’s representative: Michael 
W. Blaszuk, 00 East Jackson 
Boulevard, Chicago, IL 60604 
FOR FURTHER INFORMATION CONTACT! 

Louis E. Citomer. (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision write to T.S. 
InfoSystems. Inc., Room 2227, Interstate 
Commerce Commission, Washington, 

DC 20423, or call 289-4357 (D.C. 
Metropolitan area) or toll free (800) 424- 
5403. 

Decided: May 3.1983. 

By the Commission, Chairman Taylor. Vice 
Qnttrman Sterrett, Commissioners Andre and # 
Crudtfton. Vice Chairman Sterrett concurred 
except for the third ordering paragraph. 
Commissioner Andre would not have 
imposed a deadline for consummation of the 
exempted transaction. 

Agatha L Mitrgenovich, 

Secretary , 

JFR Doc. S) 12*2 Fifed H2-H ASS «m| 

BILLING COOC 70M-0I-N 


(Docket No. AB-1 (Sub-No. 144)) 

Rail Carriers; Chicago and North 
Western Transportation Company- 
Abandonment—In Waukesha. 

Jefferson, and Dane Counties, Wl; 
Notice of Findings 

The Commission has issued a 
certificate authorizing Chicago and 
North Western Transportation Company 
to abandon its 48.2-mile rail line 
between Waukesha, Wl (milepost 20.6) 
and Cottage Grove, Wl (milepost 71.0) in 
Waukesha, Jefferson, and Dane 
Counties, Wl. The abandonment 
certificate will become effective 30 days 
after this publication unless the 
Commission also finds that: (1) a 
financially responsible person has 
offered financial assistance (throughly 
subsidy or purchase) to enable the rail 
service to be continued: and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Mr. Louis E. Citomer, Room 
5417, interstate Commerce Commission. 
Washington. DC 20423, no later than 10 
days from publication of this Notice. 

Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 


service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agatha L Mergcnovich. 

Secretary. 

(KS Doc fe-tams Fifed S-12-A3. *4S am| 

BILLING COOC 7055-01-41 


(Docket No. AB-43 (Sub-No. 99)) 

Rail Carriers; Illinois Central Gulf 
Railroad Company—Abandonment—In 
Smith and Jones Counties, MS; Notice 
of Findings 

The Commission has found that the 
public convenience and necessity permit 
the Illinois Central Gulf Railroad 
Company to abandon its 10.3 mile rail 
line between milepost 131.5 near 
Taylorsville. Smith County, MS, and 
milepost 141.8 at Soso. Jones County, 

MS. A certificate will be issued 
authorizing this abandonment unless 
within 15 days after this publication the 
Commission also finds that; (1) a 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Mr. Louis E. Citomer, Room 
5417, Interstate Commerce Commission. 
Washington. DC 20423, no later than 10 
days from publication of this Notice. 

Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agatha L Mergnnovich. 

Secretary. 

{KR Doc 10-1 »» Fifed 5-12-A5 ft *5 am] 

BILLING COOC WM14 


(Docket No. AB-55 (Sub-No. 67)) 

Rail Carriers; Seaboard System 
Railroad, Inc.—Abandonment—In 
Orange County, FL; Notice of Findings 

The Commission has issued a 
certificate authorizing Seaboard System 
Railroad, Inc. to abandom its 10.33-mile 
rail line from milepost AVB-832.07 near 
Ococee, to milepost AVB-821.74 at Dr. 
Phillips, in Orange County, FL The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that: 
(1) a financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued: and (2) it is 


likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Louis E. Gitomer. Room 5417. 
Interstate Commerce Commission. 
Washington. DC 20423, no later than 10 
days from publication of this Notice. 

Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C, 10905 
and 49 CFR 1152.27. 

Agatha L. Mrrgonovich. 

Secretary. 

|KR Doc K5-12UM Fifed UNO It 45 »m| 

BILUNG COO€ 705S-01-N 


Motor Carriers; Finance Applications; 
Decision Notice 

As indicated by the findings below, 
the Commission has approved the 
following applications filed under 49 
U.S.C 10924.10926.10931 and 10932. 

We find: 

Each transaction is exempt from 
section 11343 of the Interstate 
Commerce Act. and complies with the 
appropriate transfer rules. 

This decision is neither a major 
Federal action significantly affecting the 
quality of the human environment nor a 
major regulatory action under the 
Energy Policy and Conservation Act of 
1975. 

Petitions seeking reconsideration must 
be filed within 20 days from the date of 
this publication. Replies must be filed 
within 20 days after the final date for 
filing petitions for reconsideration: any 
interested person may file and serve a 
reply upon the parties to the proceeding. 
Petitions which do not comply with the 
relevant transfer rules at 40 CFR 1181.4 
may be rejected. 

If petitions for reconsideration are not 
timely Hied, and applicants satisfy the 
conditions, if any. which have been 
imposed, the application is granted and 
they will receive an effective notice. The 
notice will recite the compliance 
requirements which must be met before 
the transferee may commence 
operations. 

Applicants must comply with any 
conditions set forth in the following 
decision-notices within 20 days after 
publication, or within any approved 
extension period. Otherwise, the 
decision-notice shall have no further 
effect. 

It is ordered: 

The following applications are 
approved, subject to the conditions 
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stated in the publication, and further 
subject to the administrative 
requirements stated in the effective 
notice to be issued hereafter. 

Please direct status inquiries about the 
following to Team 2, (202) 275-7030. 

Volume No. OP2-210-FC 

By the Commission. Review Board No. 2, 
Members Carieton, Williams, and Ewing. 

MC-FC-81344. By decision of May 8, 
1983 issued under 49 U.S.C. 10928 and 
the transfer rules of 49 C.F.R. 1181, 
Review Board Number 2 approved the 
transfer to transferee B & B 
FORWARDING. INC. Torrance, CA. of 
Permit FF-823, issued March 8.1983. to 
transferor. B & B FOREST PRODUCTS 
d.b.a. BAB FORWARDING. Torrance, 
CA. authorizing the transportation as a 
freight forwarder, in connection with the 
transportation of household goods, 
baggage, and transportation equipment, 
between points in the U.S. 
Representative: Robert J. Gallagher, 1000 
Connecticut Ave., NW, Suite 1200, 
Washington. DC 20036. 

MC-FC-81411. By decision of May 6. 
1983, issued under 49 U.S.C. 10928 and 
the transfer rules at 49 CFR 1181, 

Review Board Number 2. approved the 
transfer to CHRISTIAN CARRIERS. 

INC. (corporation), Buena Park, CA. of 
authority issued to RAYMOND W. 
GILLIAN AND JOSEPH L 
MONDERINE. cLb.a. R & L 
PROPERTIES, CHRISTIAN CARRIERS 
(partnership) Buena Park. CA, in 
Certificate MC-153842,. issued June 1, 
1982, authorizing the transportation of 
passengers and their baggage, in the 
same vehicle with passengers, in round- 
trip charter operations, beginning and 
ending at points in Orange County, CA, 
and extending to points in the United 
States. Representative Raymond W. 
GilJigan. 5071 AJtura Blvd., Buena Park. 
CA, 90620. 

Please direct status inquiries about tho 
following to Team 4 at (202) 275-7669. 

Volume No. OP4-FC-276 

By the Commission. Review Board No. 3. 
Members Krock. Joyce, and Dowell. 

MC-FC-81445. filed April 29.1983. By 
decision of May 5,1983 issued under 49 
U.S.C. 10928 and the Commissions 
transfer rules at 49 CFR Part 1181, 

Review Board Number 3 approved the 
transfer to Joseph Mercia d.b.a. 
Transport Service, Pardeesville. PA. of 
Certificate No. MC-158956. issued 
March 28.1983, to Joseph Callavini (An 
Individual). Lattimer. PA, authorizing 
the transportation of paper and paper 
products, between points in Columbia 
County, PA and Gregg County, TX, on 


the one hand, and, on the other, points 
in the U.S, (except AK and HI). 
Representative: Raymond Talipski, 121 
S. Main St„ Taylor. PA 18517 (717) 344- 
8030. 

Please direct Status inquiries about the 
following to Team 5 at (202) 275 7289. 

Volume No. OP5-FC-216 

By the Commission. Review Board No. 1. 
Members Parker. Chandler, and Fortier. 

MC-FC-81437. By decision of May 5, 
1983. issued under 49 U.S.C. 10926 and 
the transfer rules at 49 CFR Part 1181, 
Review Board Number 1 approved the 
transfer to ACTION DELIVERY 
SERVICE, INC.. Grand Prairie. TX. of 
Certificates Nos. MC-150088 Subs 1, 2. 3, 
4. 5. 6, 7. 8, and 10, and Permit No. MC- 
150088 Sub 9. issued September 17.1981, 
April 22,1981. February 9,1981, 

February 9,1981. March 3.1981, August 
7,1981. November 19.1981, June 30. 

1982, July 6.1982, and June 17.1982, 
respectively, to STERIJNG 
TRANSPORT DIVISION. INC., (A. 
William Brackett. Trustee in 
Bankruptcy) Grand Prairie, TX, 
authorizing the transportation of 
household appliances, air conditioning 
units, television sets and stands, 
between points in Pulaski County, AR, 
on the one hand, and, on the other, 
points in TX and OK: such commodities 
as are dealt in or used by retail, variety 
or department stores, between Memphis. 
TN, and points in CO, KS, MO. LA, TX, 
AR. and OK: specified food products 
between points in named counties in 
TX. and points in AR, LA. OK. and NM; 
carpet from points in Hempstead 
County. AR. to points in Dallas and 
Tarrant Counties, TX; malt beverages 
between points in named counties in 
TX, on the one hand. and. on the other, 
points in named counties in AR; genera) 
commodities, with exceptions, between 
points in Dallas County. TX, on the one 
hand, and. on the other, points in TX; 
and general commodities, with 
exceptions, between points in the U.S. 
under continuing contract(s) with 
Sterling Warehousing & Distribution, 
Inc., of Grand Prairie. TX. An 
application for TA has been filed. 
REPRESENTATIVES: A, William 
Brackett Attorney for Transferee, 623 
South Henderson. 2nd floor. Fort Worth. 
TX 76104: and Daniel J. Sherman, 

Trustee in Bankruptcy. 509 North 
Montclair. Dallas. TX 75201. 

Agatha L Mergenovich, 

Secretary. 

|KR Doc U-UJK2 ni»4 S-lKtt &4A mb) 

SILLING CODE 703*-0f-« 


Intent to Engage in Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b) (1) that the named 
corporations intend to provide or to use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent corporation and address of 
principal office: Florida Rock Industries. 
Inc., 155 East 21st Street, Jacksonville, 
FL 32206. 

2. Wholly owned subsidiaries which 
will participate in the operations, and 
address of their respective principal 

'offices: 

Rich-E-Mix Concrete Products. Inc., 

155 East 21st Street, 

Jacksonville, FL 32208 
Virginia Concrete Company, Inc., 

155 East 21st Street, 

Jacksonville. FL 32206 
Cardinal Concrete Company, 

155 East 21st Street, 

Jacksonville, FL 32206 
Florida Rock & Tank Lines. Inc., 

155 East 21st Street, 

Jacksonville, FL 32206 
Commonwealth Aggregates. Inc., 

155 East 21st Street. 

Jacksonville, FL 32206 
Motor Fuel Carriers. Inc., 

155 East 21st Street, 

Jacksonville. FL 32206 
Maryland Rock Industries. Inc., 

155 East 21sl Street. 

Jacksonville. FL 32206 

Breton Bay Water Transportation Co„ 

155 East 21st Street, 

Jacksonville. FL 32206. 

1. Parent corporation and address of 
principal office: Fluor Corporation. 3333 
Michelson Drive. Irvine, California 
92730. 

2. Directly and indirectly wholly 
owned subsidiaries which will 
participate in the operations and states 
of incorporation: 

(i) Aftermarket Diesel. Inc., a South 
Carolina corporation 

(ii) Deer Park Equipment Company, a 
California corporation 

(iii) Fluor Alaska. Inc., an Alaska 
corporation 

(iv) Fluor Canada Ltd.-Fluor Canada 
Ltee.. a Canada corporation 

(v) Fluor Constructors. Inc., a California 
corporation 

(vi) Fluor Distribution Companies. Inc., a 
California corporation 

(vii) Fluor Engineers. Inc., a California 
corporation 

(viii) Fluor Northwest, Inc., an Alaska 
corporation 
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(ix) Fluor Pipe and Piling Company, a 
Delaware corporation 

(x) Fluor Power Services. Ino. a 
Delaware corporation 

(xi) Fluor Supply Company, a Texas 
corporation 

(xii) Kilsby-Roberts Co., an Illinois 
corporation 

(xiii) Liquefied Coal Development 
Corporation, a California corporation 
(xiv) Republic Supply Company of 
California (The), a California 
corporation. 

1. Parent corporation and address of 
principal office: Guttman Oil Company. 
Speers Road. Belle Vernon. PA 15012 

2. Wholly-owned subsidiaries which 
will participate in the operations, and 
State(s) of incorporation: Mid-Penn 
Refining Company, a Pennsylvania 
corporation. 

V'.itha L Mergenovicb, 

Secretary* 

| PR Doc 0-128121 Filed 3-12-0: 0*ft Am) 

eauMQ coos nas-ot-n 


(Docket AB-1; Sub-152) 

Chicago and North Western 
Transportation Company- 
Abandonment—In Black hawk and 
Tama Counties, I A; Findings 

On April 15.1963, the Commission 
issued a certificate authorizing the 
Chicago and North Western 
Transportation Company to abandon its 
9.3'mile rail line between milepost 28.8 
near Buckingham and milepost 38.1 near 
Hicks, in Blackhawk and Tama 
Counties. IA. The abandonment 
certificate will become effective 15 days 
after this publication unless the 
Commission also finds that (1) a 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Louis E. Gitomer, Room 5417, 
Interstate Commerce Commission. 
Washington. DC 20423. no later than 10 
days from publication of this Notice. 

Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agathj L Marganovich, 

Secretary. 

RRDot»-i3D44 Fil'd 5-139* *46 M>J 
fc UlHQ COOt 7935-01-41 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Fiscal Year 1984 Final Planning 
Estimates for Wagner-Peyser 
Activities 

agency: Employment and Training 
Administration. Labor. 
action: Notice. 

summary: This notice announces fiscal 
year 1984 Final Planning Estimates for 
Wagner-Peyser Activities. 

FOR FURTHER INFORMATION CONTACT. 

Richard G Gilliland. Director, United 
States Employment Service (Attention: 
TEEPP) 001 D Street, NW., Washington. 
D.G 20213. Telephone: 202/376-6289. 

supplementary information: Section 
6(b)(5) of the Wagner-Peyser Act, as 
amended by Pub. L 97-300. October 13. 
1962, requires that the Secretary shall 
provide final planning estimates to all 
States not later than May 15, of the 
fiscal year preceding the year in which 
the fund will be used. Preliminary 
planning estimates were made available 
on March 15 (48 FR 10950). as required 
by statute. 

The revisions to the Act also require 
that at least 97 percent of the funds 
appropriated for allotments to States be 
distributed by the formula provisions 
contained in Sections 6(a) and (b) of the 
Act. An amount not to exceed 3 percent 
of the sums available for allotment shall 
be reserved by the Secretary in 
accordance with Section 6(b)(4). 

The statute requires that FY 1983 
payments available to the States be 
used to compute each State's relative 
share of FY 1983 resources. State 
specific allocation data and fiscal data 
contained in approved FY 1983 State 
plans were used for this purpose, 
identifiable activities not authorized 
under the amended legislation were 
excluded from the data base. 

The FY 1984 appropriation request for 
Wagner-Peyser activities subject to the 
formula allotment requirements of 
Section 8 is $707,993,000. Of this amount. 
$1,712,498 is allotted to Guam and the 
Virgin Islands in accordance with 
Section 6(a); $685,040,712 is allotted to 
States in accordance with the formula in 
Section 8(b). Calendar year 1902 
(January 1982-December 1982) average 
annual civilian labor force and 
unemployment data were used in 
making the formula calculations. The 
final planning estimates reflect changes 
to the data base made as a result of 
recent benchmarking by the Bureau of 
Labor Statistics. 

The Secretary reserved $21,239,790 
under the provision of Section 8(b)(4); 


the distribution of these funds is 
included in these final planning 
estimates. Of this total. $8,573,620 was 
allocated to the 12 States whose relative 
share decreased from FY 1983 to FY 
1984 and which have a civilian labor 
force (CLF) below 1 million and are 
below the median CLF density. These 
States are held harmless at 100 percent 
of their FY 1963 relative share. The 
remaining $12,688,120 was distributed to 
the remaining 23 States losing in relative 
share from FY 1983 to FY 1984. 

Further information regarding the 
allocation methodology is available 
upon request. 

Signed at Washington. D.G on May 1. 

1983. 

Albert Angritani. 

Assistant Secretary of Labor . 

Wagner-Peyser Allotments to States. 
Fiscal Year 1984, Final Planning Esti¬ 
mates, May 13, 1983 



Allotment 


10 771.6*5 
7.567.29? 
*17*473 
*421.763 
66403 683 
0.274,058 
*216.033 
1.977.566 
*250.675 
23.764,406 
13.200,109 
3386,064 
*427.076 
31.114,464 
14.729.829 
10412,469 
6.71*786 
9.131.693 
10.260.332 
3,822.121 
10,983.492 
15.046,479 
2*646.562 
12.191,021 
9329,118 
1*081,643 
5*231,011 
*312.159 
*108,729 
2,365,570 
1*729.130 
5^40.141 
6*244.206 
1*246.747 
*346,351 
29.561.S76 
14.917.612 
10.441.797 
31.366.222 
*979006 
*062,356 
6.272.106 
4J20.761 
12.064904 
4*159,532 
10.7a, MO 
2.31*834 
1*119.715 
12943,433 
4,624,964 
1396*077 
393*102 
314.734 
1997,764 


Atvanm ......... ... .... 

ilrttMM 


Colorado . . - ...... . 

Conrocacuc. . 

Pr*aw«ra 

Owtnct of Co***m 

Rcrida . 

Gocrgta .. 

HMi . . . 


imii 

trvtana . . . 


Kotos . 


louauma 

MlM 

Maryland 

M<**g*n 

Mmnaaota . 



Mortar* . _.„ . 

NatoraofcA 



Naw Jsrawy .. . ... 

Now Mum 

Umm V«k 

Norm CotAtw. . 

Norm Haftrta ... ... . 

ONO.- -■ ... 

OUafcoma_-__ 

Am|Mi 


Kwrto Rico . 



Sou* Oafcoia . 

Taoaa 


Vermont. 

I ., ^ 


Wool V*7nM 


Wyonang . 

Guam . ... 


National tot* . _ 

707.993900 



(FR Doc. tt-iMft FtUd 3 - 1 * 4 * *44 «■) 
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Occupational Safety and Health 
Administration 

|V-83-21 

Block 67 Limited 

agency: Occupational Safety and 
Health Administration, Department of 
Labor. 

actions: (1) Notice of application for 
variance and Interim order. (2) Grant of 
interim order. 


SUMMARY:.This notice announces the 
application of Block 67 Limited, for 
variance and interim order pending a 
decision on the application for variance 
from the standard prescribed in 29 CFR 
1910.66(b)(3), concerning the design 
requirements of powered platforms for 
exterior building maintenance. 

It also announces the granting of an 
interim order until a decision is 
rendered on the application for 
variance. 

DATES: The effective date of the interim 
order is May 13.1963. The last date for 
interested persons to submit comments 
is June 13,1983. The last date for 
affected employers and employees to 
request a hearing on the application is 
June 13,1983. 

ADDRESSES: Send comments or requests 
for a hearing to: Office of Variance 
Determination, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, Third St. A Constitution Ave.. 
NW.. Room Nt 3862, Washington. D.C. 
20210 . 

FOR FURTHER INFORMATION CONTACT: 

Mr. James J. Concannon. Director, Office 
of Variance Determination, at the above 
address, Telephone: 202-523-7183. 

Or the following Regional and Area 
Offices: 

U.S. Department of Labor, Occupational 
Safety and Health Administration, 555 
Griffen Square Building. Room 602. 
Dallas. Texas 75202 

U.S. Department of Labor, Occupational 
Safety and Health Administration. 
2320 LaBranch Street, Room 2118, 
Houston. Texas 77004 

Notice of Application 

Notice is hereby given that Block 67 
Limited. s/Gerald D. Hines Interests, 
2100 Post Oak Tower. Houston. Texas, 
has made application pursuant to 
section 6(d) of the Occupational Safety 
and Health Act of 1970 (84 Stat. 1596: 29 
U.S.C. 655) and 29 CFR 1905.11 for a 
variance from the standard prescribed 
in 29 CFR 1910.66(b)(3) powered 


platforms for exterior building 
maintenance—design requirements. 

The address of the place of 
employment that will be affected by the 
application is as follows: Texas 
Commerce Tower in United Energy 
Plaza. 600 Travis Street, Houston. Texas 
77002. 

The applicant certifies that employees 
who would be affected by the variance 
have been notified of the application by 
giving a copy of it to their authorized 
employee representative, and by posting 
a copy at all places where notices to 
employees are normally posted. 
Employees have also been informed of 
their right to petition the Assistant 
Secretary for a hearing. 

Regarding the merits of the 
application, the applicant contends that 
it is providing a place of employment as 
safe as that required by 29 CFR 
1910.66(b)(3) which states that all new 
powered platforms for exterior building 
maintenance shall meet the requirement 
of Part II and III of ANSI A120.1-1970. 
The ANSI standard requires that the 
design of the building or structure face 
In conjunction with the design of the 
building contact member on the working 
platform shall provide Continuous 
contact of the working platform with the 
building or structure in order to absorb 
wind forces and horizontal components 
of dead and live loads on the working 
platform. 

The face of the building shall be 
provided with continuous T-raila, 
indented mullions. or equivalent guides 
which will positively engage building 
contact members on the working 
platform. On buildings where the 
working platform has a rise of less than 
130 feet, guides providing positive 
engagement are not required. 

The applicant contends that its design 
does not allow for continuous vertical 
mullions and. therefore, does not 
provide continuous T-rails or indented 
mullions required by ANSI A120.1-1980. 
since the building height is 
approximately 1000 feet. 

The applicant proposes to use a 
system of intermittent stabilization of 
his Type "F* (four-point suspension) 
powered platform on the the southwest 
building facade to prevent horizontal 
translation of the platform with respect 
to the face of the building. The system 
will consist of stainless steel round head 
machine screws, threaded into stainless 
steel building anchors located in the 
facade's spandrel panel at every third 
floor (approximately 40 feet) from the 
ninth to the fifty-fourth floor, and at 
every other floor (approximately 28 feet) 
from the fifty-fourth floor to the seventy- 
second floor. They are spaced 
horizontally, in vertical rows, to allow a 


stabilization for each of the two 
suspension wire ropes near each end of 
the platform. The stablization 
attachment, a quick connect—quick 
disconnect tie, each containing a fixed 
length lanyard and two nylon rollers to 
allow positioning of the suspension wire 
ropes vertically parallel to the face of 
the building, will be attached to each 
anchor as each elevation of tie-in 
anchorage i9 reached during tthe decent 
of the working platform. The process 
will be reversed as the platform 
ascends. The removal will be assured in 
that the platform will be provided with 
electrical interlocks to interrupt power 
to its hoist(s) in the event either 
interlock contacts a stabilizer during the 
ascent of the platform. The platform will 
also be equipped with building facade 
rollers. 

The platform has been designed for 
two modes of operation on the building's 
southwest facade. The first is the main 
40 foot by 2Vfc foot platform, which will 
be used for window cleaning and light 
maintenance of the curtain wall area 
between the two end buttresses. The 
second mode is a small auxiliary 
triangular shaped platform, 
approximately 54 inches by 80 inches 
overall, which will be secured on the 
inboard side at one or the other end of 
the main platform, to allow the 
triangular shaped masonry buttresses to 
be occasionally serviced. The maximum 
projection inboard will be 54 inches. The 
appendage platform will be positively 
secured to the main platform by L- 
shaped hooks and gravity lock pins. 

The applicant contends that its 
alternative method of securing the 
powered platform, as described above ; 
is as safe and healthful as the 
requirements of the standard from 
which a variance is sought. 

All interested persons, including 
employers and employees who believe 
they would be affected by the grant or 
denial of the application for variance 
are invited to submit written data, 
views, and arguments relating to the 
pertinent application no later than June 
13,1963. In addition, employers and 
employees who believe thay would be 
affected by a grant or denial of the 
variance may request a hearing on the 
application no later than June 13,1983. 
in conformance with the requirements ol 
29 CFR 1905.15. Submission of written 
comments and requests for a hearing 
should be in quadruplicate, and must be 
addressed to the Office of Variance 
Determination at the above address. 

Grant of Interim Order 

The applicant also requested an 
interim order to be effective until a 
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decision is made on the application for 
variance. 

It has been determined that an interim 
order from 29 CFR 1910.86(b)(3) shall be 
issued. Therefore, it is ordered, pursuant 
to the authority in section 8(d) of the 
Occupational Safety and Health Act of 
1970, in 29 CFR 1905.11(c) and in 
Secretary of Labors Order No. 8-76 (41 
FR 25059) that Block 67 limited is 
hereby subject to the following 
onditions in lieu of complying with 29 
CFR 1910.66(b)(3) of the Occupational 
Safety and Health Standards: 

1. The employer shall assure that all 
procedures required for the proper 
functioning of the intermittent 
stabilization system are carried out. in 
particular the requirement for 
connecting the lanyards attached to the 
* uspension ropes to the building anchors 
during the descent of the platform. 

2a. The main platform shall be no 
greater than 40 feet in length nor 2Vt feet 
in width. 

2b. The main platform with its 
P pondage shall not be more than 40 
feet long and 7 feet in overall width at 
the appendage. 

3. The weight of the platform (no load) 
shall be no less than 1500 pounds. 

4. The platform shall have openings or 
gaps to facilitate upward air flow. 

5. The suspension rope angulation 
shat) be designed into the suspension 
system and the tie-in lanyard so that the 
platform shall exert a minimum pressure 
of approximately 8 pounds against the 
face of the building. 

8. The anchors in the face of the 
building shall be spaced vertically a 
maximum distance of 43 feet apart. The 
minimum tensile strength of the anchor 
bolt shall be 600 pounds. 

7. The powered platform shall not be 
operated when the wind velocity is 25 
miles per hour or greater. At the very 
least, an instrument which will 

ac curately measure wind velocity shall 
be located on the roof of the building. 

8. Operators shall be provided with 
full-body, parachute-type, harnesses, 
which include leg straps, connected to a 
lanyard of no greater than 3 feet in 
length. This lanyard shall, in turn, be 
connected by means of an automatic 
blocking rope grab to a horizontal wire 
rope fastened in a taut manner across 
the rear of the platform. The ends of this 
wire rope shall be seemed to structural 
members of the platform, and the mid¬ 
point of the rope secured to the rear 
guardrail. This system, consisting of the 
harness, the lanyard, the anchorage 
points, and any additional hardware 
involved, shall at a minimum be capable 
of withstanding a static load of 5000 
pounds. 


9. The platform shall be provided with 
a sensing device that will interrupt its 
power supply in the event that the 
platform contacts the tie-in lanyard 
assembly, to prevent further ascent and 
ensure that the lanyard assembly can be 
disengaged from the building anchor. 

10. The intermittent stabilization 
system including its building anchor, 
shall have a factor of safety of 4 against 
failure. 

11. Operators shall have knowledge of 
and training in the operation of the 
intermittent stabilization system. 

12. The employer shall comply with all 
provisions in this interim order and. in 
addition, shall not be relieved from 
compliance with all other applicable 
provisions of 29 CFR 1910.66. 

Block 67 Limited shall give notice of 
this grant of interim order to employees 
affected thereby by the same means 
required to be used to inform them of 
the application for variance. This 
interim order shall become effective on 
May 13,1983. The Assistant Secretary 
may revoke this interim order at any 
time if the applicant does not comply 
with any requirement of the interim 
order or the relevant standards; or if 
other information indicates that 
revocation of the interim order is 
warranted Unless revoked, the interim 
order will remain in effect until a 
decision is made on the application for 
variance. 

Signed at Washington, D.C. this 10th day 
of May 1983. 

Tborna G. Auchtrr. 

Assistant Secretary of Labor 

(FR Doc Fill'd V-12-4Q *45 «m| 

BILLING COOC 4S10-JS-M 


Office of the Secretary 

Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 

Background 

The Department of tabor, in carrying 
out its responsibility under the 
Paperwork Reduction Act (44 U.S.C 
Chapter 35), considers comments on the 
proposed forms and recordkeeping 
requirements that will affect the public. 

list of Forms Under Review 

On each Tuesday and/or Friday, as 
necessary, the Department of tabor will 
publish a list of the Agency forms under 
review by the Office of Management 
and Budget (OMB) since the last list was 
published. The list will have all entries 
grouped into new forms, revisions, 
extensions (burden change), extensions 
(no change), or reinstatements. The 
Departmental Clearance Officer will 


upon request be able to advise 
members of the public of the nature of 
any particular revision they are 
interested in. 

Each entry will contain the following 
information: 

The Agency of the Department issuing 
this form. 

The title of the form. 

The Agency form number. If 
applicable. 

How often the form must be filled out. 
Who will be required to or asked to 

report. 

Whether small business or 
organizations are affected. 

The standard industrial classification 
(SIC) codes, referring to specific 
respondent groups that are affected. 

An estimate of the number of 
responses. 

An estimate of the total number of 
hours needed to fill out the form. 

The number of forms in the request for 
approval. 

An abstruct describing the need for 
and uses of the information collection. 

Comments and Questions 

Copies of the proposed forma and 
supporting documents may be obtained 
by calling the Departmental Clearonce 
Officer, Paul E. tarson. Telephone 202- 
523-8331. Comments and questions 
about the items on this list should be 
directed to Mr. tarson, Office of 
Information Management, U.S. 
Department of tabor, 200 Constitution 
Avenue. NW.. Room S-5528, 

Washington, D.C. 20210. Comments 
should also be sent to the OMB 
reviewer. Arnold Strasser, Telephone 
202-395-8860. Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. Room 3208, 
NEOB, Washington. D.C. 20503. 

Any member of the public who wants 
to comment on a form which has been 
submitted to OMB should advise Mr. 
tarson of this intent at the earliest 
possible date. 

New 

Mine Safety and Health Administration 
Safety Defect Record of Self-Propelled 
Equipment 
MSHA 422R 

Other—each shift equipment is to be 
used 

Businesses or other institutions; small 
business or organization 
SIC: Multiple 

14.900.000 responses; 2,731.606 hours 
Requires operator before placing self- 
propelled equipment into operation to 
moke a visual and operational check of 
various primary operating systems 
affecting safety, i.e.. brakes, lights, tires. 
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steering, and related items. Any safety 
defects found are reported to the 
responsible supervisor who is required 
to make a record of the reported defects 
and schedule repairs of same. 

Ventilation Tests and Examinations in 
Underground Coal Mines 
MSHA 222R. 223R. 226R. 227R, 228R 
Other and weekly 

Businesses or other institutions; small 
business or organization 
SIC 111 and 121 

4.173,698 responses; 1,893.200 hours 
3 forms 

Standards require that main fans be 
inspected daily; that preshift 
examinations be made for hazardous 
conditions; that examinations be made 
weekly for hazardous conditions, 
including tests for methane and for 
compliance with mandatory health and 
safety standards; that weekly tests be 
made of air entering the main intakes 
and leaving the main returns, etc.; and 
that tests be made at 4-hour intervals for 
methane. 

Inspections of Fire-Fighting Equipment 

MSHA419R 

On occasion 

Businesses or other institutions; small 
business or organization 
SIC: Multiple 

14,900 responses; 715.200 hours 
Firefighting equipment inspection 
needs vary with the type of equipment, 
use, environmental exposure, and 
manufacturer's recommendations. 
Inspections are necessary to assure 
protection intended when the need 
arises. The equipment involved includes 
Firefighting trucks, hoses, hydrants, 
fittings, extinguishers, sprinklers, etc. 
Rock Bolt Test Procedures and Rock 
Bolt Anchorage Capacity Tests 
MSHA 418R 
On occasion 

Businesses or other institutions; small 
business or organization 
SIC: Multiple 
450 responses; 7.200 hours 
Rock bolting is an acceptable method 
of ground support in a majority of the 
strata encountered in underground 
mines. The anchorage method varies 
with the strata and individual methods 
may vary within a single mine. Each 
anchorage method must be tested to 
assure the ultimate competency of the 
ground and to prevent ground tested to 
assure the ultimate competency of the 
ground and to prevent ground falls. 

First Aid Training for Supervisory 
Employees 
MSHA 219R 
Annually 

Businesses or other institutions; small 
business or organization 


SIC: 111 and 121 
5.419 responses; 2.710 hours 
Used in training new employees tn 
fundamentals of first aid and to practice 
such in event of a mine accident to 
prevent furhter injury to a miner. 

Extension (Burden Change) 

Employment Standards Administration 
Homework Handbook 
WH-75 
Other—varies 
Individuals or households 
Small business or organization 
30,000 responses; W hour. 1 form 
(recordkeeping handbook) 

This handbook is needed to provide a 
record of the hours worked and wages 
paid to industrial homeworkers covered 
by the Fair Labor Standards Act. This 
record is reviewed to insure that these 
workers receive the minimum and 
overtime wages to which they are 
legally entitled. 

Reinstatement 

Occupational Safety and Health 
Administration 

Diving Related Recordkeeping 29 CFR 
Part 1910; 1910.217g 
On occasion 

Business or other institutions 
Small business or organization 
SIC: 739.131.162. 373 
406,200 responses; 100.250 hours 
This regulation is necessary to help 
insure sate decompression of divers who 
are exposed to hyperbaric conditions. 

* Mine Safety and Health Administration 
Weekly Inspections of Fire Suppression 
Devices 
MSHA 230R 
Weekly 

Businesses or other institutions; small 
business or organization 
SIC: 111 and 121 
117.045 responses: 287,516 hours 
Standard requires that firefighting 
equipment be maintained and available 
and operable at all times. The records 
indicate that emergency safety 
equipment has been inspected as 
required and reduces the possibility of 
equipment failure in an emergency. 
Escapeways and Escape Facilities 
MSHA 225R 
Weekly 

Businesses or other institutions; small 
business or organization 
SIC; 111 and 121 
194,554 responses; 194.554 hours 
One form 

Requires examination of escapeway 
routes by a certified person. The 
information is used to ensure 
compliance with safety regulations. 
Record of Results of Examinations of 
Self-Rescuers 


MSHA 243R 
Quarterly 

Businesses or other institutions: small 
busines or organization 
SIC: 111 and 121 
10.404 responses; 11.028 hours 

Requires operators to record ond 
make available results of examinations 
of self-rescuers. The information is used 
to ensure that the self-rescuers are in a 
safe, usable condition. 

Signed at Washington. D C. this 6th day of 
May. 1983. 

Paul E. Larson, 

Departmental Clearance Officer. 

p* Doc tt 13I2H Fill'd ft-12-*} 8.43 *m| 
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LIBRARY OF CONGRESS 

American Folkllfe Centers Board of 
Trustees; Meeting 

In accordance with Pub. L 94-^163. the 
Board of Trustees of the American 
Folklife Center announces its meeting to 
he held in two sessions: one, on 
Thursday afternoon, June 2,1983 from 2- 
4:30 p.m.. and another on Friday 
Morning. June 3.1983. from 9:30-1:00 
p.m.. in the Whittall Pavilion of the 
Library of Congress. The meeting will be 
open to the public. It is suggested that 
persons planning to attend this meeting 
as observers contact Eleanor Streb. 
American Folklife Center (202) 287-6590. 

The American Folklife Center was 
created by the U.S. Congress with 
passage of Pub. L 94-201. the American 
Folklife Preservation Act, in 1976. The 
Center is directed to "preserve and 
present American folklife" through 
programs of research, documentation, 
archival preservation, live presentation, 
exhibition, publications, dissemination, 
training, and other activities involving 
the many folk cultural traditions of the 
United States. The center is under the 
general guidance of a Board of Trustees 
composed of members from Federal 
agencies and private life widely 
recognized for their interest in American 
folk traditions and arts. 

The Center is structured with a small 
core group of versatile professionals 
who both carry out programs themselves 
and oversee projects done by contract 
by others. In the brief period of the 
Center's operation it has begun 
energetically to carry out its mandate 
with programs that provide 
coordination, assistance, and model 











21679 


Federal Register ./ Vol. 48, No. 94 / Friday, May 13, 1983 / Notices 


projects for the field of American 
folklife. 

Kay mood L DocKtlAcfar. 

Deputy Director, American Folklife Center 

(TV Doc* 43-12901 Filod 5-1*41. *46 am) 

SUING COO€ 1410-01-41 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards, Subcommittee on Quality 
Assurance During Construction; 

Meeting 

The ACRS Subcommittee on Quality 
Assurance During Construction will hold 
a meeting on June 1,1983, Room 1048. 
1717 H Street. NW, Washington. DC. 

In accordance with the procedures 
outlined in the Federal Register on 
October 1, 1982 (47 FR 43474). oral or 
wntten statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Subcommittee, its 
consultants, and Staff., Persons desiring 
to make oral statements should notify 
the Cognizant Designated Federal 
Employee as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
•uch statements. 

The entire meeting will be open to 
puhlic attendcnce. 

The agenda for subject meeting shall 

be as follows: 

Wednesday, June 1,1983—8:30 a.m. 

Until the Conclusion of Business 

The Subcommittee will be briefed by 
the NRC Staff on its quality assurance 
initiatives, including those related to the 

Ford Amendment'* of Pub. L. 97-415. 

The Subcommittee will also review the 
priorities given in NUR£G-Q933, A 
Prioritization of Generic Safety Issues. 

!o generic items related to construction 
quality assurance. Finally, the 
Subcommittee will discuss with the 
Institute of Nuclear Power Operations 
(INPO), INPO’s efforts related to 
construction quality assurance (e.g., 
Construction Projects Evaluation 
Program). 

During the Initial portion of the 
meeting, the Subcommittee, along with 
*ny of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
*uh representatives of the NRC Staff. 


its consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the cognizant Designated Federal 
Employee. Mr. David C. Fischer, 
(telephone 202/834-1414) between 8:15 
a.m. and 5:00 p.m.. EST. 

Dated May 9,1963 
John C Hoyle, 

Advisory Committee Management Officer 

(lit Doc tt-l2D7 Filed 5-1 *46 era) 

BILLING COOC 7S*>01 41 


(Docket Nos. 50-313 and $0-3681 

Arkansas Power & Light C 04 Issuance 
of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amended Nos. 79 and 48 to 
Facility Operating License Nos. DPR-51 
and NPF-6 issued to Arkansas Power & 
Light Company (the licensee), which 
revised the Technical Specifications 
(TS) for operation of Arkansas Nuclear 
One. Unit Nos. 1 and 2 respectively (the 
facilities), located in Pope County. 
Arkansas. The amendments are 
effective as of the date of issuance. 

The amendments revise the TS to 
require verification of leak rate testing 
of the purge valves. 

The applications for the amendments 
comply with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of the amendments will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with the 
issuance of the amendments. 

For further details with respect to this 
action, see (1) the applications for 
amendments dated September 17,1981 
and March 12,1982, as supplemented 
March 16,1983, (2) Amendment Nos. 79 
and 46 to Facility Operating License 


Nos. DPR-51 and NPF-8, and (3) the 
Commission's related Safety Evaluation. 
These items are available for public 
inspection at the Commission's Public 
Document Room at 1717 H Street, N.W., 
Washington. D.C. 20555 and at the 
Tomlinson Library, Arkansas Tech 
University, Russellville. Arkansas 72801. 
A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission. 
Washington. D.C. 20555. Attention: 
Director, Division of Licensing. 

Dated at Betheada. Mary land, this 3rd day 
of May. 1983. 

For the Nuclear Regulatory Commission. 

Charles M. Trammell, 

Acting Chief. Operating Reactors Branch So. 
3, Di vision of Licensing. 

[FR Doc B3-12SM Filed 5-13-6* &4S an] 
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[Docket No. 50-3681 

Arkansas Power A Light Co.; Issuance 
of Amendment to Facility Operating 
License and Negative Declaration 

The Nuclear Regulatory Commission 
(the Commission) has issued 
Amendment No. 47 to Facility Operating 
License No. NPF-8 issued to Arkansas 
Power A Light Company (the Licensee), 
which revised the Technical 
Specifications for operation of Arkansas 
Nuclear One. Unit 2 (the facility), 
located in Pope County. Arkansas. The 
amendment was effective as of the date 
of issuance. 

The amendment revises the 
Environmental Technical Specifications 
(Appendix B to Facility Operating 
License), to delete the requirement for 
remote aerial surveillance monitoring 
and to delete the requirement to conduct 
bird impaction event studies. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter l, which are set forth in the 
license amendment. Prior public notice 
of this amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has prepared an 
environmental impact appraisal for the 
revised Technical Specifications and 
has concluded that an environmental 
impact statement for this particular 
action is not warranted because there 
will be no significant environmental 
impact attributable to the action other 
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than that which has already been 
predicted and described in the 
Commission's Final Environmental 
Statement for the facility. 

For further details with respect to this 
action, see (1) the application for 
amendment dated February 15,1985. (2) 
Amendment No. 47 to Facility Operating 
License No. NPF-6, and (3) the 
Commission's Environmental Impact 
Appraisal dated May 5,1983 and (4) the 
Commission's tetter dated May 5.1983. 
These items are available for public 
inspection at the Commission's Public 
Document Room at 1717 H Street, N.W., 
Washington. D.C. 20555 and at the 
Tomlinson Library, Arkansas Tech 
University. Russellville. Arkansas 72801. 
A copy of items (2), (3) and (4) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: 
Director, Division of Licensing. 

Dated at Bethesda. Maryland, this 5th day 
or May. 1083. 

For the Nuclear Regulatory Commission. 

Charles M. Trammell. 

Acting Chief. Operating Reactors Branch No. 
X Division of Licencing. 

|W Doc mSM Filed 5-13-4* a 45 eo>| 
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I Docket No. 50-335] 

Florida Power & Light Co.; Issuance of 
Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 57 to Facility 
Operating License No. DPR-67, issued to 
Florida Power & Light Company (the 
licensee), which revised Technical 
Specifications for operation of the St. 
Lucie Plant, Unit No. 1 (the facility), 
located in St. Lucie County, Florida. The 
amendment is effective as of the date of 
issuance. 

The amendment provides for the 
removal of the chlorine detectors from 
the control room air intakes because the 
main source of chlorine at the site no 
longer exists. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter l. which are set forth in the 
license amendment Prior public notice 
of this amendment was not required 
since this amendment does not involve a 
significant hazards consideration. 


^The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental Impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated March 9,1983 (2) 
Amendment No. 57 to License No. DPR- 
87 and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room. 
1717 H Street. NW., Washington. D.C 
and at the Indian River Junior College 
Library. 3209 Virginia Avenue, Ft. 

Pierce, Florida. A copy of items (2) and 
(3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Attention: Director. Division 
of Licensing. 

Dated at Bethesda. Maryland, this 3rd day 
of May, 1983. 

For the Nuclear Regulatory Commission. 
Charles M. Trammell. 

Acting Chief Operating Reactors Branch No . 
3 . Division of Licensing . 

(VR Doc tt-12940 FQed J1I43 8 45 am) 
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(Docket No. 50-410] 

Niagara Mohawk Power Corp., et al., * 1 
Nine Mile Point Nuclear Station, Unit 2; 
Receipt of Application for facility 
operating License; Availability of 
Applicant's Environmental Report; 
Consideration of Issuance of Facility 
Operating License: and Opportunity 
for Hearing 

Notice is hereby given that the 
Nuclear Regulatory Commission (the 
Commission) has received an 
application for a facility operating 
license from the Niagara Mohawk Power 
Corporation, acting for itself and as 
agent for Rochester Gas 8 Electric 
Corporation. Central Hudson Gas & 
Electric Corporation. New York State 
Electric & Cas Corporation and Long 
Island Light Company (the applicants) 
for a facility operating license. Niagara 
Mohowk Power Corporation has sole 
responsibility for design, procurement 
construction, operation and all related 
functions with respect to Nine Mile 
Point Nuclear Station. Unit 2. a boiling 
water nuclear reactor (the facility) 


1 Rochester C«a A Electric Corporation. Central 

I ludton Cm A Fiactric Corporation. New York Stale 
Electric A Cat Corporation and l»ng I aland Lighting 
Company 


located on the southeast shore of Lake 
Ontario, in the town of Scriba, Oswego 
County. New York. The reactor is 
designed to operate at a core power 
level of 3323 megawatts thermal, with 
an equivalent net electrical output of 
approximately 1080 megawatts. 

Pursuant to the National 
Environmental Policy Act of 1969 and 
the regulations of the Commission in 10 
CFR Part 51, the applicants Hied an 
environmental report as part of the 
application. The report, which discusses 
environmental considerations related to 
the proposed operation of the facility, is 
being made available at the State 
Clearinghouse, New York State Division 
of the Budget State Capitol, Albany. 
New York 12224 and Central New York 
Regional Planning and Development 
Board. Midtown Plaza. 700 East Water 
Street, Syracuse, New York 13210. 

After the environmental report has 
been analyzed by the Commission's 
staff, a draft environmental statement 
will be prepared. Upon preparation of 
the draft environmental statement, the 
Commission will, among other things, 
cause to be published in the Federal 
Register, a notice of availability of the 
draft statement, requesting comments 
from interested persons on the draft 
statement. The notice will also contain a 
statement to the effect that any 
comments of Federal agencies and State 
and local officials will be made 
available when received. The draft 
environmental statement will focus only- 
on any matters which differ from those 
previously discussed in the final 
environmental statement prepared in 
connection with the issuance of the 
construction permit Upon consideration 
of comments submitted with respect to 
the draft environmental statement, the 
Commission's staff will prepare a final 
environmental statement, the 
availability of which will be published 
in the Federal Register 

The Commission will consider the 
issuance of a facility operating license 
to the applicants which would authorize 
the Niagara Mohawk Power Corporation 
to posses, use and operate the Nine Mile 
Point Nuclear Station Unit 2 in 
accordance with the provisions of the 
license and the technical specifications 
appended thereto, upon: (l)The 
completion of a favorable safety 
evaluation of the application by the 
Commission's staff: (2) the completion of 
the environmental review required by 
the Commission's regulations in 10 CFR 
Part 51; (3) the receipt of a report on the 
applicant's applications for a facility 
operating license by the Advisory 
Committee on Reactor Safeguards; and 
(4) a finding by the Commission that the 
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application for the facility license, as 
amended, complies with the 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission’s regulations in 10 CFR 
Chapter 1. Construction of the facility 
was authorized by Construction Permit 
No. CPPR-112, issued by the 
Commission on June 24,1974. 

With regard to Executive Order 11988. 
Floodplain Management. (See Volume 
42 . Federal Register 20921.1977) the 
Nine Mile Point Nuclear Station Unit 2 
facility must identify structures and 
construction activities located on the 
floodplain. The subject of floodplain 
management will be discussed in the 
Commission's environmental statement 
referenced above. 

Prior to issuance of an operating 
license, the Commission will inspect the 
facility to determine whether it has been 
constructed in accordance with the 
application, as amended, and the 
provisions of the contraction permit. In 
addition, the license will not be issued 
until the Commission has made the 
findings reflecting its review of the 
application under the Act. which will be 
set forth in the proposed license, and 
has concluded that the issuance of the 
license will not be inimical to the 
common defense and security or to the 
health and safety of the public. Upon 
issuance of the license, the applicants 
will be required to execute an indemnity 
agreement as required by Section 170 oi 
the Act and 10 CFR Part 140 of the 
Commission's regulations. 

By June 13,1983 the applicants may 
file a request for a hearing with respect 
to issuance of the facility operating 
license and any person whose interest 
may be affected by this proceeding may 
file a petition for leave to intervene. 
Requests for a hearing and petitions for 
leave to intervene shall be filed in 
accordance with the Commission's 
“Rules of Practice for Domestic 
Licensing Proceeding" in 10 CFR Part Z 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rale on the request 
and/or petition and the Secretary of the 
Commission, or designated Atomic 
Safely and Licensing Board, will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
I* 16 Petitioner in the proceeding, and 
bow that interest may be affected by the 


results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also Identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to Intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend his 
petition, but such an amended petition 
must satisfy the specificity requirements 
described above. 

Not later than 15 days prior to the first 
prehearing conference scheduled in the 
proceeding, the petitioner shall file a 
supplement to the petition to intervene 
which must include a list of the 
contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. A petitioner who 
fails to file such a supplement which 
satisfies these requirements with respect 
to at least one contention will not be 
permitted to participate as a party. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555. Attention; 
Docketing and Service Section, or may 
be delivered to the Commission's Public 
Document Room. 1717 H Street, NW. 
Washington, DC by June 13,1983. A 
copy of the petition must also be sent to 
the Executive Legal Director, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555. and to Conner & 
Wetterhahn, P. C.. Suite 1050.1747 
Pennsylvania Avenue, NW. Washington. 
DC 20006, Attention; Troy B. Conner. Jr., 
Esquire, attorney for the applicants. Any 
requests for additional information 
regarding the content of this notice 
should be addressed to the Chief 
Hearing Counsel, Office of the Executive 
Legal Director. U.S. Nuclear Regulatory 
Commission. Washington, DC 20555. 

Nontimely filings ox petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer, or the 
Atomic Safety and Licensing Board 
designated to rale on the petition and/or 
request, that the petitioner has made a 


substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714{a)(l)(iMiv) 
and 2.714(d). 

For further details pertinent to the 
matters under consideration, see the 
application for the facility operating 
license, including the Final Safety 
Analysis Report and the Environmental 
Report, forwarded on April 8,1983, 
which are available for public 
inspection at the Commission s Public 
Document Room, 1717 H Street. NW, 
Washington. DC and at the Penfield 
Library, State University College at 
Oswego. Oswego, New York 13128. As 
they become available, the following 
documents may be inspected at the 
above locations; (1) the safety 
evaluation report prepared by the 
Commission's staff; (2) the draft 
environmental statement; (3) the final 
environmental statement; (4) the report 
of the Advisory Committee on Reactor 
Safeguards (ACRS) on the application 
for facility operating license; (5) the 
proposed facility operating license; and 
(6) the technical specifications, which 
will be attached to the proposed facility 
operating license. 

Copies of the proposed operating 
license and the ACRS report when 
available, may be obtained by request 
to the Director, Division of Licensing. 
Office of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555. Copies of the 
Commission's staff safety evaluation 
report and final environmental 
statement, when available, may be 
purchased at current rates, from the 
National Technical Information Service, 
Department of Commerce. 5285 Port 
Royal Road. Springfield, Virginia 22161. 

Dated at Bethosda. Maryland this 2nd day 
of May 1903. 

For the Nuclear Regulatory Commission. 

A. Schwenoer, 

Chief, Licensing Branch No. 2, Division of 
Licensing. 

(FR Doc SS-12M1 FUrtd S-1J-ST 6:46 *m| 
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(Docket No. 50-3361 

Northeast Nuclear Energy Co., et si.; 
Issuance of Amendment To Facility 
Operating License 

The Nuclear Regulatory Commission 
(the Commission) has issued 
Amendment No. 85 to Facility Operating 
License No. DPR-65. issued to The 










21682 


Federal Register / Vol. 48, No. 94 / Friday, May 13. 1983 / Notices 


Connecticut Light and Power Company. 
The Hartford Electric Light Company, 
Western Massachusetts Electric 
Company, and Northeast Nuclear 
Energy Company (the licensees), which 
temporarily revised the Technical 
Specifications (TS) for operation of the 
Millstone Nuclear Power Station Unit 
No. 2 (the facility) located in the Town 
of Waterford, Connecticut. The 
amendment was effective upon the date 
of its issuance. 

The amendment added a footnote to 
3.9.4.a to allow the use of a temporary 
equipment hatch door to maintain 
containment integrity during fuel 
movement or core alterations while the 
Unit is shutdown for Cycle 6 refueling. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I. which are set forth in the 
license amendment Prior public notice 
of the amendment was not required 
since the amendment does not involve a 
significant hazards consideration. 

The Commission has determined that 
the issuance of the amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement, or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of the amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated April 25.1983, (2) 
Amendment No. 85 to License No. DPR- 
65 and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street NW., Washington, D.C. 
and at the Waterford Public Library, 
Rope Ferry Road, Waterford. 
Connecticut. A copy of items (2) and (3) 
may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555, Attention: Director. Division 
of Licensing. 

Dated at BethescU. Maryland, this 5th day 
of May. 1983. 

For the Nuclear Regulatory Commission. 

Charles M. Trammell. 

Acting Chief. Operating Reactor s Branch No. 
3. Division of Licensing. 

|FR Doc 83-12M2 Fifed S-12-4U. »«5 «m| 
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(Docket Nos, 50-282 and 50-306) 

Northern States Power Co. (Prairie 
Island Nuclear Generating Plant Unit 
Nos. 1 and 2); Exemption 

I 

The Northern States Power Company 
(the licensee) is the holder of Facility 
Operating License Nos. DPR-42 and 
DPR-60 which authorize operation of the 
Prairie island Nuclear Generating Plant. 
Unit Nos. 1 and 2. These licenses 
provide, among other things, that they 
are subject to all rules, regulations and 
Orders of the Commission now or 
hereafter in effect. 

The facility comprises two 
pressurized water reactors at tho 
licensee's site located in Goodhue 
County. Minnesota. 

11 . 

On November 19.1980, the 
Commission published a revised Section 
10 CFR 50.48 and a new Appendix R to 
10 CFR Part 50 regarding fire protection 
features of nuclear power plants (45 FR 
76602). The revised Section 50.48 and 
Appendix R became effective on 
February 17.1981. Section III. of 
Appendix R contains fifteen 
subsections, lettered A through O, each 
of which specifies requirements for a 
particular aspect of the fire protection 
features at a nuclear power plant. One 
of these fifteen subsections, III.G.. is the 
subject of this exemption request. 
Specifically. Subsection I11.G.2 requires 
that one train of cables and equipment 
necessary to achieve and maintain safe 
shutdown be maintained free of fire 
damage by one of the following means: 

a. Separation of cables and equipment 
and associated non-safety circuits of 
redundant trains by a fire barrier having 
a 3-hour rating. Structural steel forming 
a part of or supporting such fire barriers 
shall be protected to provide fire 
resistance equivalent lo that required of 
the barrier 

b. Separation of cables and equipment 
and associated non-safety circuits of 
redundant trains by a horizontal 
distance of more than 20 feet with no 
intervening combustibles or fire 
hazards. In addition, fire detectors and 
an automatic fire suppression system 
shall be installed in the fire area: or 

c. Enclosure of cables and equipment 
and associated non-safety circuits of 
one redundant train in a fire barrier 
having a 1-hour rating. In addition, fire 
detectors and an automatic fire 
suppression system shall be installed in 
the fire area. 


III 

By letter dated June 30,1982 as 
supplemented by letter dated October 
22,1982. the licensee requested an 
exemption from the requirements of 
Subsection lll.G.2 of Appendix R in nine 
(9) fire areas, as follows. 

Train A Hot Shutdown Panel; 
Instrument Air Room and Auxiliary 
Feedwater Pump Room. Fire Area 31 
Train B Hot Shutdown Panel; 
Instrument Air Room and Auxiliary 
Feedwater Pump Room. Fire Area 32 
Auxiliary Building Ground Floor Level 
Unit 1. Fire Area 58 
Auxiliary Building Ground Floor Level 
Unit 2, Fire Area 73 
Auxiliary Building Mezzanine Level 
Unit 2, Fire Area 74 
Unit 1 Normal Switchgear Room, Fire 
Aea 37 

Auxiliary Building Operating Level 
Unit 1, Fire Area 60 
Auxiliary Building Operating Level 
Unit 2, Fire Area 75 
Auxiliary Building Mezzanine Level 
Unit 1. Fire Area 59 
The acceptability of the exemption 
request for five of these fire areas is 
addressed below. More details are 
contained in the NRC staffs related 
Safety Evaluation (SE) dated May 4. 
1983, which is included herein by 
reference. 

IV 

Train A Hot Shutdown Panel ; 
Instrument Air Room and Auxiliary 
Feedwater Pump Room. Fire Area 31 

Train B Hot Shutdown Panel: 

Instrument Air Room and Auxiliary 
Feedwater Pump Room. Fire Area 32 

The licensee requested and exemption 
from Subsection lil.G.2 to the extent that 
these areas lack twenty feet separation 
free of intervening combustibles 
between components of redundant 
trains needed for safe shutdown or one 
hour fire rated enclosure of one of the 
redundent trains. 

Fire Area 31 contains Motor Control 
Centers MCC-2A1 and 2A2, #12 (motor- 
driven Unit 1) and #22 (turbine-driven 
Unit 2) Auxiliary Feedwater Pumps. 
#123 Instrument Air Compressor with 
associated equipment, and "A M Train 
Hot Shutdown Panel for Units 1 and Z 
One of the two motor control centers 
(either 2A1 or 2A2) is necessary for safe 
shutdown as are the auxiliary feedwater 
pumps. It should be noted, however, that 
opposite train pumps are located in Fire 
Area 32. thereby ensuring separation by 
3-hour fire rated barriers. Of the three 
instrument air compressors, one is 
located in Fire Area 31, representing 
Division A. The other two compressors 
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(Division D) are located in Fire Area 32. 
again providing separation by 3-hour 
fire rated barriers. 

Fire Area 32 contains Motor Control 
Centers MCC-1A1 and MCC-1A2 (only 
one of which is necessary for safe 
shutdown), #11 (turbine driven. Unit 1) 
and #21 (motor driven. Unit 2) Auxiliary 
Feedwater Pumps, #121 and #122 
Instrument Air Compressors with 
associated equipment, and “B" train Hot 
Shutdown Panel for Units 1 and 2. 

The safe shutdown evaluation 
identiGed the coexistence of redundant 
power and control cables required for 
safe shutdown with less than twenty 
feet horizontal separation. The 
redundant cables are installed in open 
horizontal cable trays between 16 and 
18 feet above the floor, and within 3 feet 
of the ceiling. The redundant cables 
cross over one another and are 
separated by approximately one foot at 
the crossover. The licensee proposes to 
install thermal barriers on the top and 
bottom of the Division B cable trays and 
wrap all Division B conduits in one-hour 
Fire rated barriers. By letter dated 
October 22,1982. the licensee proposed 
to modify the existing automatic 
sprinkler systems presently installed at 
the ceiling level, to also provide area 
sprinkler coverage in accordance with 
NFPA-13 betow the cable trays and 
piping in the areas. . 

The combustibles in Fire Area 31 are 
lubricating oil and cable insulation. The 
combustibles comprise a fuel load of 
10.714 BTU/sq. ft, which if totally 
consumed, would correspond to a fire 
severity of 8 minutes on the ASTM E- 
119 standard time temperature curve. 

The combustibles in Fire Area 32 are 
lubricating oil and cable insulation. The 
combustibles comprise a fuel load of 
16,954 BTU/sq. ft., which if totally 
consumed, would correspond to a fire 
severity of 12 minutes on the ASTM E- 
119 standard time temperature curve. 

The fire protection in these areas 
consists of automatic sprinklers, 
ionization smoke detectors, nearby 
standpipe hose stations that could 
service both fire areas and portable fire 
extinguishers. Other features in these 
areas ofFering compensation for the lack 
of 20 feet separation or one hour 
barriers are the thermal shield installed 
on both the top and bottom of the 
Division B cable trays. The thermal 
shields are not considered equivalent to 
a one-hour fire rated barrier, as they 
may only inhibit fire damage for several 
fninutes. However because of the low in- 
situ r ombustible fuel loads, we find for 
anticipated transient combustible 
e xposure fires the thermal shields will 
protect the Division B cable trays from 
direct flame impingement or a 


descending hot layer for a reasonable 
time period until the automaic sprinklers 
installed at the ceiling level and below 
the cable trays are activated to mitigate 
the effects of the fire. 

In addition, the low in-situ fuel load in 
conjunction with the proposed thermal 
shields provides reasonable assurance 
that the automatic detection and 
sprinkler systems will be activated 
before the redundant cables are 
damaged. 

Based on our evaluation, we conclude 
that with the modifications proposed by 
the licensee and the existing level of 
safety in the Train A and Train B Hot 
Shutdown Panel. Instrument Air and 
Auxiliary Feedwater Pump Rooms (Fire 
Areas 31 and 32) are equivalent to the 
requirements specified In Subsection 
lli.G.2 of Appendix R and therefore the 
licensee’s exemption request is granted 
for these fire areas. 

Unit 1 Norma! Switchgear Room, Fire 
Area 37; Auxiliary Building Operating 
Level Unit f. Fire Area dO: Auxiliary 
Building Operating Level Unit 2. Fire 
Area 75 

These areas do not comply with 
subsection III.G.2 because they do not 
have an automatic fire suppression 
system. There is no alternative 
shutdown capability independent of 
these areas. Fire protection in these 
areas consists of ionization smoke 
detectors standpipe hose stations, and 
portable fire extinguishers. In addition 
all redundant motor control centers and 
associated cables entering and leaving 
these areas are horizontally separated 
by at least 20 feet or more. 

The licensee justifies the request for 
the exemption from Subsection II1.G.2 
on the basis of (1) all cables are 
qualified to IEE-383, (2) the in-situ 
combustible loadings are light, and (3) 
ionization smoke detection is provided 
in each area. 

We agree with the licensee that, 
because there are negligible in-situ 
combustibles in these areas, any 
postulated fire would be limited to 
transient combustible material. 
Hazardous quantities of transient 
combustibles would not be expected in 
these fire areas for several reasons. 

First, the areas are not adjacent to or 
near any major plant traffic route. 
Second, maintenance and operations in 
these areas do not involve the use of 
combustible materials. Third, 
accessibility to these areas is restricted 
to personnel performing essential duties 
in the areas because of potential 
radiation hazards. On this basis, we 
agree with the licensee that any fires in 
these areas resulting from transient 
combustibles would be of limited 


severity and duration. The installed 
early warning detection system would 
be able to promptly detect incipient fire 
conditions, and the separation between 
redundant trains in each area will 
maintain the intergrity of the cables and 
equipment until the fire brigade is able 
to respond and to extinguish the fire. 
The fire brigade should be capable of 
reaching each of these areas within a 
few minutes after an alarm is received 
in the control room. It is our opinion that 
this combination of protective features 
provides reasonable assurance that one 
train of equipment necessary for safe 
shutdown will be maintained free of fire 
damage. 

Based on our evaluation, the level of 
existing protection for Fire Areas 37 
Unit 1 Normal Switchgear Room. Fire 
Area 60 Auxiliary Building Operating 
Level. Unit 1 and Fire Area 75 Auxiliary 
Building Operating Level Unit 1 
provides a level of fire protection 
equivalent to the requirements specified 
in Subsection I1LG.2 of Appendix R. 
Therefore, the exemption from the 
requirements specified in Subsection 
1II.G.2 for these fire areas is granted. 

V. 

Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endunger life or property or 
common defense and security and is 
otherwise in the public interest and 
hereby grants an exemption from the 
requirements of Subsection IU.G.2 of 
Appendix R to 10 CFR Part 50 to the 
extent discussed in Section IV above. 

The NRC staff has determined that the 
granting of this Exemption will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with this 
action. 

Dated at Betbesda. Maryland this 4tb day 
of May. 1903. 

For the Nudear Regulatory Coramia&ioo. 
Darrel G. Eiscmhut, 

Director. Division of Licensing. Office 
of Nuclear Reactor Regulation. 

[Fit Doc «~L2Ma PiM iMl^Ufe4&«a) 
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lOockst No. P-564A1 

Pacific Gas and Electric Co. 
(Stanislaus Nuclear Project Unit 
No. 1); Order 

May 9.1963. 

The Northern California Power 
Agency has moved for leave to 
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withdraw its appeal from the January 19. 
1983 memorandum and order of the 
Administrative Law Judge in this 
antitrust proceeding. LBP-83-2.17 NRC 

-. The motion is granted 1 

Accordingly, our April 20.1983 order 
scheduling the appeal for oral argument 
on May 18,1983 is hereby vacated . 

It is so ordered. 

For the Appeal Board. 

C. Jean Shoemaker. 

Secretary to the Appeal Board. 

|FR Doc KM2VH4 KlWd S-12-6& *41 an) 
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(Docket Nos. 50*338 and 50-339) 

Virginia Electric and Power C 04 
Issuance of Amendments to Facility 
Operating Licenses 

The Nuclear Regulatory Commission 
(the Commission) has issued 
Amendment Nos. 47 and 30 to Facility 
Operating License Nos. NPF-4 and NPF- 
7 issued to the Virginia Electric and 
Power Company (the licensee) for 
operation of the North Anna Power 
Station, Units No. 1 and No. 2 (the 
facility) located in Louisa County. 
Virginia. The amendments are effective 
as of the date of issuance. 

The amendments revise the audit 
frequencies of the North Anna Power 
Station Emergency Plan and Security 
Plan and their implementing procedures 
to provide for a review at least once per 
twelve (12) months by the Quality 
Assurance Department. The 
amendments are administrative in 
nature and do not involve a safety 
related matter. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I. which are set forth in 
these license amendments. Prior public 
notice of these amendments was not 
required since these amendments do not 
involve a significant hazards 
consideration. 

The Commission has determined that 
the issuance of the amendments will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of these amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated November 22.1982; 


(2) Amendment Nos. 47 and 30 to 
Facility Operating License Nos. NPF-4 
and NPF-7 and (3) the Commission's 
related letter dated May 4.1983. These 
items are available for public inspection 
at the Commission's Public Document 
Room. 1717 H Street. N.W.. Washington, 
D.C. 20555 and at the Board of 
Supervisors Office. Louisa County 
Courthouse, Louisa. Virginia 23093 and 
at the Alderman Library. Manuscripts 
Department. University of Virginia. 
Charlottesville. Virginia 22901. A copy 
of items (2) and (3) may be obtained 
upon request to the U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, Attention: Director. Division 
of Licensing. 

Dated at Bethesda. Maryland this 4th day 
of May 1983. 

For the Nuclear Regulatory Commission. 
Charles M. Trammell. 

Acting Chief. Operating Reactors Branch *£ 
Division of Licensing . 

(PR Ooc KM2B4S FtWd HMI M4 •»! 
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[Docket No< (50-266 and 50-3011 

Wisconsin Electric Power Co.; 

Issuance of Amendment to Facility 
Operating Licenses 

The Nuclear Regulatory Commission 
(the Commission) has issued 
Amendment No. 73 to Facility Operating 
License No. DPR-24 and Amendment 
No. 78 to Facility Operating License No. 

DPR-27 Issued to Wisconsin Electric 
Power Company (the Licensee), which 
revised Technical Specifications for 
operation qf Point Beach Nuclear Plant, 
Unit Nos. 1 and 2 (the facilities) located 
in the Town of Two Creeks. Manitowoc 
County. Wisconsin. The amendments 
are effective upon the date of issuance. 

The amendments allow temporary 
isolation of the shared motor driven 
auxiliary feedwater pumps for a unit 
during periods of startup, shutdown and 
surveillance testing provided the turbine 
driven auxiliary feedwater pumps are 
operable and capable of automatically 
delivering flow. 

The application for the amendments 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendments. Prior public notice 
of these amendments was not required 
since the amendments does not involve 
a significant hazards consideration. 


The Commission has determined that 
the issuance of these amendments will 
not result in any significant 
environmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in 
connection with issuance of these 
amendments. 

For further details with respect to this 
action, see (1) the application for 
amendments dated March 24.1983. (2) 
Amendment Nos. 73 and 78 to License 
Nos. DPR-24 and DPR-27, and (3) the 
Commission's related Safety Evaluation 
All of these items arc available for 
public inspection at the Commission's 
Public Document Room. 1717 H Street. 
N.W., Washington. D.C. 20555 and at the 
Joseph Mann Library, 151616th Street. 
Two Rivers. Wisconsin *54241. A copy of 
Items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555. Attention: Director. Division 
of Licensing. 

Dated at Bethesda. Maryland, this 4th day 
of May 1983. 

For the Nuclear Regulatory Commission. 

Charles M. Trammell, 

Acting Chief. Operating Reactors Branch No 
3, Division of Licensing . 

(rvt Doc »-13MAFUod *-12-83. MA am) 
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OFFICE OF PERSONNEL 
MANAGEMENT 

Federal Prevailing Rate Advisory 
Committee Annual Report; Notice of 
Availability 

Pursuant to the provisions of section 
10(d) of Ihe Federal Advisory Committee 
Act (Pub. L 92-463) and 41 CFR Part 
101-6, notice is hereby given to the 
availability of the Federal Prevailing 
Rate Advisory Committee 1982 Annual 
Report. 

The report summarizes the activities 
and recommendations of the Committee 
to the Director, Office of Personnel 
Management in dealing with the Federal 
prevailing rate systems for craft, trade, 
and labor employees paid from either 
appropriated or nonapproprinted fundi 
during calendar year 1982. 

Single copies of the report will be 
furnished without charge. Multiple 
copies can be furnished at a fair and 
equitable fee upon written request 
addressed to the Chairman. Federal 
Prevailing Rate Advisory Committee, 
Office of Personnel Management. Room 
1340,1900 E Street. N.W., Washington. 

D C. 20415. 
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The report may be otherwise 
examined and/or copies obtained at the 
above office and address between the 
hours of 8:00 a.m. and 4:30 pjn. Monday 
through Friday, legal holidays excluded. 
William B, Davidson, |r.. 

Chairman. Federal Prevailing Hole Advisory 
Committee. 

May * 1983. 

|KR Due. O-12M0 DM 5-12-83.848 *m\ 

PILLING COOC M25-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 13224; *12-54211 

Bankers National Life Insurance Co. 
et at.; Application for Order Granting 
Exemptions 

May ft. 1983. 

Notice is hereby given that Bankers 
National Life Insurance Company 
(“Bankers National'’). Bankers National 
Variable Account B ("Variable Account 
B“), a separate account registered under 
the Investment Company Act of 1940 
( Act") as a unit investment trust and 
DM, Securities Inc. (collectively, 
“Applicants**). 1559 Littleton Road, 
Parsippany, N.J. 07054. filed an 
application on January 5.1983 and 
amendments thereto on March 18,1983. 
April 15.1983, and May 2.1983 for an 
order of the Commission pursuant to 
Section 6(c) of the Act granting 
exemptions from the provisions of 
Sections 2(a)(32), 2(a)(35). 22(c), 28(a), 
27(c)(1), 27(c)(2), and 27(d) of the Act 
and Rule 22c~l thereunder to the extent 
necessary to permit the transactions 
described in the application and 
pursuant to Section 11 of the Act 
approving the terms of certain offers of 
exchange. All interested persons are 
referred to the application and 
amendments on file with the 
Gimmission for a statement of the facts 
and representations contained therein, 
which are summarized below, and are 
refcrrcd to the Act and the rules 
thereunder for a statement of the 
relevant provisions. 

Bankers National established 
Variable Account B for the purpose of 
funding certain variable annuity 
contracts which it intends to ofFer. 
Purchase payments under the contracts 
lm a front-end Bales load and 
applicable permium taxes, are allocated 
to a sub-account of Variable Account B 
investing in either the BNL Money 
Market Portfolio or the BNL Government 
Securities Portfolio of the Bankers 
National series Trust (the "Portfolios**). 
Contractowners will be permitted to 
transfer accumulated contract values 
between sub-accounts. Applicants state 


that the following deductions will be 
made from contract values: (i) A 
contract administrative charge of $36.00 
. per contract on each contract 
anniversary or upon total redemption of 
a contract prior to a contract 
anniversary; (ii) a mortality risk 
premium equal on an annual basis to 
0.75% of the daily net asset value of 
Variable Account B; (iii) a transfer 
processing fee of $5.00 for each transfer, 
and (iv) any applicable premium taxes. 

Applicants assert that the mortality 
risk premium is reasonable in relation to 
the risk assumed under the contracts, is 
consistent with the protection of 
investors in that it is designed to be 
competitive while not exposing Bankers 
National to undue risk of loss, and falls 
within the range of similar charges 
under comparable variable annuity 
products. In this respect, applicants 
represent that they reviewed the 
prospectuses of several comparable 
products to determine whether the 
charges were reasonable in relation to 
industry practice. Bankers National has 
examined oilier comparable variable 
annuity contracts and has determined 
that the mortality risk premium is less 
than or equivalent to the risk charges 
assesssed in those other contracts. 
Applicants represent that they have 
reviewed the contracts and registration 
statements of other separate accounts 
offering variable annuity contracts with 
comparable provisions and guarantees, 
which include pre-retirement death 
benefits, guaranteed annuity rates, non- 
guaranteed administrative charges and 
mortality charges. Based upon this 
review, applicants have concluded that 
the mortality risk premium is fair and 
reasonable. Applicants further represent 
that they will maintain and preserve at 
their offices, available to the 
Commission, the list of variable annuity 
contracts reviewed by them and the 
description of the basis upon which 
Applicants determined those contracts 
to be comparable. Applicants further 
represent that the contract 
administrative charge and transfer 
processing fee have been set at a level 
no higher than the estimated actual 
costs of administering the contracts and 
without expectation of profit. 

Section 0(c) of the Act provides, in 
pertinent part, that the Commission may 
exempt any person from any provision 
of the Act or its rules and Regulations if 
and to the extent necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the AcL Applicants request, pursuant to 
that provision, that they be granted 
exemptions from the provisions of 


sections 28(a) and 27(c) to allow: (i) The 
assets of variable account B to be held 
by the custodian. First Pennsylvania 
Bank, in open account in lieu of actual 
share certificates, and under an 
agreement that does not create a trust: 
(ii) deduction of the mortality risk 
premium; (iii) deduction of the contract 
administrative charge: (iv) the 
imposition of the transfer processing fee; 
and (v) deduction for premium taxes. 
Applicants also request exemptions 
from the provisions of Sections 2(a)(32). 
2(a)(35), 22(c), 27(c)(1), and 27(d) of the 
Act and Rule 22c-1 thereunder to the 
extent necessary to permit the 
imposition of the full contract 
administrative charge upon total 
redemption prior to a contract 
anniversary date. 

Finally, Applicants request approval 
pursuant to Sections 11(a) and 11(c) of 
the Act to the extent requested to permit 
the transfer between the Portfolios 
described in the application. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than May 31.1983. at 5:30 pun., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any. of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C, 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or, In the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. Persons who request a hearing 
will receive any notices and orders 
issued In this matter. After said date an 
order disposing of the application will 
be issued unless the Commission orders 
a hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

IPS Ooc «y-isr» riled 4-1X43. 844 «ttj 

BILL INC, COOC §010-01-81 


Self-Regulatory Organization; Boston 
Stock Exchange, Inc.; Applications for 
Unlisted Trading Privileges and of 
Opportunity for Hearing 

May a 1983. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 










21686 


/ 


Federal Register / Vol. 46, No. 94 / Friday, May 13, 1983 / Notices 


Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

Moog. Inc. 

Class A Common Stock. $1 Par Value 
(File No. 7-8828) 

UAL Inc. 

Convertible Preferred Series B, No Par 
Value (File No. 7-8827) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before May 31.1983 written 
data, views and arguments concerning 
the above-referenced applications. 
Persons desiring to make written 
comments should Hie three copies 
thereof with the Secretary of the 
Securities and Exchange Commission. 
Washington. D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon all the information available 
to it. that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretory. 

[FR Ooc KM20T1 Filed V-I2-SX »:4A am\ 

BtUJMG COOC SOIO-OI-tl 


(Release No. 22928; 70-6821] 

Central Power and Light Co.; Proposed 
Issuance and Sale of Adjustable Rate 
Preferred Stock at Competive Bidding 

May a, 1983. 

Central Power and Light Company 
(“CP&L’’). 120 North Chaparral St. 
Corpus Christi. Texas 78401. an electric 
utility subsidiary of Central and South 
West Corporation, a registered holding 
company, has filed a post-effective 
amendment to a declaration previously 
filed with this Commission pursuant to 
Sections 8 and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) 
and Rules 42 and 50 promulgated 
thereunder. 

By prior order in this proceeding 
(HCAR No. 22873. March 8.1983). the 
Commission authorized CP&L to issue 
and sell $100 million principal amount of 
first mortgage bonds and reserved 
jurisdiction over a proposal to issue and 
sell up to 500.000 shares of preferred 
stock at competitive bidding, with a 
fixed dividend rate, in one or more 
series from time to time through 


December 31.1983. The declaration has 
now been amended to seek 
authorization to sell all or part of the 
preferred stock either with a fixed 
dividend rate or an adjustable dividend 
rate, depending on market conditions at 
the time of sale. 

With regard to the adjustable rate 
preferred stock, the dividend rate for the 
• initial dividend payment period will be a 
fixed percentage. Thereafter, the 
adjustable dividend rate will be 
determined quarterly on the basis of a 
certain percentage (“reset amount’*) 
above or below the highest of (1) the 
average of the two most recent weekly 
per annum market discount rates for 
three-month U.S. Treasury bills, as 
published by the Federal Reserve Board 
during a specified period prior to each 
dividend payment period. (2) the 
average yield to maturity for actively 
traded marketable U.S. Treasury fixed 
interest rate securities (adjusted to 
constant maturities of ten years) during 
a specified period prior to each dividend 
payment period, or (3) the average yield 
to maturity for actively traded 
marketable U.S. Treasury fixed interest 
rate securities (adjusted to constant 
maturities of twenty years) during a 
specified period prior to each dividend 
payment period. In no event will the 
effective annual dividend rate, as 
adjusted in any quarter, be less than 5% 
or greater than 15%. 

In the event that any series of 
preferred stock is sold with an 
adjustable dividend rate, the terms of 
such series will include a prohibition for 
five years against redeeming such series 
with funds derived from the issuance of 
equity or debt securities at a lower 
effective cost of financing than the 
effective annual dividend cost to CP&L 
based upon the initial dividend rate for 
the appropriate series. 

CP&L intends to issue and sell the 
preferred stock through a primary shelf 
registration program in accordance with 
Rule 415 of the Securities Act of 1933 (17 
CFR 230.417). When specific provisions 
relating to the initial dividend period 
and the reset amount have been 
determined, except as indicated 
hereafter. CP&L proposes to employ 
alternative competitive bidding 
procedures in accordance with the 
Commission’s statement of policy 
pursuant to Rule 50(a)(5) under the Act 
(HCAR No. 22823. September 2, 1982). 
CP&L states, however, that the sales of 
additional preferred stock may require 
the assistance of underwriters, dealers 
or agents if market conditions at the 
time of the offering of the securities are 
unfavorable. Accordingly. CP&L may 
amend this tiling to seek an exemption 
from Rule 50 to offer the preferred stock 


through either negotiated or private 
sales. 

The declaration, as amended by the 
post-effective amendment, and any 
further amendments thereto are 
available for public inspection through 
the Commission’s Office of Public 
Reference. Any interested persons 
wishing to comment or request a hearing 
should submit their views in writing by 
|une 1.1983. to the Securities and 
Exchange Commission. Washington. 

D.C. 20549. and serve a copy on the 
declarant at the address specified above 
and proof of service (by affidavit or. in 
the case of an attorney at law. by 
certificate) should be filed with the 
request. Any request for a hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in this matter. 
After said date, the declaration as now 
amended or as it may be further 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretory. 

[FR Doc. SS-12W2 FUmI *45 *«| 

BILLING COOC 4010-01-41 


{Release No. 13221; 812-5506] 

Fidelity Tax Exempt Money Market 
Trust; Application for Order Granting 
Exemption 

May 6.1983. 

Notice is hereby given that Fidelity 
Tax Exempt Money Market Trust 
(“Applicant’’), 82 Devonshire Street, 
Boston, Massachusetts 02109. an open- 
end. diversified management investment 
company, filed an application on March 
24.1983, and an amendment thereto on 
April 29,1983, pursuant to Section 8(c) 
of the Investment Company Act of 1940 
(the “Act”), for an order of the 
Commission amending a previous order 
dated December 28,1979 (Investment 
Company Act Release No. 10999), which 
exempted the Applicant from Section 
2(a)(41) of the Act and the provisions of 
Rules 2a-4 and 22c-l thereunder. The 
requested amended order would grant 
an exemption from Section 12(d)(3) of 
the Act to permit Applicant to acquire 
rights to sell its portfolio securities to 
broker-dealers and would exempt 
Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder to the extent nccesbary 
to permit it to value such rights in the 
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manner proposed in the application. All 
interested persons are referred to the 
gpplication on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below. Such persons are 
also referred to the Act and the Rules 
thereunder for the complete text of those 
provisions thereof from which an 
exemption is being sought. 

The application states that under the 
previous order Applicant may compute 
its net asset value per share according 
to the amortized cost method subject to 
certain conditions, including, inter alia, 
a requirement that Applicant neither (a) 
purchase any instrument with a 
remaining maturity of greater than one 
year (except that Project Notes may 
have a maturity not to exceed 375 days), 
nor (b) maintain a dollar-weigh ted 
average portfolio maturity which 
exceeds 120 days. Applicant states that 
the conditions contained in its existing 
order comply in all respects with 
proposed Rule 2a-7 under the Act. 

Applicant now requests that the 
previous order be amended to permit it 
to purchase securities together with a 
nght to resell then to brokers or dealers 
at an agreed upon price or yield within a 
specified period prior to the maturity 
date of such securities (“stand-by 
commitments") and to value such 
commitments in the manner proposed in 
the application. Applicant states that it 
intends to enter into stand-by 
commitments solely for the purpose of 
maintaining portfolio liquidity. It 
represents that its acquisition of stand¬ 
by commitments will not affect the 
valuation or assumed maturity of the 
underlying municipal obligations which 
would continue to be valued at 
amortized cost. 

Section 6(c) of the Act provides, in 
part, that the Commission upon 
application may conditionally or 
unconditionally exempt any person, 
security or transaction or any class or 
classes of persons, securities or 
transactions, from any provision or 
provisions of the Act or of the rules 
thereunder, if and to the extent that such 
exemption is necessary or appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and prov isions of the Act. 

According to the application, the 
stand-by commitments will have the 
following features: (1) They will be In 
writing and will be physically held by 
the Applicant's custodian: (2) they may 
1 e exercisable by the Applicant at any 
time or during specified periods prior to 
he maturity of the underlying security; 

I w ill be entered into only with 
dealers, banks and broker-dealers who, 


in the judgment of the Board of Trustees, 
present an minimal risk of default; (4) 
Applicant's right to exercise them will 
be unconditional and unqualified; (5) 
although they may not be transferable, 
municipal obligations purchased subject 
to such commitments could be sold to a 
third party at any time, even though the 
commitment was outstanding; and (6) 
their exercise price will be (i) 

Applicant's acquisition cost of the 
municipal obligations which are subject 
to the commitment (excluding any 
accrued, interest which the Applicant 
paid on their acquisition), less any 
amortized morket premium or plus any 
amortized or original issue discount 
during the period Applicant owned the 
securities, plus (ii) all interest accrued 
on the securities since the last interest 
payment date during the period the 
securities were owned by the Applicant. 

The Applicant states that it intends to 
acquire stand-by commitments solely to 
facilitate portfolio liquidity and does not 
intend to exercise its rights thereunder 
for trading purposes. Applicant further 
states that since it values its municipal 
obligations on an amortized cost basis, 
the amount payable under a stand-by 
commitment will be substantially the 
same as the value assigned by Applicant 
to the underlying security. Applicant 
submits there is little risk of an event 
occurring which would make amortized 
cost valuation of its portfolio securities 
inappropriate. In the unlikely event that 
the market or fair value of securities in 
its portfolio were not substantially 
equivalent to their amortized cost value, 
the securities may, in the discretion of 
the Trustees, be valued on the basis of 
available market information and held 
to maturity. In such event, however, 
Applicant expects to refrain from 
exercising the stand-by commitments in 
such a situation to avoid imposing a toss 
on a dealer and jeopardizing Applicant's 
business relationship with that dealer. 

If necessary and advisable, the 
Applicant states that it will pay for the 
stand-by commitments, either separately 
in cash or by paying a high price for 
portfolio securities which are acquired 
subject to the commitment. As a matter 
of policy, the total amount "paid" in 
either manner for outstanding stand-by 
commitments held in Applicant's 
portfolio will not exceed Vfe of 1% of the 
value of its total assets calculated 
immediately after any stand-by 
commitment is acquired. 

It is contended tnat the acquisition of 
stand-by commitments will not affect 
the Applicant's net asset value per share 
and will not pose new investment risks. 

It is further contended that it is difficult 
to evaluate the likelihood of use or the 
potential benefit of a stand-by 


commitment. Therefore. It is expected 
that Applicant's Trustees will determine 
that stand-by commitments have a "fair 
value" of zero, regardless of whether 
any direct or indirect consideration was 
paid. Where the Applicant has paid for 
a stand-by commitment, its cost will be 
reflected as unrealized depreciation for 
the period during which the commitment 
is held. In addition. Applicant states that 
for purposes of complying with the 
condition of its amortized cost order 
that the doliar-weighted average 
maturity of its portfolio shall not exceed 
120 days, the maturity of portfolio 
security shall not be considered 
shortened or otherwise affected by any 
stand-by commitment to which such 
security is subject. 

Applicant represents that the 
relationship between it and the deuler 
will be comparable to a fully 
collateralized broker-dealer repurchase 
agreement or security loan and that the 
risk of loss that would result from the 
failure of a broker or dealer to fulifill its 
obligation under the stand-by 
commitment is not qualitatively 
different from the risk of loss faced by 
an investment company holding 
securities pending settlement after 
having agreed to sell the securities to a 
broker or dealer in the ordinary course 
of business. It is contended that 
Applicant's acquisition of stand-by 
commitments will not meaningfully 
expose its assets to the entrepeneurial 
risks of the investment banking 
business. Applicant further states that it 
will not acquire stand-by commitments 
to promote reciprocal practices, to 
encourage the sale of its share, or to 
obtain research services. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than May 31.1983, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any. of fact or law that are 
disputed, to the Secretary. Securities 
and Exchange Commission, Washington, 
D.C 20549. A copy of the request should 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. Persons who request a hearing 
will receive any notices and orders 
issued in this matter. After said date an 
order disposing of the application will 
be issued unless the Commission orders 
a hearing upon request or upon its own 
motion. 
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For the CommiMion. by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

|in Doc- S5-12BM riW 6-12-40: *46 aaf 
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(Release No. 19747; File No. SR-OCC-83- 
10J 

Filing and Immediate Effectiveness of 
Proposed Rule Change by Options 
Clearing Corporation 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act"), 15 U.S.C. 788(b)(1). notice is 
hereby given that on April 21.1983. the 
Options Clearing Corporation ("OCC") 
filed with the Securities Exchange 
Commission the proposed rule change 
as described herein. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

The proposed rule change reduces the 
fees applicable to clearing options on 
Government National Mortgage 
Association certificates, U.S. Treasury 
bills, bonds and notes, bank certificates 
of deposit, foreign currencies, stock 
indices, and other underlying non-equity 
instruments on which OCC may 
undertake to issue, clear and settle 
options in the future. The proposal, 
which reduces the fees for market- 
maker/specialist scratch trades from 
$.05 contract to $.015 per contrad and 
for all other trades from $.40 to $.075 per 
contract, is designed to reflect more 
accurately the operating costs of OCC*s 
non-equity options system based on 
current and anticipated volume levels. 
OCC believes that the proposed fee 
schedule allocates reasonable fees in an 
equitable manner among OCC's 
Clearing Members since the costs 
associated with the clearance of non¬ 
equity options are borne by those 
Clearing Members that participate in the 
clearance of non-equity options. 
Accordingly. OCC believes that the 
proposed rule change is consistent with 
Section 17A(b)(3)(D) of the Act. 

The foregoing change has become 
effective, pursuant to Section 19(b)(3)(A) 
of the Act and subparagraph (e) of the 
Securities Exchange Act Rule 19b-4. At 
any time within 60 days of the filing of 
such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 


Interested person are invited to 
submit written data, views and 
arguments concerning the submission 
within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission. 
Securities and Exchange Commission. 
450 5th Street N.W.. Washington, D.C. 
20549. Reference should be made to File 
No. SR-OCC-83-10. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
acordance with the provisions of 5 
U.S.C. 552. will be available for 
inspection and copying at the 
Commission's Public Reference Room, 
450 5th Street. N.W.. Washington. D.C 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspectin and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary. 

|KR Doc S3 I nr* RM *45 am) 
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I Release No. 19748; File No. SR-NSCC- 
83-5 J 

Filing and Immediate Effectiveness of 
a Proposed Rule Change by the 
National Securities Clearing 
Corporation. 

May 9. 1983. 

Hie National Securities Clearing 
Corporation (“NSCC") filed a proposed 
rule change on April 20.1983, pursuant 
to Rule 19b-4 under the Securities 
Exchange Ad of 1934. that establishes 
the Funds Only Settlement service 
("FOSS"). Under new NSCC Rule 41. 
NSCC participants must use FOSS to 
effect New York City delivery’ to. and 
receipt from other NSCC participants of 
items not related to securities ("FOSS 
items"), e.g., marks-to-the-market 
related to member-to-member stock loan 
activity. Previously. NSCC participants 
used NSCC's Envelope Settlement 
Service ("ESS") to effect delivery and 
receipt of those items. FOSS items will 
not include securities or due bills. Thus, 
the effect of the proposal is to create a 
physically and legally separate delivery 


vehicle for FOSS items and to permit 
ESS to be used exclusively for the 
delivery of securities-related items. 

FOSS's proposed operating 
procedures contained in new NSCC Rule 
41 are almost identical to the procedures 
for ESS in NSCC Rule 9. § 1. For 
example, FOSS items, like ESS items, 
will be delivered inside envelopes with 
attached credit lists. FOSS envelopes 
and credit lists, however, will be 
distinctively colored for easy 
identification. The only significant 
procedureal differences between ESS 
and FOSS are that (1) FOSS envelope 
deliveries can be made for the present 
only at NSCC's New York City facilities: 
(2) each FOSS envelope may be used to 
charge the account of a single receiving 
NSCC participant and can contain no 
more than five different FOSS items; 
and (3) a receiving NSCC participant, in 
the case of any irregularity or error, may 
adjust the questioned FOSS item 
directly with the delivering NSCC 
member. 

In addition, the proposal amends 
NSCC's Statement of Policy respecting 
NSCC's guarantee of ESS debits or 
credits. Previously, NSCC indicated in 
the Statement that NSCC would not 
guarantee debits and credits regarding 
items not related to securities which had 
been delivered or received through ESS 
Under the proposal, the Statement is 
amended to clarify that NSCC's 
guarantee for securities-related debits 
and credits extends only to ESS items 
and does not cover items processed 
through FOSS. 

Finally, the proposal includes FOSS 
fees and adjusted ESS fees. For each 
FOSS envelope delivered, received or 
reclaimed. NSCC will chaise $.35 per 
envelope. NSCC has increased its per 
envelope ESS delivery charge from $.35 
to $.45 during the "night zone," from 5 50 
to $.65 during the "early a.m. zone" and 
from $1.00 to $1.25 during the "late a.m. 
zone." NSCC states in its filing that 
these fee revisions are necessary 
because certain costs connected with 
ESS. such as bar code reader equipmen.. 
guard service and insurance, do not 
apply to FOSS, and. as a result, will 
need to be spread over reduced ESS 
activity. The propsed FOSS fees reflect 
the lower estimated costs for operating 
FOSS independently from ESS. 

NSCC believes that FOSS will benefil 
both NSCC and its participants in 
several ways. First, NSCC believes that 
separation of FOSS from ESS will 
enable NSCC to monitor more 
effectively the value of ESS activity, 
payment of which is guaranteed by 
NSCC under its Rules. Because of thu 
enhanced monitoring capability, NSCC 
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should be able to track more accurately 
its potential financial exposure from 
ESS activity. Second, because NSCCs 
potential financial exposure should be 
more readily identifiable. NSCC should 
be able to tailor its safeguarding 
mechanisms to that exposure, e.g., 

NSCC might be able to adjust the 
portion of its participants' clearing fund 
obligations related to ESS usage. Third, 
because of the proposal, NSCC should 
be better able to locate and control 
pending ESS and FOSS items and to 
take appropriate action under its Rules 
regarding those items. See. <?.#., NSCC 
Rules 9 and 12. As a result. NSCC and 
its participants should have enhanced 
protection against financial exposure 
from participant default. 

In its proposal. NSCC states that the 
proposed rule change is consistent with 
the Securities Exchange Act of 1934 in 
that the proposal will facilitate the 
prompt and accurate clearance and 
settlement of securities transactions, 
while assuring the safeguarding of 
securities and funds which are in the 
custody or control of NSCC or for which 
it is responsible. 

The foregoing change has become 
effective, pursuant to Section 19(b)(3)(A) 
of the Act and subparagraph (e) of 
Securities Exchange Act Rule 19b-4. At 
any time within 60 day9 of the filing of 
such proposed rule change, the 
Com mission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

Interested persons are invited to 
submit written data, views and 
arguments concerning the submission 
within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission. 
Securities and Exchange Commission, 

450 Fifth Street. N.W.. Washington. D.C. 
20549. Reference should be made to File 
No. SR-NSCC-83-5. 

Copies of the submission, all 
•ubsequent amendments, all written 
rtatements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
C.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Room. 


450 Fifth Street. N.W., Washington. D.C. 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

(Fit Doc 0-12V79 Fifed 4-12-8* ft45 «nj 

BILLING COOt 8010-01-41 


{Release No. 19744; SR-MSTC-82-19; SR- 
MCC-82-15J 

Midwest Securities Trust Company 
(''MSTC'') and Midwest Clearing 
Corporation (''MCC'*); Order Approving 
Proposed Rule Change 

May 9,1963. 

On September 10 and October 4,1982, 
MSTC and MCC, respectively, filed with 
the Commission pursuant to Section 
19(b)(2) of the Securities Exchange Act 
of 1934,15 U.S.C. 788(b)(2) (’’Act”) and 
Rule 19b-4 thereunder, proposed 
changes to MSTC’s and MCC's audit 
rules. These changes provide that; (1) 
the annual financial statements of 
MSTC and MCC be audited in 
accordance with generally accepted 
auditing standards by a firm of 
independent public accountants selected 
by MSTCs and MCC's Board of 
Directors, respectively; and (2) a study 
and evaluation of the system of internal 
accounting control pertaining to 
participants' security positions and 
related money balances be conducted 
on an annual basis by independent 
public accountants in accordance with 
standards established by the American 
Institute of Certified Public Accountants. 
MSTC's and MCC's existing rules and 
proposed changes are identical to one 
another and each consist of two 
sections. 

Notice of the proposed rule changes 
together with their substantive terms 
was given, with regard to MSTC. by 
publication of a Commission Release 
(Securities Exchange Act Release No. 
19615, March 10.1983) and by 
publication in the Federal Register (48 
FR 12879, March 28.1983) and with 
regard to MCC, by publication of a 
Commission release (Securities 
Exchange Act Release No. 19614. March 
18,1983) and by publication in the 
Federal Register (48 FR 12880, March 28, 
1983). 

The amendments to the first section of 
MSTC's Rule 17 and MCC's Rule 23 
adopt the language of the American 


Institute of Certified Public Accountants 
with respect to the auditing of financial 
statements of corporations. 

The amendments to the second 
section provide that a study and 
evaluation of the system of internal 
accounting control pertaining to 
participants' security positions and 
related money balances be conducted 
annually by independent public 
accountants in accordance with 
standards established by the American 
institute of Certified Public Accountants. 
These changes expand the scope of 
work performed by MSTCs and MCC’s 
independent public accountants. The 
amendments also allow MSTC and MCC 
flexibility in the timing and degree of 
physical count and confirmation 
verification of participants’ security 
positions and open transactions. This 
procedure is consistent with the manner 
in which other clearing agencies perform 
count and confirmation verification. 
Additionally. MSTC and MCC have 
stated that the language ’participants’ 
security positions and related money 
balances’' encompasses all activities 
that they perform for their participants 
and. in particular, all activities 
performed within the MST System. The 
MST System is an automated securities 
processing and reporting system that 
provide a variety of services for MSTC's 
and MCC's participants, including trade 
recording and processing, settlement, 
depository and other special services. 

The Commission finds that the 
proposed rule changes are consistent 
with the requirements of the Act and the 
rules and regulations thereunder 
applicable to registered clearing 
agencies and. in particular, the 
requirements of Section 17A of the Act. 
In addition, the Commission finds that 
the proposed rule changes are consistent 
with the guidelines as set forth in 
Securities Exchange Act Release No. 
16900 regarding the registration of 
clearing agencies and, in particular, with 
respect to the scope and period of the 
study and evaluation of the system of 
internal accounting control. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
proposed rule changes be, and they 
hereby are, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

(FR t)o& 83-12*71 Fifed 5-13-8* ft45 Mil) 
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t Release No. 19743; SR-MSRB-82-11) 

Municipal Securities Rulemaking 
Board; Order Approving Proposed 
Rule Change 

May 9,1983. 

The Municipal Securities Rulemaking 
Board ("MSRB"). 1150 Connecticut 
Avenue. N.W.. Washington. D.C.. 20036, 
submitted on July 23.1982. copies of a 
proposed rule change pursuant to 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 ("Act") and Rule 
19b-4 thereunder, to require the 
managing underwriter of a new issue of 
municipal securities to ensure that an 
application is made for the assignment 
of CUSIP numbers to the new Issue and 
to ensure that the assigned CUSIP 
numbers are affixed to or imprinted on 
the certificates of a new issue. It is the 
MSRB's belief that the generalized use 
of the CUSIP numbering system in the 
clearance and processing activities of 
the municipal securities industry will 
contribute to the improved efficiency of 
such activities and will enable dealers 
to place greater reliance on the CUSIP 
identification of these securities. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
18959, August 13,1982) and by 
publication in the Federal Register (47 
FR 36737, August 23.1982). All written 
statements Bled with the Commission 
and any person relating to the proposed 
rule change were considered and (with 
the exception of those statements or 
communications which may be withheld 
from the public in accordance with the 
provisions of 5 U.S.C. 552) were made 
available to the public in the 
Commission’s Public Reference Room. 

Of the seven comment letters received 
by the Commission on the proposed rule 
change five supported 1 and two 
opposed, the proposed rule change. 1 The 


1 Letter from Eleanor L Bisslnger. Executive Vice 
President. Lrbenthal and Co_ Inc. lo Donald F 
Donahue, MSRB. dated August IS 1982; letter from 
Frank S Panne. Vice President. National Bank of 
North America to Donald F. Donahue. MSRB. dated 
August 4.1962; letter from Arthur ). Kalita. 
Executive Director, Public Securities Association to 
Georgs A Fitzsimmons, Secretary. SEC, dated 
September 10.1962; letter from Gloria Rice. 
InterFirst Bank to MSRB. dated September 10.1962; 
letter from Clemens G. Hround* *. Bond Operations 
Officer. Continental Bank to Donald F. Donahue, 
dated September 7. 1962. 

• Letter from Ray T. Reed. President, Pint 
Securities Company to Sarah Ackereon. Securities 
and Exchange Commission ( ‘SEC”), dated August 
19, 1962: latter from R. Mack Brow. President. First 
Midstate Inc to Donald F. Donahue. Deputy 
Executive Director. MSRB. dated August 12.1962 


two commentators opposed to the 
proposed rule change view the eligibility 
criteria for assignment of CUSIP 
numbers as being overly inclusive. 

Under the proposed rule, the managing 
underwriter will be required to obtain a 
CUSIP number for any new issue which 
meets one of the following criteria: 1 (1) 
the par value of the issue is at least 
$500,000; (2) the par value of the issue is 
at least $250,000 and the issuer has 
outstanding debt in excess of $250,000; 
or (3) the issuer has outstanding debt in 
excess of $500,000. and a CUSIP 
subscriber requests assignment of a 
number to an issue regardless of par 
amount. Both commentators noted that, 
in their experience, bond issues of 
$500,000 are marketed locally and are 
frequently bought by one investor who 
keeps the issue until maturity, thus 
assignment of CUSIP numbers would 
impose a cost without a commensurate 
benefit. While this observation applies 
to any bond issue which is bought and 
held to maturity by one investor, the 
goal of the proposed rule is to affix 
CUSIP numbers to as large a universe as 
is practicable thereby encouraging the 
use of and reliance upon CUSIP 
numbers. Indeed, when the MSRB first 
published this proposed rule change. 1 a 
number of commentators felt that the 
proposed eligibility criteria would omit a 
substantial number of new issues and 
thereby limit the effectiveness of the 
rule. In light of these views, the MSRB 
decided to leave the eligibility criteria 
as initially proposed and consider 
changing the eligibility criteria as a 
separate matter. 1 

The MSRB also received a comment 
letter raising a potential anticompetitive 
aspect of the proposed rule change. 1 The 
commentator questioned the 
appropriateness of requiring 
underwriters to provide the information 
required by Rule G-34 solely to the 
CUSIP Service Bureau rather than 
providing the information to "all 
interested parties." The MSRB, in its 
contract with the CUSIP Service 
Bureau/ addressed this concern. The 


a Usues of local iiMWfflenl bonds or notes of ana 
year or less lo maturity are excepted. 

* The proposed rule change was published in the 
MSRB Report* In January 1962 for comment from 
the MSRB membership and other interested pariiea 
Such publication for comment is referred to as the 
“exposure freft.” In response to the exposure draft 
ths MSRB received 21 comment letters 20 of which 
favored the proposed rule chan#*. 

* On May 2 1963, the MSRB published a proposed 
modification of the eligibility criteria for public 
comment 

* See l&B(b)(2)(C). 

T Letter from Anthony M Msdoiini Chairman. 
MSRB to CUSIP Sen ie Bureau. Standard and Poor's 
Corporation, dated March 10. 19693. 


contract provides for limited use of the 
information provided pursuant to Rule 
G-34. 1 If the information is to be used 
for any other purpose or made available 
to any other person, the CUSIP Service 
Bureau is required to make the 
information available to all interested 
parties at the same time. 

The commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a self-regulatory 
organization and. in particular, the 
requiremnts of Section 15B of the Act 
and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.* 

George A. Fitzsimmons, 

Secretary. 

|KK Doc SS-12ST2 Filed S-12-O* a 41 »m| 

BILLING COOC S010-01 -44 


I Release No. 19742; Sfl-MSRB-63-2] 

Municipal Securities Rulemaking 
Board; Order Approving Proposed 
Rule Change 

May 9, 1983. 

The Municipal Securities Rulemaking 
Board ("MSRB"), 1150 Connecticut 
Avenue, N.W., Washington, D.C. 20036. 
submitted on March 8.1983, copies of a 
proposed rule change pursuant to 
Section 19(b)(1) of die Securities 
Exchange Act of 1934 ("Act") and Rule 
19b-4 thereunder, to require inclusion of 
the CUSIP number on the customer 
confirmation for any municipal issue to 
which a CUSIP number has been 
assigned. The MSRB believes that the 
rule change will promote more accurate 
identification of and more efficient 
transfer of municipal securities held by 
customers. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
19647. April 4.1983) and by publication 
in the Federal Register (48 FR 15357, 
April 8.1983). All written statements 
filed with the Commission and all 
written communications between the 
Commission and any person relating to 


• The information provided is lo be usea solely h* 
the purpose of assigning and disseminating CUSJP 
numbers. 

• 17 CFR 200 30-3(«)(12) 
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the proposed rule change were 
considered and (with the exception of 
those statements or communications 
which may be withheld from the public 
in accordance with the provisions of 5 
U.S.C. 552) were made available to the 
public at the Commission's Public 
Reference Room. 

The Commission received one 
comment letter on the proposed rule 
change, which was in favor of the 
change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a self-regulatory 
organization and, in particular, the 
requirements of Section 15B and the 
rules and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act that the 
above-mentioned proposed rule change 
be, and hereby is. approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 

authority. * 1 

George A. Fitzsimmons. 

Secretary. 

|KN Doc SS-L2S70 tIM S-12-S3; Mi mb| 

HLLJMO COOC S010-01-41 


I Release No. 19636A; SR-PSE-83-3) 

Pacific Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 

May 9,1983. 

On January 28.1983. Securities 
Exchange Act Release No. 19838 was 
i.sKued approving a proposed rule change 
by the Pacific Stock Exchange. Inc. 
(“PSE") 618 Spring Street. Los Angeles, 
CA 90014. to amend PSE Options Floor 
Procedure Advice B-6. concerning a 
market maker's use of floor brokers to 
effect transactions for the market 
maker's account. The advice was 
amended to provide, among other things, 
that a market maker "if possible" 
prepare a written order ticker. The 
Federal Register publication of the 
release. 48 FR 14796, April 5.1983, 
incorrectly referred to a "floor broker" 
as the subject of this exchange 
requirement; the correct designation 
should be "market maker". 

For the Commission, by the Division of 
Market Regulation pursuant lo delegated 

authority. 

Georg® a. Fitzsimmons. 

Secretary^ 

{FR Doc BV12P80 Plied VI2 41 8:43 urn] 

*UJNQ COOC 8010-01-41 


TCW 3*130-3<*H12!. 


(Release No. 13222; $11-698) 

Pligrowth Fund, Inc.; Application for 
Order 

May 6.1983. 

Notice is hereby given that Pligrowth 
Fund. Inc. ("Applicant"), Two Shell 
Plaza. 777 Walker, Suite 2000, Houston. 
TX 77002, registered as an open-end. 
diversified, management investment 
company under the Investment 
Company Act of 1940 ("Act"), filed an 
application on January 24.1983, for an 
order of the Commission pursuant to 
Section 8(f) of the Act. declaring that it 
has ceased to be an investment 
company as defined in the Act. All 
interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below. 

Applicant states that it was organized 
under the laws of Delaware and 
registered under the Act on November 
11.1955. The application further states 
that on March 22.1982, Applicant's 
Board of Directors approved a Plan and 
Agreement of Merger ("Plan") pursuant 
to which Applicant and Southwestern 
Investors, Inc., would be merged into 
Plitrend Fund, Inc. ("Merger"). On June 
11.1982. a Notice of a Special Meeting of 
Stockholders, Prospectus/Proxy 
Statement, and Proxy Card were mailed 
to holders of record of Applicant's 
capital stock as of May 26.1982. At that 
Special Meeting, held on July 23,1982. 
Applicant's stockholders approved and 
adopted the Plan, and the Merger was 
consummated on July 28,1982. The 
application also states that Applicant 
has no assets and no shareholders, is 
not a party to any litigation or 
administrative proceedings, and is not 
engaged in any business activities other 
than those necessary for the winding-up 
of its affairs. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the 
Commission, upon application, finds 
that a registered investment company 
has ceased to be an investment 
company, it shall so declare by order, 
and that upon the effectiveness of such 
order, the registration of such company 
under the Act shall cease to be in effect. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than May 31,1983. at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any. of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission. Washington. 
D.C. 20549. A copy of the request should 


be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or. in the 
case of an attorney-at-law. by 
certificate) shall be filed with the 
request. Persons who request a hearing 
will receive any notices and orders 
issued in this matter. After said date, an 
order disposing of the application will 
be issued unless the Commission orders 
a hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

(Fit Dot «V 13883 PlUd Vtt-*X845«l»| 

B11LIHQ COOC 80IV01-M 


(Release No. 34-1973* File No. SR-AMEX- 
62-22, Arndt No. 3) 

Self-Regulatory Organizations; 
Proposed Rule Change by American 
Stock Exchange, Inc. Relating to Stock 
Index Options 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C 78s(b)(l), notice is hereby given 
that on May 2,1983 the American Stock 
Exchange, Inc. filed with the Securities 
and Exchange Commission the proposed 
rule change as described in Items L It 
and III below, which items have been 
prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The American Stock Exchange. Ijic. 
("Amcx" of the "Exchange") is 
amending File No. SR-AMEX-82-22 to 
make certain revisions to the 
"Information Technology" index and the 
"Oil and Gas" index, which were 
proposed in that submission as 
underlying indices for Exchange-traded 
options. The Exchange is also 
redesignating the "Information 
Technology" index as the "Computer 
Technology" index. 

The Exchange is also proposing to 
establish $100 million equivalent value 
as the ceiling for position limits (to be 
expressed in terms of numbers of option 
contracts) which the Exchange may 
establish in respect of options on 
industry indices. (For the purpose of 
establishing position limits, the dollar 
value of a position is deemed to be the 
product of the current index group value 
and the index multiplier times the 
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number of contracts on the same side of 
the market.) 

In addition, the Exchange is proposing 
to adopt a Commentary under its rule 
governing stock index option trading 
rotations, halts and suspensions (Rule 
918C) to provide that, in the case of 
options on an industry index, an opening 
trading rotation may not be commenced 
until underlying stocks accounting for at 
k*ust 50% of the aggregate market value 
of all of the stocks on which the index is 
based have opened for trading in the 
primary market(s) for such stocks, and 
that trading in such options will be 
halted if trading has been halted or 
suspended in the primary market(s) for 
any combination of underlying stocks 
accounting for 20% or more of the 
current index group values. 

II. Self-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for. the Proposed Rule 
Change 

The purpose of adjusting the group of 
stocks comprising the proposed 
"Information Technology" index a9 
originally filed is to concentrate the 
focus of the index more specifically on 
corporations which are strongly 
involved in the computer industry. The 
index has. accordingly, been 
redesignated as the "Computer 
Technology" index. The "Oil and Gas" 
index has been modified to add Texas 
Oil and Gas Corp.. and to delete 
General American Oil. 

The Exchange is proposing to fix $100 
million equivalent dollar value as the 
ceiling for industry index option position 
limits in order to establish position 
limits for industry index options at a 
level which would bear an appropriate 
relationship to position limits which the 
Commission has approved for options 
on broad market stock indices and for 
options on individual stocks. With 
respect to the Oil and Gas and 
Computer Technology index options, the 
Exchange is proposing to establish 8.000 
contracts as the initial position and 
exercise limits. 


• Although the Comm im ton has approval! 
minimum customer margin requirements applicable 
to "uncovered” short positions in options on broad 
market indices, the appropriate margin for option! 
on industry Indices has not yet been determined. 
Sint Securities Exchange Act Release Noe. 10567 
(especially footnote 17) and 19666 (March 10.196.1 
and April 16.1963V 46 FR 11193 and 1742S (March 
16.1963 and April 22.1963). See File Nos. SR- 
CBOE-62-20 and SR-Amex-62-20. 


The Exchange is proposing to adopt 
the standards herein proposed regarding 
openings and trading halts for industry 
index options because Rule 918C 
contemplates that the Exchange will 
establish such standards for each stock 
index option approved for trading on the 
Exchange, and the Exchange believes 
that the proposed standards are 
comparable to those adopted in regard 
to other stock index options. 1 

The Exchange believes that the 
implementation of trading in industry 
index options and, in particular, in 
options on the proposed Computer 
Technology and Oil and Gas indices, 
under the Exchange's general rules 
governing stock index options (Part V, 
Section 11 of the Exchange's rules) as 
proposed to be amended by this 
submission would be consistent with the 
requirements of the Securities Exchange 
Act of 1934 (the "Act") and the rules and 
regulations thereunder applicable to the 
Exchange. Such trading would 
specifically comport with Section 6(b)(5) 
of the Act, in that members of the public 
would be provided with useful new 
hedging and trading opportunities under 
a scheme of regulation designed to 
facilitate the maintenance of a fair and 
orderly market, prevent fraudulent and 
manipulative acts and practices, and 
promote just and equitable principles of 
trade. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule changes will not 
impose a burden on competition. 

C, Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants . or Others 

No written comments were solicited 
or received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 


organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. N.W. 
Washington. D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and ail written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 

Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: May 6.1963. 

George A. Fitzsimmons, 

Secretary . 

Exhibit A.—Computer Technology Index 
(Previously designated as “Information 
Technology" Index) 

Chart I attached hereto lists the stocks 
included In the Computer Technology Index, 
together with information as to the exchanges 
on which they are listed, the exchanges on 
which options on those stocks are traded, 
and the price per share, number of shares 
outstanding, and market value of each stock. 
Italics indicate the names of stocks which 
have been added to the Information 
Technology index in connection with 
converting that index into the Computer 
Technology index. 

Chart iHisfs the stocks which have been 
deleted from the Information Technology 
index in connection with converting that 
index Into the Computer Technology index, 
together with the same categories of 
information included in Chart L 
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Chart l—C omputer Technology Index 
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Chart II —Stocks Deleted From Information Technology Index 
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I Release No. 34-19675A; FU* No. SR 
NASO-S3-1J 


Self-Regulatory Organizations; 
Proposed Rule Change by National 
Association of Securities Dealers, Inc. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934.15 
U.S.C. 7as(b)(l), notice is hereby given 
that on January 20.1983. the National 
Association of Securities Dealers. Inc. 
(’’Association**) filed with the Securities 

*nd Exchange Commission 
[ Commission") the proposed rule 
nhunge as described in Items 1, II. and III 

below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
supplement Us earlier notice published 
in 48 FR 17166 (April 21.1983) and solicit 
comments on the additional issues 
presented in this notice. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change adds a new 
section to Schedule D to Article XVI of 
the Association’s By-Laws for the 
purpose of implementing a system for 
the exchange of information on direct 
participation program (primarily limited 
partnership) securities ( “System"). The 
provisions of the proposed rule change 
describe qualifications for subscribers to 
the System and the securities on which 
information may be entered into the 
System. 

II. Self Regulatory Organization's 
Statement Regarding the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 


and discussed any comments it received 
on the proposed rule change. The text of 
these comments may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B). and (C) below, of the 
most significant aspects of such 
statements. 

(A) Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for. the Proposed Rule 
Change 

This proposed rule change is the result 
of many months study by the 
Association's Real Estate Committee of 
possible means for developing a system 
for the exchange of information on 
direct participation program securities, 
during which a survey of members was 
conducted in early 1980 to determine 
interest in such a System. Almost 20 
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percent of the membership responded, 
with 69 percent favoring establishment 
of a System. 

In order to implement such an 
information system, the Association is 
proposing to amend Schedule D to 
Article XVI of the Association's By- 
Laws to incorporate certain technical 
rules as new Part XV. This proposed 
rule change is consistent with Sections 
15A(b)(6) and 15A(b)(U) of the 
Securities Exchange Act of 1934, as 
amended (“Exchange Act"). 

Description of System 

The proposed rule change would 
enable the Association to establish an 
"electronic bulletin board" that will 
provide a means of communications for 
an exchange of information but no 
execution capability. Broker/dealers 
participating in the System will not be 
required to maintain firm, continuous or 
two-sided quotations and will not 
necessarily function as market-makers 
in the normal sense. The System will be 
accessed through NASDAQ terminals 
and will provide subscribing members 
with on-line ability to enter and update 
indications of interest in any security 
approved for the System and to query a 
data base to review information on 
individual securities or groups. 

Analysis of Proposed Amendment to 
Schedule D to By-Laws 

Following is a discussion of the 
provisions of proposed Part XV to 
Schedule D. 

Section A: General 

Section A contains a general 
prohibiten on the entry of information 
into the System except in accordance 
with the proposed rule. 

Section B: Definitions 

Section B incorporates definitions of 
"direct participation program system." 
"eligible broker/dealer." "authorized 
security." and “trading unit" into the 
proposed rule. The terms defined in 
Section B are, for the most part, self- 
explanatory. The term "trading unit" is 
defined to be the minimum number of 
direct participation program securities 
which can be transferred as a unit 
pursuant to the terms contained in the 
partnership agreement of the program. 

Section C: Eligible Broker/Dealers 

Paragraph 1 of Section C sets forth the 
qualifying criteria which a broker/ 
dealer must meet in order to be 
considered eligible to enter information 
into the System. The first two criteria. 
Subparagraphs l.a. and are the 
familiar requirements that a broker/ 
dealer must be registered with the 


Securities and Exchange Commission 
and a member in good standing of the 
Association, as well as qualified with 
the Association to conduct a general 
securities business or a business in 
direct participation programs. 

Subparagraph lx. of Section C 
requires that a broker/dearler must 
maintain net capital of at least $25,000 
to be eligible to enter information into 
the System. The Association's 
interpretation of the $25,000 net capital 
requirement relates only to actual 
capital held and not to the firm*9 ability 
to hold customer funds or securities. 
Under this interpretation, a firm can 
elect to participate in the System by 
obtaining the requisite additional 
capital, although the firm is not qualified 
to handle customer funds and securities. 

In addition, the Association has 
determined that broker/dealers unable 
to meet the $25,000 net capital standard 
may be able to arrange to have access to 
the system through other broker/ 
dealers. Under this interpretation, a firm 
without sufficient net capital may be 
able to enter into a relationship with a 
firm with the requisite $25,000 net 
capital to clear the transaction in the 
System. 

Paragraph 2 of Section C establishes 
the general requirement that a broker/ 
dealers entering information into the 
System must have reasonable grounds 
to believe that the information 
represents a bona fide indication of 
interest in the purchase or sale of a 
trading unit of securities. In addition, 
where the indication of interest is for the 
sale of a trading unit, the broker/dealer 
must have reasonable grounds to 
believe that the unit will be transferred 
to a purchaser. 

Section D: Authorized Securities 

Paragraph 1 of Section D requires that 
the security be issued by a direct 
participation program and be currently 
registered under Section 12(g) of the 
1934 Act; that the issuer be current in its 
reporting requirements under the 1934 
Act; that the partnership have issued 
and outstanding at least 10.000 trading 
units owned by not less than 300 
persons; and that at least one broker/ 
dealer stands ready to enter information 
into the System on the security. 

Paragraph 2 of Section D describes the 
circumstances under which an 
otherwise eligible security shall not be 
authorized for entry into the System and 
an authorized security will be subject to 
suspension or cancellation of its 
authorization. Such circumstances 
include the suspension of the security 
from being traded over-the-couter. 
failure by the issuer to promptly disclose 
to the public any material information 


which may affect the value of its 
securities or influence investors* 
decisions, and the fact that the security 
is no longer registered under Section 
12(g) of the 1934 Act. Paragraph 2 of 
Section D also includes the restriction 
that an eligible security is not 
authorized where the security is the 
subject of a public offering which has 
not yet been terminated. 

(B) Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule change will 
promote competition to the extent that 
the System will provide a more efficient 
means to publicize offers to buy or sell 
partnership securities, resulting in a 
more efficient pricing mechanism for 
such securities. At the same time, the 
proposed rule change will have an 
impact on competition to the extent that 
only members of the Association 
qualified to deal in direct participation 
program securities that maintain net 
capital of at least $25,000 will be eligible 
to enter information into the System, 
while other members of the Association 
and non-members will not be similarly 
eligible. However, the Association 
believes that the burden imposed is not 
unduly burdensome or inappropriate in 
light of the regulatory objectives sought 
to be achieved in furtherance of the 
Association’s obligations under the 
Exchange Act. 

(C) Self-Regulatory Organization *s 
Statement of Comments on the Proposed 
Rule Change Received From Members. 
Participants , or Others 

The proposed rule change was 
published for member comment in 
Notice to Members 82-13 (March 9, 

1982). The Association received a total 
of 18 comments on the rule proposal. 
After due consideration of the comments 
received, the Board of Governors 
approved an amended version of the 
rule. The Commission, however, is 
particularly interested in receiving 
comments on the following matters 
which were among the issues raised in 
the comment letters. 

1. Should the issuer of a DPP security 
be involved in the decision concerning 
whether to include the Security in the 
System? 

2. Is the requirement of 10.000 trading 
units an appropriate standard for 
determining if a DPP should be 
authorized for entry into the System? 

3. Should restrictions apply to when a 
broker/dealer can enter quotes for an 
Approved Security into the System: 
during Ihe public offering, after the 
public offering, or after a specified 
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‘seasoning period" following the 
offering? 

4. Will the inclusion of an Approved 
Security in the System and the 
subsequent secondary trading of the 
security affect its tax status as a 
partnership? 

5. Is the requirement of a minimum of 
$25,000 worth of net capital for a 
Qualified Member appropriate or should 
the amount be greater or lower? 

8. If a DPP contain a provision wherby 
the issuer will buyback interests in the 
DPP at a specified price, should the 
quotes entered into the System be no 
lower than the "buy-back" price or 
should such quotes, at least, indicate the 
estimated buy-back price? 

7. In light of the fact that the value of 
a DPP security is often dependent on a 

articular investor's tax objectives, will 

roker-dealers have a resonable basis 
for the submission of priced indications 
of interest? 

8. Should the System display trade 
information (e.#.. price, time or size of 
the last transaction) concerning the prior 
sales of an Approved Security? 

9. Due to the possibility that different 
units of the same DPP may have 
different tax bases, should information 
on a security inserted into the System 
include details regarding the current tax 
bases of the units offered for sale? 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the publication of 
this Notice in the Federal Register or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such longer 
period to be appropriate and publishes 
its reasons for so finding or (ii) as to 
which the seif-regulatory organization 
consents, the Commission will: 

A. By order approve such proposed 
rule change, or 

B Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. N.W H 
Washington. D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 


may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section. 
450 Fifth Street, N.W., Washington, D.C 
Copies of such filings will also be 
available for Inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

May 9,1983. 
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[Release No. 22931; 70-66631 

Southwestern Electric Power Co.; 
Proposal To Issue and Sell Pollution 
Control Bonds; Exception From 
Competitive Bidding 

May 9.1983. 

Southwestern Electric Power 
Company ("SWEPCO") P.O. Box 1106. 
Shreveport, Louisiana 71158, an electric 
utility subsidiary of Central and South 
West Corporation, a registered holding 
company, has Bled an application- 
declaration and an amendment thereto 
with this Commission pursuant to 
Sections 6(a). 7, 9(a)(1), 10, and 12(d) of 
the Public Utility Holding Company Act 
of 1935 ("Act") and Rules 44 and 50(a)(5) 
promulgated thereunder. 

By order dated August 20.1981 
(HCAR No. 22171), the Commission 
authorized SWEPCO to enter into an 
Installment Sale Agreement 
("Agreement") with the Sabine River 
Authority of Texas (the "District"), an 
instrumentality of the State of Texas. 
Pursuant to the Agreement, the District 
would finance certain pollution control 
facilities for a SWEPCO generating 
plant being contructed near Hallsville. 
Texas. The District issued $72,500,000 of 
11 Vg% Pollution Control Revenue Bonds 
in September 1981. due October 1.1984 
(the "1981 Bonds"). SWEPCO pledged, 
revenues to the District to cover the 
costs of the 1981 Bonds. Republic Bank 
Dallas N.A. is Trustee under the bond 
indenture. The bonds were payable from 
and secured by SWEPCO’s pledge of 
revenue. After construction of the 
facilities, title to the facilities will 
automatically vest in SWEPCO. 

SWEPCO seeks Commission 


authorization to enter into an 
Amendment to the Agreement 
("Amendment") for the issuance and 
sale of additional bonds ("Bonds") prior 
to October 1.1984. to refinance the 1961 
Bonds and to cover additional facilities 
costs. The Bonds will bear interest 
payable semi-annually and will mature 
within 30 years. The District will issue 
and sell the Bonds through negotiation 
pursuant to an Underwriting Agreement, 
subject to SWEPCO's approval. 
SWEPCO will not be a party to the 
underwriting agreement, but will make 
certain representations to the 
underwriters. The terms and conditions 
of the Bonds will be determined by 
negotiation. The Amendment will 
contain an unsecured commitment by 
SWEPCO to pay the District at specified 
times amounts sufficient to cover the 
Bonds' debt service, including principal, 
interest, and redemption premiums, as 
well as other District expenses 
associated with the Bonds. The Bonds 
will be special obligations of the District 
payable only out of SWEPCO’s 
payments under the Amendment and 
are not general obligations of the 
District. 

SWEPCO requests an exception from 
the competitive bidding requirements of 
Rule 50 pursuant to subsection 50(a)(5) 
because the District's Bonds are being 
issued and sold by the District through 
its selected underwriters. 

The application-declaration and any 
amendments thereto are available for 
public inspection through the* 
Commission's OfTice of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by June 2, 
1983. to the Secretary. Securities and 
Exchange Commission, Washington. 

D.C. 20549. and serve a copy on the 
applicant-declarant at the address 
specified above. Proof of service (by 
affidavit or. in the case of an attorney at 
law. by certificate] should be filed with 
the request. Any request for a hearing 
shall identify specifically the issues of 
fact or law that are disputed. A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
copy of any notice or order issued in this 
matter. After said date, the application- 
declaration. as amended or as it may be 
further amended, may be granted and 
permitted to become effective. 

For (he Commission, by (he Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

|PS Doc 83-12077 nw 5-15-83, 845 «mj 
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[ Release No. 22927; 70-68201 

West Texas Utilities Co.; Proposal To 
Issue and SefV Adjustable Rate 
Preferred Stock at Competitive 
Ridding 

May 6. I960. 

West Texas Utilities Company ("West 
Texas”). 301 Cypress. Abilene. Texas 
79601. an electric utility subsidiary of 
Central and South West Corporation, a 
registered holding company, has filed a 
post-effective amendment to a 
declaration previously filed with this 
Commission pursuant to Sections 6 and 
7 of the Public Utility Holding Co m pany 
Act of 1935 (‘’Act”) and Rules 42 and 50 
promulgated thereunder. 

By prior order in this proceeding 
(HCAR No. 22916. April 20.1982). West 
Texas was authorized to issue and sell 
at competitive bidding up to 250.000 
shares of preferred stock, with s fixed 
dividend rate, from time to time during 
the period ending December 31.1983. 

The declaration has now been amended 
to seek authorization to sell aO or part of 
the preferred stock either with a fixed 
dividend rule or an adjustable dividend 
rate, depending on market conditions at 
the time of sale. 

With regard to the adjustable rate 
preferred stock, the dividend rale for (he 
initial dividend payment period will be a 
fixed percentage. Thereafter, the 
adjustable dividend rate will be 
determined quarterly on the basis of a 
certain percentage preset amount* *”) 
above or below the highest of ft) the 
average of the two most recent weekly 
per annum market discount rates for 
three-month U.S. Treasury bills, as 
published by the Federal Reserve Board 
during a specified period prior to each 
dividend payment period. (2) the 
average yifdd to maturity for actively 
traded marketable U.S. Treasury fixed 
interest rate securities (adjusted to 
constant maturities of ten years) during 
a specified period prior to each dividend 
payment period, or (3) the average yield 
to maturity for actively traded 
marketable U.S. Treasury fixed interest 
rate securities (adjusted to constant 
maturities of twenty years) during a 
specified period prior to each dividend 
payment period. In no event will the 
effective annual dividend rate, as 
adjusted in any quarter, be less than 5% 
or greater than 1 5%. 

In the event that any series of 
preferred stock is sold with an 
adjustable dividend rate, the terms of 
such series will include a prohibition for 
five years against redeeming such series 
with funds derived from the issuance of 
equity or debt securities at a lower 
effective cost of financing than the 


effective annual dividend cost to West 
Texas based upon the initial dividend 
rate for the appropriate series. 

West Texas intends to issue and sell 
the preferred slock through a primary 
shelf registration program in accordance 
with Rule 415 of the Securities Act of 
1933 (17 CFR 230,415). When specific 
provisions relating to the initial dividend 
period and the reset amount have been 
determined, except as indicated 
hereafter. West Texas proposes to 
employ alternative competitive bidding 
procedures in accordance with the 
Commission’s statement of policy 
pursuant to Rule 50(a)(5) under the Act 
(I ICAR No. 22023. September 2,1902). 
West Texas states, however, that the 
sales of additional preferred stock may 
require the assistance of underwriters, 
dealers or agents if market conditions at 
the time of the offering of the securities 
are unfavorable. Accordingly. West 
Texas may amend this filing to seek an 
exemption from Rule 50 to offer the 
preferred stock through either 
negotiated or private sales. 

The declaration, as amended by the 
post-effective amendment, and any 
further amendments are available for 
public inspection through the 
Commission’s Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by June 1. 
1983. to the Secretary. Securities and 
Exchange Commission. Washington. 

D.C. 20549. and serve a copy on the 
declarant at the address specified 
above. Proof of service (by affidavit or. 
in the case of an attorney at law. by 
certificate] should be filed with the 
request Any request for a hearing shall 
identify specifically the issues or fact or 
law that are disputed. A person who so 
requests wifi be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in this matter. 
After said date, the declaration, as now 
amended or as it may be further 
amended, may be permitted to become 
effective. 

For lh«? Commix*on. by the Division of 
Corporate Regulation. pursuant to delegated 
authority. 

George A. Fttisauunons, 

Secretary. 

pX Dor.. !£*■ IAm| 
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iRelease No. PA-7) 

Privacy Act of 1974; Amendments to 
System of Records 

agency: Securities and Exchange 
Commission. 


action: Notification of amendments to 
the system of records. 

summary: The Commission is amending 
two systems of records governing 
maintenance of employee performance 
appraisal related documents in order to 
conform the rules to new regulations 
concerning government-wide 
maintenance of Employee Performance 
File ("EPF") systems recently adopted 
by the Office of Personnel Management 

EFFECTIVE DATE: May 13,1983. 

FOR FURTHER INFORMATION CONTACT: 

Laurie Schaffer. Office of the General 
Counsel (302) 272-2453. 

SUPPLEMENTARY INFORMATION: The 
Commission today announces 
amendments to its System of Records 
(the "System**) published' pursuant to 
the Privacy Act of 1974.* the 
amendments, which are effective 
immediately, change two sections of Uv 
System: SEC-47, concerning Office of 
Personnel Code of Conduct and 
Employee Performance Files; 9 and SEC- 
50. concerning Office of Personnel 
Position Classification files. 9 The 
amendments are necessary in order to 
conform the Commission s system with 
recent amendments to Office of 
Personnel Management ("OPM”) 
regulations governing maintenance and 
use of personnel records by federal 
agencies,* 

Prior to the amendments to federal 
personnel regulations enacted by OPM 
records and files maintained by the 
Commission to implement its employe* 1 
performance appraisal plan were 
considered pert of the government wide 
Privacy Act system of records, identified 
as OPM/GOVT-1. General Personnel 
Records. - Recently OPM determined 
that performance appraisal records of 
government employees should be 
categorized as a new system of records 
in order to facilitate accurate 
description of the categories of records 
in personnel folders, identify the 
purposes for which such records are 
maintained and narrow the scope of 
permissible routine uses of the 
information. Performance appraisal 
records, whether maintained in an 
envelope in lieu of a separate file or in 
automated or mi c r of orm versions, are 


• See 41 FR 41SSO (September 22. W7t}. 

• $ U-Stll 5&2M#tf4K1974|. See 5 CFR 2B& Sob^n 
D which require* each agency to establish end 
maintain an Employee Peitnnnauce File Record 
System. 

•See 41 FR 41 »0 (September SL WTSt. 

•See 47 PR 41583 (September 22. tS7t»). 

' See Office at Personnel Management. Federal 
Parsonwd Buftrtfcs 293-2D (February 22. 1982* me 
o/u> 47 KR 3231 (January 22.19*21 

• Sea 45 FR 78415 (November 25.1980). 
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considered part of a new system of 
records, identified as OPM/GOVT-2 
and may be diSclosed only according to 
routine uses promulgated in the OPM/ 
GOVT-2 EPF system notice. 1 

Accordingly, in order to avoid 
duplicative designations, the 
Commission is amending the System to 
delete certain categories, and routine 
uses of records and to change the 
method of record retrieval. The 
following categories of records are being 
deleted from SEC-47: (1) Initial 
performance evaluations: (2) employee 
questionnaires; (3) reports on employees 
completing their probationary year and 
(4) award recommendations. The 
categories of records which are being 
deleted from SEC-50 are: (1) 
organization charts and (2) annual 
performance rating and position 
classification certifications. In addition, 
the category entitled "super-grade 
position submissions" in SEC-50 is 
being changed to "supeigrade history 
file. Amendments to the sections in 
SKC-47 and 50 concerning routine uses 
and retention and retrieval are also 
being made to reflect the changes in the 
categories.* * 

SEC-47 and SEC-50 as amended are 
set forth below. 

1. In "Categories of records" remove 
paragraphs (a) through (d) and 
redesignate paragraphs (e) through (g) 
an paragraphs (a) through (c). 

2. In "Routine uses of records" remove 
paragraphs (1) through (5) and 
redesignate paragraphs (6) through (13] 
us paragraphs (1) through (8); revise 
newly redesignated paragraph (1). 

3. Revise paragraph titled "Retention 
and disposal". 

4. In "Systems manager(s) and 
address" remove "500 North Capitol" 
and add "450 5th Street, NW. M 

5. In "Notification procedure" remove 
"1100 L Street" and add "450 5th Street." 

6. In "Records source categories" 
remove paragraphs (a) through (d) and 
redesignate paragraphs (e) through (g) 
as paragraphs (a) through (c). 

As amended, SEC-47 reads as 
follows: 


' Set 47 FR 3252 (January 22.H*2). 

• Thr routine u»e« thut are being deleted ere l ho*# 
reflect the interna! purpoaet for which the 
Conmi»ilon use* the records. However, thru 
deletion* *r* not intended to restrict the 
townTJuion't ute of the records, tinder the Privacy 
Act of 1974 (S U.S.C 552a). records may be 
disclosed to officers and employees of the SRC *bo 
h*ve « need for the record in perfor.nance of their 
without the requirement that the Internal 
•gency uses be published. 


SEC-47 

SYSTEM NAME: 

Office of Personnel Code of Conduct 
and Employee Performance Files—SEC. 

system location: 

Securities and Exchange Commission. 
Washington, D.C. 20549. Such records 
also may be maintained in other Offices 
and Divisions in the Commission and 
Regional and Branch Offices. 

CATEGORIES Of INDIVIDUALS COVERED BY THE 
SYSTEM: 

SEC employees, past and present. 

CATEGORIES Of RECORDS IN THE SYSTEM: 

The system of records includes 
information in the following categories 
of records: 

(a) Adverse action cases, regulatory 
appeal files, grievances and complaints 
relating to an employee; (b) Code of 
conduct files-established under SEC 
employee conduct regulations (17 CFR 
200.735-1 et seq.): Rule 2—Outside 
employment material; Rule 3—Employee 
securities transactions; Rule 4 —Actions 
in cases of personal interest; Rule 5— 
Negotiations for private employment; 
Rule 5—Practice by former members 
and employees of the SEC; Rule 7— 
Employee Debts; Rule 9—Statements of 
employment and financial interest (GS 
15*s and above); Rule 10—Statements of 
employment and financial interest 
(Special Employees); (c) Investigatory 
materials gathered in connection with 
the individual's initial appointment to 
the agency as well as materials gathered 
in connection with investigations into 
allegations of employee misconduct. 

• • • • • 

ROUTINE USES Of RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES Of 
USERS ANO THE PURPOSES Of SUCH USES: 

These records and the information 
contained in these files may be used for 
the following: 

1. Assigned Office of Personnel Staff 
uses records in category (b) above to 
verify employee compliance with SEC 
Conduct Regulations. 

• • • • • 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING. ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

• • • • • 

RETENTION AND DISPOSAL: 

Records n category (a) are retained 2 
years and then discarded. Records in 
category (b) are kept for 5 years and 
then discarded. When employee leaves 
the SEC, his/her conduct files are stored 
for 2 years by the Office of Records *.nd 
then destroyed: the computer listing of 


his/her securities transactions is 
destroyed upon his/her separation from 
the SEC. The Rule 6 file, established 
when a former employee returns to 
practice before the SEC. is retained 
indefinitely. 

SYSTEM MANAQER(S) ANO ADDRESS: 

Director of Personnel. Securities and 
Exchange Commission. 450 5th Street. 
NW., Washington, D.C. 20549. 

NOTIFICATION PROCEDURE: 

All requests to determine whether this 
system of records contains a record 
pertaining to the requesting individual 
may be made in person during normal 
business hours at the SEC Public 
Reference Room at 450 5th Street. NW.. 
Washington, D.C.. or by mail addressed 
to the Securities and Exchange 
Commission. Public Reference Section. 
Washington, D.C. 20549. 

• • • t • 

RECORD SOURCE CATEGORIES: 

Records in category (a) are obtained 
from the supervisor/manager(6) 
initiating action, employee concerned 
and his/her designated representative; 
and other individuals making 
complaints; records in category (b) are 
obtained from employee concerned. 
Employee concerned submits 
information re; Rules 2-6 and 9-10. Both 
alleged creditor and employee 
concerned submit information in Rule 7 
(employee debts) file. Information in 
category (c) is gathered, where 
practicable, from the individual as to 
whom the information pertains and 
other individuals including former 
employers and associates, friends, co- 
workers. relatives, neighbors. 
Information may also be received from 
Federal. State or local law enforcement 
authorities or other governmental 
agencies. 

1. In ''Categories of records" remove 
paragraphs (c) through (e) and add new 
paragraph (c). 

2. In "Routine uses of records" remove 
paragraphs (3) and (5). redesignate 
paragraph (4) as paragraph (3) and 
paragraphs (6) through (1) rs paragraphs 
(4) through (8). 

3. Revise paragraph titled 
"Retrievability". 

4. In "System managerial and 
address" remove "500 North Capitol 
Street" and add "450 5th Street, NW." 

5. In "Notification procedures" 
remove "1100 L Street" an4 add "450 5th 
Street". As amended. SEC-50 reads as 
follow i: 
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SEC-50 

SYSTEM NAMf: 

Office of Personnel Position 
Classification Files—SEC. 

CATEGORIES OF RCCOROS IN THE SYSTEM: 

This system of records contains the 
following categories of records: (a) 
Official position descriptions; (b) 
classification and audit reports; and (c) 
super-grade history file. 


routtne uses or records maintained m 

THE SYSTEM, INCLUDING CATEGORIES OR 
USERS OR USERS AND THE PURPOSES OR SUCH 

USE. 

These records and the information 
contained in these records may be used 
as follows: 

1. Official position descriptions 
indicate the duties to be performed by 
employees, in particular grade or pay 
positions and are utilized in connection 
with position management and control 
and for organizational job alignment 
purposes. 

2. Classification and audit reports are 
used to indicate to employees, 
supervisors, and administrative 
assistants how title, grade, and series 
for a particular job was determined. 

3. Super-grade history file contains 
information about the establishment and 
staffing of positions in grades CS-16.17, 
and 18. They are used for historical 
reference. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING. AND 
DISPOSING OR RECORDS IN THE SYSTEM: 

• • • • • 

R£ TRIE V ABILITY: 

Position descriptions are retrieved by 
number or title; other data is retrieved 
by name. 


SYSTEM MAMAGER(S) AND ADORESS: 

Director of Personnel Securities and 
Exchange Commission. 450 5th Street. 
NW.. Washington, D.C. 20549. 

NOTIFICATION PROCEDURE: 

All requests to determine whether this 
system of records contains a record 
pertaining to the requesting individual 
may be made in person during normal 
business hours at the SEC Public 
Reference Room at 450 5th Street. NW„ 
Washington. D.C or by mail addressed 
to the Securities and Exchange 
Commission. Public Reference Section, 
Washington. D.C. 20549. 

0 0 0 0 0 

Dated: May 2 1983. 


By the Commission. 

George A. Fitzsimmons, 

Secretary. 

[FR Otoe. NUTO FM WO-* K« m| 

BILLING CODE I 01 MMI 


SMALL BUSINESS ADMINISTRATION 
lLicense No. 09/09-03181 

Glover Capital Corp.; Issuance of 
License To Operate as a Smalt 
Business Investment Company 

On November 28.1982. a notice was 
published in the Federal Register (Vol. 
47, No. 228). stating that Glover Capital 
Corporation, 855 Deep Valley Drive. 
Suite 32D. Rolling Hills Estates, 
California 90274 had filed an application 
with the Small Business Administration 
(SBA). pursuant to 13 CFR 107.102 
(1983), for a license to operate as a small 
business investment company under the 
provisions of the Small Business 
Investment Act of 195a as amended 
interested parties were given 15 days 
to submit their comments to SBA. No 
comments w ere received 
Notice is hereby given that having 
considered the application and all other 
pertinent information. SBA issued 
License No. 09/09-0318 to Clover 
Capital Corporation on March 2a 1983, 
to operate as a small business 
investment company, pursuant to the 
Act. 

(Catalog of Federal Domestic Assistance 
Program Na 50011. Small Busmen 
Investment Companies) 

Dated: May 9.1983. 

Robert G. Lawharry. 

Deputy Associate Administrator for 
Investment 

|FR Doc 83-12906 Bleti 8-12-83:8 43 *m| 

BILLING CODE 802S-01-M 


(License No. 02/02-5454) 

Roedal Associates, Ltd.; Issuance of 
Small Business Investment Company 
License 

On December 22.1982. a Notice was 
published in the Federal Register, (47 PR 
57185) stating that an application had 
been filed by Roedal Associates, Ltd., 
77-51 141st Street. Flushing. New York 
11367, with the Small Business 
Administration (SBA). pursuant to the 
Regulations governing small business 
investment companies (13 CFR Part 107. 
102(1983)) for a license as a Section 
301(d) small business investment 
company. 

Interested parties were given trad! the 
close of business January 6,1983. to 
submit their comments to SBA. No 
comments were received. 


Notice is hereby given that pursant to 
Section 301(d) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and af) other pertinent information, SBA 
issued License No. 02/02-5454 to 
operate as a Section 301(d) company. 

(Catalog of f ederal Domestic Assistance, 
Program number S0.O11 Small Business 
Investment Companies) 

Dated: May 3, 1983. 

Robert G. Line berry. 

Deputy Associate A dministrotor for 
Investment 

(FR Due. 83-LTWU frVd S-I2-S* *43 «m| 

MULING CODE SBIS-Cf-M 


(License No. 09/00-0321) 

Sunbelt Capital Corp,; Application for a 
License To Operate aa a Small 
Business Investment Company 

Notice is hereby given that an 
application has been filed with the 
Small Business Administration pursuant 
to $ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1983H for a license to 
operate as a small business investment 
company (SBIC) under the previsions of 
the Small Business investment Act of 
1958, as amended (the Act). (15 US.C. 
661 et seq.) by: 

Applicant: Sunbelt Capital 
Corporation. 

Address: 14255 North 78th Place. 
Scottsdale. Arizona 85260. 

Proposed Private Capital: $510,000 
Area of Operations: State of Arizona 
The officers, directors and stockholder 
of the applicant are a follows: 

Bruce I* Vmci, 6332 East Maverick. 
Paradise Valley. Arizona 85253. 
President. Director, 100% 

Brian Burch. 4415 East Kelton Lane. 
Phoenix. Arizona 85032. Vice 
President Secretary and Treasurer. 
Director 

Paul F. Muscenti, 6011 North Second 
Street Phoenix. Arizona 85021. 
Director 

Joseph P. Martort 2609 Beckman Place 
East, Phoenix. Arizona 85016, Director 
Matters involved in SBA’a 
consideration of the application Include 
the general business reputation and 
character of proposed managers, and the 
probability of successful operations of 
the new company under their 
management including adequate 
profitability and financial soundness, in 
accordance with the Small Business 
Investment Act and the SBA Rules and 
Regulations. 

Notice is hereby given that any person 
may. not later than 15 days from the 
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date of publication of this Notice, submit 
written comments to the Deputy 
Associate Administrator for Investment. 
Small Business Administration. 1441 M L" 
Street. N.W.. Washington D.C. 20418. 

A copy of this notice will be published 
in a newspaper of general circulation in 
Scottsdale. Arizona, 

I Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: May 9.1963. 

Ki>bert G. linoborry. 

Deputy Associate Administrator for 
Investment 

|KK Doc. 8S-UM7 KU«d 5-I3-4X *4» «wn] 

BILLING cooe •035-41-N 


[License No. 06/08-0265] 

Sunwestem Capital Corp.; Issuance of 
License To Operate as a Small 
Business Investment Company 

On December 20.1982. a notice was 
published in the Federal Register (Vol. 

47. No. 224). stating that Sunwestem 
Capital Corporation. Suite 816. South 
Tower. 2720 Stemmons Freeway, Dallas, 
Texas 75207 had Hied an application 
with the Small Business Administration 
(SBA), pursuant to 13 CFR 107.102 
(1983). for a license to operate as a small 
business investment company under the 
provisions of the Small Business 
Investment Act of 1958, as amended. 
.Interested parties were given 15 days 
to submit their comments to SBA. No 
comments were received. 

Notice is hereby given that having 
considered the application and ail other 
pertinent information. SBA issued 
License No. 06/08-0265 to Sunwestem 
Capital Corporation on March 7,1983, to 
operate as a small business investment 
company, pursuant to the Act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
investment Companies) 

Dated: May 3.1963. * 

Robert C- Lineberry. 

Deputy Associate Administrator for 
investment 

IW Oc*. <D* ISN Kit*d 5-13-4* *45 «nj 
*UJNG COOC 5025-01-41 


(Declaration of Disaster Loan Area No. 

2063 ] 

Utah; Declaration of Disaster Loan 

Area 

As a result of the President's major 
disaster declaration. 1 find that the 
Aunties of Utah. Carbon and Emery, 
Utah, constitute a disaster area because 
damage resulting from severe storms, 
landslides, and flooding beginning on or 


about April 12.1983. Eligible persons, 
firms and organizations may file 
applications for loans for physical 
damage until the close of business on 
|une 29.1963, and for economic injury 
until the close of business on January 29, 
1983. at the address listed below: U.S. 
Small Business Administration. 125 
South State StreeL Room 2237. Salt Lake 
City. Utah 84138-1195, or other locally 
announced locations. 

Interest rates for applicants filing for 
assistance under this declaration are: 



It should be noted that assistance for 
agriculture enterprises is the primary 
responsibility of the Fanners Home 
Administration as specified In Pub. L 
96-302. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59000) 

Dated: May 3,1963. 

James C Sanders. 

Administrator 

(KR Doc S3-129*2 nM 5-11-4* *45 «») 

BILLING COOC 5025-01-41 


(Application No. 09/09-0322] 

Wesco Capital, Ltd.; Application for a 
License To Operate as a Small 
Business Investment Company 

Notice is hereby given that an 
application has been filed with the 
Small Business Administration pursuant 
to $ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1983)). for a license to 
operate as a small business investment 
company (SBIC) under the provisions of 
the Small Business Investment Act of 
1958, as amended (the Act). (15 U.S.C, 
661 etseq .) by: 

Applicant: Wcsco Capital, Ltd, 
Address: 3471 Via Lido. Suite 204, 
Newport Beach. California 92663. 
Proposed Private Capital: $530,000. 
Area of Operations: State of 
California. 

The General Partners of the Applicant 
are as follows: 

Peter J. Madigan. 938 Via Lido Soud. 
Newport Beach. California 92683. 
General Partner 

Lido Financial. Inc. Corporate General 
Partner 


Peter J. Madigan. 938 Via Lido Soud. 
Newport Beach, California 92663, 
President Vice President and Director 
T. James Herrmann, 801 E. Promontary 
Drive. Newport Beach, California 
92660. Director. 

Freda D. Wilt. 1027 East Angeleno, 
Burbank. California 91502. Secretary 
and Treasurer and Director, 

Mr. Peter J. Madigan and Lido 
Financial, Inc., the General Partners, 
will be the only persons, corporations, 
partnerships trusts or other entities that 
will own directly or indirectly 10 or 
more percent of the Applicant's Private 
Capital. 

Matters involved in SBA's 
consideration of the application include 
the general business reputation and 
character of proposed managers, and the 
probability of successful operations of 
the new company under their 
management, including adequate 
profitability and financial soundness, in 
accordance with the Small Business 
Investment Act and the SBA Rules and 
Regulations. 

Notice is hereby given that any person 
may, not later than 15 days from the 
date of publication of this Notice, submit 
written comments to the Deputy 
Associate Administrator for Investment. 
Small Business Administration. 1441 “L" 
StreeL NW., Washington, D.C. 20418. 

A copy of this notice will be published 
in a newspaper of general circulation in 
Newport Beach, California area. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Businas* 
Investment Companies) 

Dated: May 9.1963. 

Robert G. Uneberry, 

Deputy Associate Administrator for 
Investment 

|KR Doc FtfmJ 5-12-4* *45 *m| 

BILLING COOC 503S-01-M 


DEPARTMENT OF TREASURY 

Public Information Collection 
Requirements Submitted to OMB for 
Review 

On May 9,1983 the Department of 
Treasury submitted the following public 
information collection requirement(s) to 
OMB (listed by submitting bureaus), for 
review and clearance under the 
Paperwork Reduction Act of 1980, Pub. 
L 98-511. Copies of these submissions 
may be obtained from the Treasury 
Department Clearance Officer, by 
calling (202) 634-2179. Comments 
regarding these information collections 
should be addressed to the OMB 
reviewer listed at the end of each 
bureau's listing and to the Treasury 
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Department Clearance Officer, Room 
309,1625 T - Street, N.W., Washington. 
D.C 20220. 

Internal Revenue Service 

OMB Number 1545-0115. 

Form Number 1099 Misc. 

Title: Statement for Recipients of 
Miscellaneous Income, 

OMB Number 1545-0715. 

Form Number 1099-B. 

Title: Statement for Recipients of 
Proceeds from Broker or Barter 
Exchange Transactions. 

OMB Number 1545-0108. 

Form Number 1096. 

Title: Annual Summary and 
Transmittal of U.S. Information Returns. 

OMB Reviewer Norman Frumkin 
(202) 395-6680, Office of Management 
and Budget, Room 3208, New Executive 
Office Building. Washington. D.C. 20503. 

Cathy Thomas, 

Acting Departmental Reports Management 
Officer. 

|KR Doc W-12902 Kited V-U « *») 

BILLING COOC 4§10-2S-N 


VETERANS ADMINISTRATION 

Agency Form Under OMB Review 
agency: Veterans Administration. 
action: Notice. 

The Veterans Administration has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document consists of 
an extended form. The entry contains 
the following information: (1) The 
department or staff office issuing the 
form; (2) The title of the form: (3) The 
agency form number, if applicable; (4) 
How often the form must be filled out; 

(5) Who will be required or asked to 
report; (0) An estimate of the number of 
responses; (7) An estimate of the total 
number of hours needed to fill out the 
form; and (8) An indication of whether 
section 35041H) of Pub. L 96-511 applies. 
addresses: Requests for further 
information, including copies of the 
proposed form and supporting 
documents may be obtained from 
Patricia Viers, agency clearance Officer 
(004A2), Veterans Administration. 810 


Vermount Avenue. NW. Washington 
DC. 20420 (202) 389-2146. Comments and 
questions about the items on this list 
should be directed ot the Office of 
information and Regulatory Affairs of 
OMB, Attention: Desk Officer for 
Veterans Administration. 726 Jackson 
Place. NW. Washington. DC 20503, (202) 
395-6880. 

dates: Comments on the form should be 
directed to the OMB Desk Officer within 
60 days of this notice. 

Dated: May 4. 1983. 

By direction of the Administrator 
Dominick Onorato. 

Associate Deputy Administrator for 
Information Resources Management. 

Extended Form 

(1) Department of Medicine and 
Surgery. 

(2) Blood Donor Registration Form. 

(3) VA Form 10-2420. 

(4) On occasion. 

(5) Prospective blood doners. 

(6) 36,000 responses annually.) 

(7) 5 minutes. 

(8) Not applicable under 3504(H). 

JFR Doc SS-12S7* Plied V12-A1 II43 *ra) 

BILLING COOC §520-01-11 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub L 94-409) 5 U S.C. 

5S2t>(eX3). 


CONTENTS 

/lams 

Consumer Product Safety Commission 1 

Federal Deposit Insurance Corpora¬ 
tion....- 2 

Federal Mine Safety and Health 

Review Commission..—-- 3 

Federal Reserve System—.— 4 

National Science Board--- 5 

Occupational Safety and Health 

Review Commission-,-..-6 

Uniformed Services University of the 

Health Sciences --.— 7 


1 

CONSUMER PRODUCT SAFETY 
COMMISSION 

time ano date: Commission Meeting. 
Monday, May 10,1983, lOflO a.m. 
status: Closed to the Public. 

MATTERS TO BE CONSIDERED: 

Compliance Status Report. 
location: Room 450, Westwood 
Towers, 5401 Westbard Avenue. 
Bethesda. Mary land. 

The staff will brief the Commission on 
the status of various compliance 
matters. 

(For a recorded message containing 
the latest agenda information: call 301- 

492-5709) 

CONTACT PERSON FOR ADDITIONAL 

information: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave.. 
Bcthesda, Md. 30307, 301-^92-6800. 

Frt*d 5-11-AJ: »S1 am) 

S lung coot esss-oi-ai 


2 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Notice of Changes in Subject Mutter 
of Agency Meeting 

Pursuant to the provisions of 
subsection (e)(2) of the "Government in 
the Sunshine Act" (5 U.S.C. 552b(e)(2)), 
notice is hereby given that at its closed 
meeting held at 2:30 p.m. on Monday. 
May 9.1983. the Corporation's Board of 
Directors determined, on motion of 
Chairman William M. Isaac, seconded 
by Director Irvine H. Sprague 


(Appointive), concurred in by Mr. Doyle 
L Arnold, acting in the place and stead 
of Director C T. Conover (Comptroller 
of the Currency), that Coporation 
business required the addition to the 
agenda for consideration at the meeting, 
on less than seven days' notice to the 
public, of the following matters: 

Application of First Amercian Bank 
for Savings. Boston. Massachusetts, an 
insured mutual savings bank, for 
consent to acquire the assets of and 
assume the liability to pay deposits 
made in Workingmen's Co-Operative 
Bank. Boston. Massachusetts, a non- 
federally-insured institution, and to 
establish the eight existing offices of 
Workingmen's Co-Operative Bank as 
branches of First American Bank for 
Savings. 

Application of Heritage Bank. 
Anaheim, California, for consent to 
convert into a non-FDIC-insured 
institution. 

Request of West Olympia Bank. Los 
Angeles. California, for reconsideration 
of a previous denial of an application for 
consent to establish a branch to be 
located at 901 South Western Avenue. 
Los Angeles. California. 

Request of Fideliety Bank & Trust 
Company (In Organization), Salem, New 
Hampshire, for modification of 
conditions imposed in granting Federal 
deposit insurance. 

Recommendation regarding the 
Corporation's assistance agreement 
involving an insured bank pursuant to 
section 13(c) of the Federal Deposit 
Insurance Act. 

Memorandum and resolution re: 
Proposed revision of the delegations of 
authority relating to personnel matters. 

The Board further determined, by the 
same majority vote, that no earlier 
notice of the changes in the subject 
matter of one meeting was practicable: 
that the public interest did not require 
consideration of the matters in a 
meeting open to public observation; and 
that the matters could be considered in 
a closed meeting by authority of 
subsections (c)(2), (c)(4), (c)(6), (c)(8). 
and (c)(9)(A)(ii) of the "Government in 
the Sunshine Act" (5 U.S.C. 552b(c)(2). 
(c)(4), (c)(0), (c)(0), and (c)(9)(A)(ii)). 

Dated May 9.1983. 


Federal Deposit Insurance Corporation. 
Noyle L. Robinson. 

Exocut i vo Secretary . 

(S-SSS-S3 nimJ S-tt-83 1234 pmj 

SILLING COOC S714-01-H 


3 

FEDERAL MINE SAFETY ANO HEALTH 

REVIEW COMMISSION 

time and date: 10:00 ajn., Wednesday, 

May 11.1983. 

place: Room 000,1730 K Street, N.W.. 

Washington, D.C. 
status: Open. 
matters to be considered: 

In addition to the previously announced 
meeting, the Commission will also consider 
and act upon the following: 

2. (ay Montoya v. Valley Camp of Utah. Ino, 
Docket No. WEST 82-41-D; Petition for 
Discretionary Review. (Issues include 
whether the judge erred in dismissing the 
miner's discrimination complaint.) 

It was determined by a unanimous vote of 
Commission that Commission business 
required that a meeting be held on this item 
and that no earlier announcement of the 
meeting was possible 

CONTACT PERSON FOR MORE INFO: Jeun 

Ellen (202) 653-5032. 

(S-flOl S3 FU«d S-ll-SX 230 pm| 

BILUNG COOC tnS-014* 


4 

FEDERAL RESERVE SYSTEM (BOARO OF 
GOVERNORS) 

TIME ANO date: 10:00 a.m., Wednesday. 
May 18.1983. 

place: 20th Street and Constitution 
Avenue NW., Washington. D.C. 20551. 

status: Closed 
matters to be considered: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, 
and salary actions) involving individual 
Federal Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr. )oseph R. Coyne. 
Assistant to the Board: (202) 452-3204. 

Dated: May 10.1963. 

|ames McAfee, 

Associate Secretary of the Board. 

(s-an-sa ru*d a~io~sx pm| 

BILLING COOC S21CMM-M 
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NATIONAL SCIENCE BOARD 
DATE/TIME: 

May 18,1983 3:00; p.m. Open Session 
May 19,1983 1-00; p.m. Open Session 
May 19,1983 3:15; p.m. Closed Session 
May 19,1963 4.-00; p.m. Open Session 
place: National Science Foundation, 
1800 G Street. N.W. Washington, D.C. 

STATUS: Changes to previously 
published announcement. 

An item has been added to the Open 
Session scheduled for Thursday, May 
19. from 1:00 p.m. to approximately 2;30 
p.m. The item will be: Supercomputers 
in Research Activities. 

Matters to be considered at the Open 
Session on Thursaday, May 19, 
beginning at 4:00 p.m. remain as 
previously announced. 

CONTACT PERSON FOR MORE 
information: Ms. Margaret L Windus, 
202/357-9582. 

fr-IMR Ua pen] 
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OCCUPATIONAL SAFETY ANO HEALTH 
REVIEW COMMISSION 

FEDERAL REGISTER CITATION OF 
PREVIOUS ANNOUNCEMENT. 48 FR 21234 
May 11.1983. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OP THE MEETING: 10 a m. on June 2,1983. 

CHANGES IN the meeting: This meeting 
has been rescheduled for June 9,1983, at 
10 a.m. 

Date: May 11,1983. 

Filed U8 junJ 

BALING COOC 7*00-01-11 
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UNIFORMED SERVICES UNIVERSITY OF THE 
HEALTH SCIENCES 

time and date: 10:00 a.m.. May 21.1983. 

place: Uniformed Services University of 
the Health Sciences. Room D3-001. 4301 
Jones Bridge Road, Bethesda. Maryland 
20814. 


status: Open. 
matters to be considered: 

10^)0: Meeting—Board of Regents 
(1) Approval of Minutes, 14 March 1983; (2) 
Faculty Appointments; (3) Report- 
Admissions; (4) Report—Associate Dean 
for Operations—Budget; (5) Report- 
President. USUHS—(a) Awards, (b) 
Graduate Education, (c) Benefits Program 
Update, (d) Change in General Procedures 
and Delegations—Committee Structure, (e) 
Defense Officer Personnel Management 
Act, (f) Foundation for the Advancement of 
Military Medicine, (g) Certification to 
Receive Degrees 
New Business 

SCHEOULEO MEETING: July 25. 1983. 
CONTACT PERSON FOR MORE 

information: Frank Reynolds, 

Executive Secretary of the Board, 202/ 
695-1052. 

Dated: May 10.1983 

M. S. Mealy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

I&4S7-SS Piled aoo mm\ 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 720 

1 OPTS-50002G; TSH-FHL 2098-5) 

Premanufacture Notification; 
Premanufacture Notice Requirements 
and Review Procedures 

agency: Environmental Protection 
Agency (EPA). 

action: Final rule and notice form. 

summary: This rule establishes 
premanufacture notice requirements and 
review procedures under section 5 of the 
Toxic Substances Control Act (‘TSCA" 
or “the Act”). Section 5 of TSCA 
requires persons to notify EPA at least 
90 days before manufacturing or 
importing a new chemical substance for 
commercial purposes. On January 10, 
1979, EPA proposed a rule and forms to 
implement the section 5 notice 
requirements; the rule and forms were 
reproposed in part on October 16.1979, 
and supplemented by a processor 
reporting proposal on August 15,1960 
and a clarification of importer reporting 
requirements on September 23.1900. In 
this notice, EPA is issuing a final rule 
and notice form- The notice 
requirements and procedures 
established in this rule will replace the 
Interim Policy under which EPA has 
been conducting the new chemical 
notice review program since it began on 
July 1.1979. 

date: This rule is effective July 1Z 1983. 

FOR FURTHER INFORMATION CONTACT. 

Jack P. McCarthy, Director, industry 
Assistance Office (TS-799). Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-511.401 M St., 
SW.. Washington. D.C. 20460, Toll-free: 
(800-424-9065). in Washington. D.C: 
(554-1404). Outside the USA: (Operator- 
202-554-1404). 

SUPPLEMENTARY INFORMATION: 

OMB Control Number 2070-0012. 

This preamble discusses EPA’s 
approach to implementing TSCA section 
5 notice requirements, the provisions of 
this rule, and the contents of the notice 
form. EPA has also prepared several 
documents in support of this rule, 
including a Regulatory Impact Analysis, 
EPA’s Response to Comments on 
Premanufacture Notice Requirements 
and Review Procedures for New 
Chemical Substances, and an 
Instructions Manual for Premanufacture 
Notification of New Chemical 
Substances (“Instructions Manual”). 
These documents are available from the 
Industry Assistance Office. Office of 


Toxic Substances (OTS), at the address 
above. 

Following is an index to the remainder 
of this preamble. 

L Introduction 

A, Statutory Framework 

B. Background 

D General Approach to Nolice Review 

A. Notice Review Process 

1. Prenotice Communication 

2. Process Start-up 

3. Initial Review 

4 . Detailed Review 

5. Regulatory Response 

6. Process Closeout and Entry on the 
Inventory 

B. Test-Marketing Exemption Applications 
C Regulatory Actions 

III. Provisions of the Rule 

A. Applicability 

1. Who Must Report 

a. U.S. Manufacturers 

b. importers 

c. Processors 

d. Agents and Joinl Submitters 

2. What Chemical Subs Lances Must be 
Reported 

3. Exempt Chemical Substances 

a. Small quantities solely for 
research and development 

b. Test-Marketing Exemptions 

c. Ncmi.soluted Intermediates 

d. Byproducts 

B. Information Submissions 

1. Scope of Information Requirements 

a. Known to or Reasonably 
Ascertainable by 

b. Information From Other Persons 

c. Test Data and Other Data 

d. New information or Data 

2. Section-by-Section Review of the 
Notice Form 

a. Submitter Identification 
b Chemical Identity 
c. Production and Use Information 
d Hazard Information 

e. Transportation and Detection 
Methods 

f Human Exposure and 
Environmental Release Information 
g. Sites Controlled by Others 
h- Consumer and Commercial User 
Exposure 

L List of Attachments 
|. Optional Information 

k. Federal Register Notice 

l. Confidentiality Claims 

C. Notice and Review Procedures 

1. Submission and Processing of 
Notices 

a. Acknowledgement of Receipt 

b. Consolidated Notices 

c. Incomplete Submissions 

d Extension of Review Period 

e. Suspension of Review Period 

f. Closeout and Commencement of 
Manufacture 

2. Supplemental Reporting 

3. Actions Under Sections 5(e) and 5(f) 

4. Recordkeeping 

5. Compliance and Inspections 

D. Confidentiality 

1. Assertion of Confidentiality Claims 
Z Generic Information 

3. Substantiation of Claims 


4. Health and Safety Studies 

5. Specific Chemical Identity 

(V. Related Rulemakings and Other Action* 

A. Section 5(h)(4) Exemptions 

B. New Chemical Follow-up Rules 

C. Testing Guidelines 

V. Related Documents 

A. Response to Comments 

B. Instructions Manual 

VI. Regulatory Impact Analysis 

VII. Applicability of Paperwork Reduction 
Act and Regulatory Flexibility Act 

VIH Public Record 

I. Introduction 

A. Statutory Framework 

Under section 5(a) of TSCA. 15 U.S.C. 
section 2604(a). persons must notify EPA 
at least 90 days before manufacturing or 
importing a new chemical substance for 
commercial purposes. A new chemical 
substance, as defined in section 3(2) of 
the Act. is any chemical substance that 
is not included on the list, or 
“Inventory/* of existing chemical 
substances, compiled by EPA under 
TSCA section 8(b). EPA first published 
the TSCA Chemical Substance 
Inventory on June 1,1979, and amended 
it in July 1980 and May 1982. with 
Cumulative Supplements. The Inventory 
is also regularly updated by the addition 
of new chemical substances which have 
undergone section 5 review and have 
entered commercial production. 

Section 5(d)(1) of the Act specifies 
information that submitters must 
provide in section 5(a) notices: (1) test 
data in their possession or control; (2) 
descriptions of health and 
environmental effects data that they 
know or can reasonably ascertain; and 
(3) known or reasonably ascertainable 
information on chemical identity; 
proposed categories of use; proposed 
volume of production; byproducts 
resulting from manufacture, processing, 
use, or disposal; workplace exposure, 
and manner or method of disposal. 
Section 5(b) of the Act imposes 
additional data requirements for 
chemical substances subject to testing 
rules under section 4 and for chemicals 
that EPA. by rule under section 5(b)(4). 
has determined may present 
unreasonable risks of injury to health or 
the environment. 

Once EPA receives a section 5 notice. 
EPA has 90 days to review it unless for 
good cause EPA extends the review 
period under section 5(c) for up to an 
additional 90 days. During the review 
period, EPA may act under section 5(e) 
or 5(f) to regulate the production or use 
of the new chemical substance. Section 
5(c) authorizes EPA to prohibit or limit 
the manufacture [including import), 
processing, distribution in commerce 
use. or disposal of a new chemical 
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substance until information sufficient to 
evaluate its health and environmental 
effects is provided EPA can take this 
action if it determines that the available 
information is insufficient for a reasoned 
evaluation and either (1) the substance 
may present an unreasonable risk of 
injury to health or the environment, or 
(2) the substance will be produced in 
substantial quantities and there may be 
significant or substantial human 
exposure to the substance or substantial 
release to the environment. Under 
section 5(f), EPA may regulate a new 
chemical substance if it finds that there 
is a reasonable basis to conclude that 
the manufacture, processing, 
distribution in commerce, use. or 
disposal of the substance will present an 
unreasonable risk of injury to health or 
the environment 

If EPA has not prohibited manufacture 
or import of the chemical substance 
during the review period, these activities 
may begin as soon as the review period 
expires, subject to restrictions or testing 
requirements imposed during the review 
period. When manufacture or import 
begins and the notice submitter provides 
a notice of commencement. EPA adds 
the substance to the inventory. 
Thereafter, any person may manufacture 
or import the substance without 
submitting a section 5 notice to EPA 
(unless EPA has issued a significant new 
use rule on the chemical under section 
5(a)(2)). 

Certain chemicals are exempt from 
the section 5 notice requirements. They 
include categories of substances 
excluded from the TSCA definition of 
chemical substance: tobacco and 
tobacco products: nuclear materials; 
firearms and ammunition: and 
substances used solely as pesticides, 
foods, food additives, drugs, or 
cosmetics. In addition, section 5(h) 
authorizes exemptions from section 5 
notice requirements for new chemical 
substances produced for test marketing 
or research and development, and for 
substances which exist temporarily as a 
result of a chemical reaction in the 
manufacture or processing of another 
chemical substance to which there is no 
human or environmental exposure. Also, 
under section 5(h)(4) EPA may. upon 
application and by rule, exempt tne 
manufacturer or importer of any new 
chemical substance from all or part of 
the section 5 requirements if the Agency 
determines that the manufacture, 
processing, distribution in commerce, 
use. and disposal of the substance will 
not present an unreasonable risk of 
injury to health or the environment. 

Section 5(d)(2) of the Act requires 
EPA to publish certain information on 


section 5 notices in the Federal Register, 
including at the least: (1) information on 
the identity and uses of the new 
substance, (2) a description of test data 
submitted under section 5(b), and (3) the 
results of the tests. In addition, at the 
beginning of every month, EPA must 
publish a list of: (1) new chemical 
substances undergoing section 5 review 
and (2) new chemical substances for 
which the notice review periods have 
expired since the previous monthly 
Federal Register notice. 

Under section 14 of the Act, EPA is 
rohibited from disclosing confidential 
usine98 information submitted under 
TSCA. including section 5. except in 
certain circumstances. Specifically. EPA 
may disclose confidential business 
information if it determines that 
disclosure is necessary to protect human 
health or the environment against an 
unreasonable risk of injury to health or 
the environment, and. to the extent 
necessary, if the information is relevant 
in any proceeding under the Act. Also. 
EPA is not prohibited from disclosing 
health and safety studies (including 
underlying data) on chemical substances 
for which a section 5 notice was 
received. However, the Act does not 
authorize EPA to reveal any such data 
that would disclose confidential 
processes or portions of a mixture. 

B. Background 

Section 5 notice requirements went 
into effect on July 1.1979.30 days after 
the publication of the Initial Inventory. 
On that date, persons who intended to 
manufacture new chemical substances, 
or import them in bulk, became subject 
to section 5 notice requirements. On July 
30.1900, EPA published a Cumulative 
Supplement to the Initial Inventory, 
which included chemical substances 
reported by processors and users and 
substances imported as part of mixtures 
or articles. This supplement together 
with the initial Inventory, make up the 
Revised Inventory. Thirty days after 
publication of the Revised Inventory, on 
August 30, I960, section 5 notice 
requirements went into effect for 
persons who imported new chemical 
substances as part of a mixture. Under 
the Interim Policy and this final section 
5 notice rule, importers of new chemical 
substances as part of an article are not 
subject to the section 5 notification 
requirements. 

Since section 5 notice requirements 
went into effect. EPA has operated the 
notice review program under an Interim 
Policy. In the preamble to the January 
10.1979, proposed section 5 notice rule. 
EPA announced its Interim Policy for 
handling notices submitted before the 
publication of the Inventory. EPA 


modified this policy in an Interim Policy 
Statement published in the Federal 
Register of May 15,1979 (44 FR 28564). 
This statement extended the Interim 
Policy's coverage to all notices filed 
before the effective date of the final 
section 5 rule and notice form. 

EPA issued a Revised Interim Policy 
Statement in the Federal Register of 
November 7.1980 (45 FR 74378). This 
statement clarified the May 15 statement 
and discussed in more detail the type of 
Information EPA expected to receive in 
notices. EPA's interim procedures for 
handling confidential information, and 
procedures for submitting and reviewing 
test-marketing exemption applications. 
The operation of the review program 
under the Interim Policy is discussed 
later in this preamble. 

EPA proposed a rule to implement 
section 5 notice requirements in the 
Federal Register of January 10.1979 (44 
FR 2242). This proposal included a 
description of the applicability of 
section 5 requirements, the general 
procedures for submitting notices, 
information requirements in the notices, 
and EPA's procedures for processing 
information in notices, including 
confidential business information. EPA 
also proposed notice forms for 
manufacturers, importers, foreign 
manufacturers and suppliers, and 
processors and customers. 

In response to public comrpent on the 
January 10 proposal, EPA reproposed 
certain parts of the rule and forms in the 
Federal Register of October 16.1979 (44 
FR 59764). In particular, the reproposal 
shortened the notice form, reducing the 
information required; it revised 
procedures for asserting and 
substantiating claims ot confidentiulity; 
and it revised the proposed 
supplemental reporting requirement 
under section 8(a) of TSCA. In addition. 
EPA proposed in the Federal Register of 
August 15.1980 (45 FR 54642) that 
persons notify EPA before they 
processed for TSCA commercial 
purposes substances that were 
manufactured or imported for purposes 
exempt from TSCA reporting. In the 
Federal Register of September 23, 198a 
EPA proposed a clarification of 
reporting responsibilities of importers in 
the January proposal (45 FR 63806). 
Finally, EPA issued a statement in the 
Federal Register of July 2,1982 (47 FR 
28969) stating that, under the interim 
Policy, submitters were no longer 
required to substantiate confidentiality 
claims at the time a notice is submitted. 

With this notice, EPA is now 
promulgating final section 5 notice 
requirements and review procedures. 
This rule modifies the earlier proposals 
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in light of EPA’s experience under the 
Interim Policy and public comments on 
the rule. The rule will become effective 
30 days after publication of this notice. 
Until then, EPA will continue to operate 
the notice review program under the 
Interim and Revised Interim Policy 
Statements. 

II. General Approach to Notice Review 

In conducting its review of a new 
chemical substance. EPA assesses the 
risks associated with all phases of the 
life cycle of the substance, including its 
manufacture, import, processing, 
distribution in commerce, use. and 
disposal. The review is based on 
information provided by the submitter in 
the notice and on information EPA may 
obtain elsewhere, for example, in the 
literature searches on new substances 
and their structural analogues that EPA 
conducts as part of its new chemical 
review. However, it is ultimately the 
notice submitter's responsibility to 
provide enough information for an 
adequate risk assessment. 

In conducting its review. EPA 
considers a number of different factors, 
including the potential toxicity of the 
substance which is determined from test 
data submitted in the notice or obtained 
elsewhere, data on structural analogues, 
and structure-activity analyses. EPA 
also reviews the potential for humans 
and the environment to be exposed to 
the substance during uses proposed by 
the notice submitter. Also, because EPA 
must assess the "reasonableness" of any 
risk, it considers such nonrisk factors as 
the possible economic benefits of the 
substance and the availability of 
substitutes—or whether a substance is 
intended as a substitute for a more toxic 
substance. 

Because the Act explicitly requires 
EPA to assess risks associated with the 
entire life cycle of new chemicals. EPA 
evaluates both the new chemical 
substance and related substances, such 
as impurities, byproducts, degradation 
products, unintended reaction products, 
and other chemical substances 
associated with the manufacture, 
processing, distribution in commerce, 
use. or disposal of the new chemical 
substance, even if these related 
substances are on the Inventory. 

On the basis of its assessment EPA 
may take action during the review 
period under section 5(e) to regulate the 
substance while EPA obtains more data, 
or under section 5(f) to regulate 
manufacturing, processing, distribution 
in commerce, use, or disposal if EPA 
determines that the substance will 
present an unreasonable risk. EPA may 
also issue a fc I low-up reporting 
requirement under section 5(a)(2) or 8(a) 


or regulate the chemical under section 
5(b)(4) (risk list). EPA. however, can 
regulate a substance only if it takes 
positive action, either by order or by 
rule. Without such action during the 
review period, a substance can enter 
commercial production unregulated 
under TSCA. As a result, section 5 of the 
Ad does not establish a registration 
program, and EPA has not in any sense 
"approved" substances that have 
passed through review without 
regulation. 

From commencement of the notice 
review program on July 1.1979. to March 
31.1963, EPA received 2.201 valid 
premanufacture notices. Of the total 
number, the review period had expired 
on 1.878 and 777 had entered 
commercial production. In addition. EPA 
reviewed 196 test-marketing exemption 
applications under section 5(h)(1) of the 
Act and granted 173 such exemptions. 
During this period. EPA issued seven 
section 5(e) orders regulating the 
production of 18 new chemical 
substances pending the development of 
additional data, and entered into 
voluntary control agreements with the 
submitters of 49 notices. In addition, 
submitters withdrew nine section 5 
notices in the face of likely regulation. 

Under the Interim Policy. EPA has 
gained experience in reviewing notices, 
which it has used in developing the final 
section 5 notice rule, and it has 
established review procedures that will 
continue when this rule is effective. The 
following sections outline our general 
review procedures for notices on new 
chemicals. 

A. Notice Review Process 

The notice review process established 
by EPA has six major phases: prenotice 
communication, process start-up. initial 
review, detailed review, regulatory 
response, and process closeout. All new 
chemicals are not subject to each phase. 

1, Prenotice Communication . The EPA 
Office of Toxic Substances, which is 
responsible for the section 5 notice 
review program, employs e Prenotice 
Communications Coordinator to assist 
persons preparing a notice or 
considering the submission of a notice. 
The Prenotice Communications 
Coordinator provides guidance on a 
wide variety of topics, and refers 
persons to the appropriate EPA staff 
members for guidance on other 
questions. Topics for prenotice inquiries 
include the scope of TSCA and this rule, 
the contents of the TSCA Chemical 
Substance inventory, the notice form, 
section 5 exemptions, premanufacture 
testing, confidentiality and generic name 
development, and notice review 
procedures. 


The Prenotice Communications 
Coordinator can be reached by 
telephone at 202-362-3745 or by writing 
to the Prenotice Communications 
Coordinator, Chemical Control Division 
(TS-794). Environmental Protection 
Agency. 401 M Street SW.. Washington. 

ac. 2046a 

2. Process Start-up. Process start-up 
begins when EPA receives a notice. The 
OTS Document Control Officer assign* a 
premanufacture notice number to the 
notice and acknowledges the receipt of 
the notice to the submitter. The 
acknowledgment includes the date when 
the OTS Document Control Office 
received the notice. The 90-day review 
period begins on the date of receipt. 

During process start-up, OTS staff 
review the notice to determine whether 
the substance and proposed uses are 
subject to section 5 notice requirements 
and whether all required information 
has been submitted. In addition, the 
Chemical Substance Inventory is 
searched to ensure that a section 5 
notice is required, and the Federal 
Register notice required under section 
5(d)(2) is prepared. This notice includes 
the identity of the new chemical 
substance; the premanufacture notice 
number the name of the submitter, 
information on production, exposure, 
and use; and test results. Information 
claimed os confidential is omitted from 
the notice or masked by generic 
descriptions. At the same time, the OTS 
Reading Room establishes a public file 
containing a nonconfidential version of 
the notice. 

A Notice Manager is assigned to each 
notice. The Notice Manager coordinates 
the review and serves as the EPA 
contact on all matters concerning the 
notice. Persons wishing to contact the 
managers of particular notices can 
obtain their names and telephone 
numbers from the Prenotice 
Communications Coordinator. 

3. Initial Review. During the initial 
review period. EPA identifies chemicui 
substances which require more detailed 
review and which are candidates for 
possible regulatory action. During this 
phase, EPA conducts a preliminary 
analysis of the chemical identity, 
physical and chemical properties, 
proposed uses, potential toxidty. 
environmental effects, human exposure, 
environmental release, and economic 
benefits. EPA uses the information 
contained in the notice, in certain cases 
searches the scientific literature for dais 
on the substance and related 
substances, and, when necessary, seeks 
additional information from the 
submitter. Initial review ends when the 
staff reviews available risk data and 
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nonrisk information and decides 
whether more detailed review is 
necessary, possibly in support of an 
action under section 5(e) or 5(f). or 
under other sections of the Act. 

4. Detailed Review. During detailed 
review, the Agency assesses the 

i oncems it identified during initial 
review. EPA also examines the benefits 
to society of the new chemical 
substance and the availability of 
substitutes. After assessing the risks and 
certain nonrisk information, EPA 
analyzes possible regulatory or other 
control measures. If necessary. EPA 
extends the notice review period under 
section 5(c). 

5. Regulatory Response. After 
completion of its detailed review, EPA 
may decide to regulate the substance 
during the review period. It may issue 
an order under section 5(e) if EPA finds 
that the substance may present an 
unreasonable risk of injury to health or 
the environment or that it may be 
produced in substantial quantities, 
pending the development of additional 
data. EPA may control the substance 
under section 5(f) if it finds that the 
substance will present an unreasonable 
risk. EPA may also identify the 
substance as a candidate for regulation 
under section 5(a)(2). 5(b)(4), or 8. 

8. Process Closeout and Entry an the 
Inventory. If EPA does not take action to 
regulate a substance during the review 
period, the submitter may manufacture 
or import the new chemical substance 
without restriction, as soon as the notice 
review period expires. The submitter 
must notify EPA by letter when 
manufacture or import begins. This 
letter must be sent to the Document 
Control Officer (TS-793), Office of 
Pesticides and Toxic Substances, 401 M 
Street. SW„ Washington. D.C. 20460. 

This notice of commencement must 
contain: the specific identity of the 
chemical substance, its premanufacture 
notice number, and the date when 
manufacture or import begins. When 
EPA receives this letter, the substance is 
added to the Inventory. 

B Test-Marketing Exemption 

Applications 

Under section 5(h)(1) of the Act. 

Persons may apply for an exemption 
from section 5(a) or 5(b) reporting 
requirements to manufacture or import a 
new chemical substance for test¬ 
marketing purposes. EPA may grant an 
exemption if the applicant shows to 
EPA's satisfaction that the test- 
marketing activities will not present any 
unreasonable risk of injury io health or 
the environment. Therefore. EPA must 
make an affirmative finding that the test 
marketing will not present any 


unreasonable risk, and manufacture or 
import cannot begin until EPA grants the 
exemption. This standard differs from 
the finding EPA must make to take 
regulatory action on a new chemical 
under section 5(e): to act under section 
5(e), EPA must conclude only that there 
may be an unreasonable risk. Under 
section 5(h)(6). EPA has only 45 days to 
approve or deny an exemption 
application. This limits the extent to 
which EPA can gather information 
beyond that contained in the test¬ 
marketing application. 

To ensure an adequate review, test¬ 
marketing exemption applicants should 
include in their applications, at a 
minimum: (1) aU existing data regarding 
health and environmental effects of the 
substance, including physical/chemical 
properties or. in the absence of such 
data, a discussion of toxicity based on 
structure-activity relationships and 
relevant data on chemical analogues; (2) 
the maximum amount to be 
manufactured or imported for test 
marketing; (3) the maximum number of 
persons who may be provided the 
substance during test maketing: (4) the 
maximum number of persons who may 
be exposed to the substance as a result 
of test marketing; (5) information on 
estimated duration and routes of 
exposure; and (6) a description of the 
test-marketing activity, including the 
length of time that will be required and 
how the activity may be distinguished 
from full-scale commercial production 
and from research and development. 
These items are set out in ( 72038(b) of 
the final rule. 

C. Regulatory Actions 

By March 31.1963. EPA had issued 
seven orders under section 5(e) to 
control a total of 18 new chemical 
substances. The first three orders would 
have prohibited production of the new 
substances pending the development of 
further information. However, in each of 
the three cases, the manufacturer or 
importer withdrew its notice from 
review, rather than allow the order to go 
into effect. EPA also issued four consent 
5(e) orders. These consent orders allow 
manufacture of the new chemical 
substance under specific restrictions 
pending the development of additional 
information. In addition, nine section 5 
notices have been withdrawn by 
submitters in the face of likely 
regulation under section 5(e) or 5(f), but 
before orders were actually issued. 

EPA has also reached voluntary 
agreements with a number of notice 
submitters rather than taking formal 
regulatory action. By March 31.1963. the 
submitters of 19 notices had agreed to 
conduct testing in response to EPA 


concerns. Measures to control exposure, 
including labeling. Material Safety Data 
Sheets, and worker protection devices, 
where agreed to by the submitters of 30 
notices, and the review periods for an 
additional 43 notices were suspended In 
response to EPA's concerns, to allow the 
submitters time to develop additional 
information voluntarily. 

III. Provisions of the Rule 

This unit discusses the provisions of 
the rule and specifically points out 
where these provisions differ from the 
January 1979. October 1979, and August 
1980 proposals. In a separate document. 
Response to Comments on the 
Premanufacture Notice Requirements 
and Review Procedures, EPA discusses 
in more detail its response to comments 
on the earlier proposals. The Response 
to Comments is available in the OTS 
Public Reading Room. 

A. Applicability 

1. Who Must Report . Section 720.22 of 
the rule specifies who is subject to the 
section 5 notice requirements. These 
provisions closely follow those proposed 
in January 1979, which were based on 
the reporting requirements for the Initial 
Inventory. A detailed discussion of who 
must report follows. 

a. US. manufacturers. Persons who 
intend to produce or manufacture a new 
chemical substance in the United States 
for a commercial purpose must submit a 
notice. Only manufacturers that are 
incorporated. licensed, or doing 
business in the United States may 
submit a notice. Persons who extract a 
new chemical substance from a 
previously existing substaoce, or a 
complex combination of substances, are 
manufacturers of that new chemical 
substaoce. 

EPA has revised the definition of 
"manufacturer" in the final rule to 
include certain persons who contract 
with a manufacturer to make a chemical 
substance (sometimes known as "toll 
manufacture"). Under the definition in 
the final rule, a person who contracts 
with a manufacturer is also a 
manufacturer if the substance is 
manufactured or produced exclusively 
for that person, and that person 
specifies the identity of the substance 
and controls the total amount produced 
and the basic technology for the plant 
process. In this situation, the person 
who contracts with the actual 
manufacturer must submit the notice. 
This provision does not apply to the 
person who simply orders a specific 
chemical or a chemical with certain 
properties from a manufacturer. Instead, 
this provision only applies to the 
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situation where the person not only 
specifies the chemical identity, but 
spells out the basic process for making 
the chemical (although! the actual 
manufacturer may make adjustments in 
the specified process that are necessary 
to adapt the process to the 
manufacturer’s own equipment.) 

The rule further restricts this 
provision to persons who have an 
exclusive relationship with the 
manufacturer (le., the manufacturer 
does not sell the chemical to anyone 
else). As a result, the person placing the 
order also determines the total amount 
to be manufactured. Therefore, if more 
than one person orders the new 
chemical neither of them has specified 
the total amount to be manufactured 
and neither is responsible for submitting 
the notice; instead, the person who 
actually manufactures the chemical 
must submit the notice. 

EPA has added this provision to deal 
with the situation in which one person 
decides to manufacture a specified 
amount of a certain chemical using a 
certain process, but contracts with a 
manufacturer to actually make the 
chemical In this case. EPA believes the 
person contracting with the 
manufacturer is the most knowledgeable 
party and should be responsible for 
submitting the notice. EPA recognizes, 
however, that the actual manufacturer 
will often have extensive information 
that would be useful to EPA in its 
review of the new chemical Therefore. 
EPA strongly encourages joint 
submissions (see S 720.40(e)) in this 
situation. Since both persons involved in 
the transaction are manufacturers, both 
are liable for the manufacture of the 
new chemical if a notice has not been 
submitted, or the review period has not 
expired. 

EPA did not adopt the proposed' 
requirement that manufacturers of new 
chemicals solely for export submit 
notices under section 5(a) of the Act. 
("Manufacture solely for export" is 
defined in § 720.3(s) of the nile.) Instead 
EPA will soon propose that 
manufacturers of chemicals solely for 
export submit notices to EPA under 
section 8(a) prior to manufacture. EPA 
eliminated the requirement that 
manufacturers of new chemical 
substances solely for export submit a 
section 5 notice in response to 
comments that questioned EPA’s legal 
authority to require such reporting. 
These comments will be addressed more 
fully in the preamble to the proposed 
section 8(a) reporting rule for export- 
only chemicals. 

The definition of "manufacture solely 
for export" places certain restrictions on 
domestic activity. The manufacturer of 


an export-only chemical may process it 
only at sites under the control of the 
manufacturer. Distribution in commerce 
is limited to the activities necessary to 
export the chemical Also, the 
manufacturer of an export-only chemical 
may not use the chemical for any 
purpose, except in small quantities 
solely for research and development. 

b. Importers . Under S 720.22(b) of this 
rule, persons who intend to import a 
new chemical substance for a 
commercial purpose are subject to 
section 5 notice requirements. This 
includes chemicals imported in bulk or 
as part of a mixture. Because it would 
be enormously difficult for an importer 
to determine the identity and Inventory 
status of each chemical substance in 
imported articles (e.g.. automobiles), the 
rule does not require persons to submit 
notices on new substances imported as 
part of articles. However, new 
chemicals imported in containers used 
for transportation or for other purposes 
are imported in bulk, not as part of an 
article, and are subject to the notice 
requirements. 

EPA has eliminated the separate 
importer notice forms; importers must 
now complete the general notice form. 

In their notices, however, Importers are 
required to provide information only on 
exposure which occurs within the 
United States. 

In the January 1979 proposal and in 
fi 720.3(1) of this rule, EPA defines 
importer to include the person primarily 
liable for the payment of duties, the 
consignee, the importer of record, the 
actual owner, and any transferee. This 
definition, which is adopted from the 
definition of the U.S. Customs Service of 
the Treasury Department, is consistent 
with other definitions of importer issued 
under the Act. 

Several commenters on the January 
1979 proposal suggested that EPA’s 
definition of importer did not adequately 
indicate which party in an import 
transaction was responsible for 
submitting » section 5 notice. In 
response to these comments, EPA 
clarified importer reporting 
responsibilities under section 5 in the 
Federal Register of September 23,1980 
(45 FR 63806). This clarification has 
been incorporated into the final rule in 
§ 720.3(z) and $ 720.22(b). 

Under f 720.22(b), the "principal 
importer" in any transaction leading to 
the import of a new chemical substance 
must submit a section 5 notice. The 
principal importer is the first importer 
who selects the new chemical substance 
and determines the total amount to be 
imported. The principal importer must 
know that the substance will be 
imported, and only a person 


incorporated, licensed, or doing 
business in the United States may 
submit the notice. Occasionally, no one 
person may fit this definition exactly. In 
this case, the Prenotice Communications 
Coordinator should be contacted to 
determine the appropriate person to 
submit the notice. Otherwise, the 
incorrect party may submit the notice, 
and the notice review period will not 
begin to run until EPA determines who 
should have submitted the notice and 
that person actually submits it. Early 
consultation with the Prenotice 
Communication Coordinator will avoid 
this delay. If import of a new chemical 
substance occurs before the principal 
importer submits a notice and the 
review period expires, ail importers 
Involved in the transaction are liable. 

The following paragraphs further 
explain the definition of principal 
imported. 

i. Selecting the chemical substance to 
be importer. The principal importer 
selects the new chemical substance for 
import. Selecting the substance to be 
imported includes selecting it by a trade 
name or generic name as well as by its 
specific chemical identity. Therefore, the 
principal importer need not know the 
specific chemical identity of the 
imported substance. If the specific 
chemical identity of the new chemical 
substance is known only to the foreign 
manufacturer or supplier, and the 
manufacturer or supplier does not wish 
to reveal the identity to the U.S. 
importer, it can report the identity 
directly to EPA. (See $ 720.40(e) of the 
rule.) In this way. foreign companies can 
protect confidential business 
Information. In any case, however, EPA 
must know the identity of the substance 
before the review period can begin. 

Importers, like manufacturers, are 
responsible for determining whether 
their substances are on the Inventory 
and therefore whether they are new 
chemical substances subject to section 5 
notice requirements. A principal 
importer that does not know the identity 
of a chemical substance it intends to 
import may have its foreign 
manufacturer or supplier, or some other 
person, report the chemical identity to 
EPA using the bona fide procedures 
described in S 720.25 of the rule. The 
principal importer would provide the 
evidence of a bona fide intent to import 
the chemical EPA will then search the 
Inventory for the substance. If a notice 
is required. EPA will inform the 
importer. As a result, confidential 
chemical identity will be protected, and 
importers need not file unnecessary 
notices. 
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ii. Knowing that the substance wilt be 
imported* A principal importer must 
know that the new chemical substance 
will be imported into the United States, 
rather than manufactured domestically. 
If s person orders a new chemical 
substance directly from a foreign firm. 
EPA will consider that person to know 
that he or she is importing the 
substance. If a person orders a chemical 
from a U.S. firm and does not know and 
has no reason to know that the US. firm 
will ftU the order by importing a new 
chemical, the person would not be 
subject to notification requirements or 
liable under section 15 for failure to 
submit a notice. In that case, the VS. 
firm filling the order would be required 
to report 

iii Specifying the totaJ amount to be 
imported. The principal importer 
specifies the total amount of the 
chemical substance to be imported. If 
orders are collected from several 
customers, the person who collects the 
orders is the person who specifies the 
total amount to be imported and Is 
subject to the notice requirements of this 
rule. Individual customers of the 
principal importer do not specify the 
total amount, even though one might 
have a disproportionately large order. 

iv Incorporated, licensedor doing 
business in the United States. A 
principal importer must be incorporated, 
licensed, or doing business under the 
laws of the United States. 

c, Processors. In August 1980. EPA 
proposed that persons be required to 
submit a section 5 notice to EPA before 
they processed for TSCA commercial 
purposes substances previously exempt 
from reporting. Specifically, this applied 
to byproducts; tobacco and tobacco 
products; nuclear materials: substances 
used solely as pesticides, firearms, 
ammunition, foods, food additives, 
drugs, and cosmetics; substances 
manufactured before (anuary 1, 1975. 
and not processed and reported for the 
Inventory after that date: research and 
development (R and Dj chemicals: and 
instances granted test-marketing 
exemptions. 

EPA proposed processor notification 
requirements to dose a gap in section 5 
rules. EPA recognized that not many 
chemicals would be subject to 
notification requirements under this 
portion of the rule; however, EPA saw a 
roed to review the risks associated with 
'he processing and use of previously 
**J m pt substances for TSCA purposes 
before these activities occurred. 

Persons who commented on the 
proposal argued that the requirement 
Wa * unnecessary for R and D and test- 
marketed substances. They argued that 
manufacturers of test-marketed 


substances know how persons who buy 
the substances are using them because 
this information is necessary to make 
sure they are in compliance with the 
terms of the particular exemption. Also, 
manufacturers of R and D chemicals 
often know how their customers are 
using these chemicals. Therefore, EPA 
has eliminated the processor notification 
requirement for R and D and test- 
marketed substances. Of course. If a 
company that manufactures or imports a 
chemical for R and D or test-marketing 
purposes learns that its customer is 
using the chemical substance for 
nonexempt commercial purposes, 
manufacture or import of the chemical 
substance for sale to that customer for 
that purpose must cease until a section 5 
notice is submitted and the review 
period expires. 

EPA now also believes processor 
notification is inappropriate for nuclear 
materials, tobacco, and tobacco 
products because these substances are 
exempt from TSCA, regardless of how 
they are used. In addition, EPA believes 
that notification by processors of 
pesticides for nonexerapt commercial 
uses is unnecessary because the uses of 
registered pesticides are regulated under 
the Federal Inse cticide . Fungicide, and 
Rodenticide Act (FIFRA). Of course, if a 
person intends to manufacture o 
pesticide for nonpesticide uses, these 
uses would not be subject to FIFRA. 
However, in this case, the manufacturer 
would be required by the statute to 
notify EPA under section 5(a)(1)(A) if 
the substance were not on the Inventory. 

EPA also believes that notification for 
the processing of food and food 
additives for nonexempt purposes is 
unnecessary. These substances will 
already have been approved for human 
ingestion by the Food and Drug 
Administration (FDA). FDA also has 
jurisdiction over cosmetics and devices, 
as defined by the Federal Food, Drug, 
and Cosmetic Act. Therefore, EPA 
believes that notification by processors 
of food, food additives, and cosmetics is 
unnecessary, especially since persons 
would still be required under section 
5(a)(1)(A) to notify EPA before they 
manufactured these substances for 
nonexempt uses. 

Finally. EPA believes that processor 
notification requirements are 
unnecessary for the nanexempt 
processing of byproducts which have no 
separate commercial purpose. As is true 
of R and D and test-marketed 
substances, the manufacturer of a 
byproduct is expected to know of any 
nonexempt uses planned by its 
customer. In such cases, the byproduct 
would then be manufactured for a 
commercial purpose and the 


manufacturer would be required to 
submit a notice. Notification 
requirements are also unnecessary for 
nonexempt processing of substances 
which have not been manufactured 
since January 1975. since such 
processing rarely occurs. 

Based on public comments and Hs 
revaluation of the proposal. EPA now 
believes that processor notice 
requirements are unnecessary. 
Therefore, EPA has not included these 
requirements in the final rule. 

d. Agents and joint submitters. Under 
{ 720.40(e) of the rule, persons required 
to submit a section 5(a) notice may 
designate an agent to submit the notice 
for them. Both the person originally 
subject to the notice requirements and 
the agent must sign the certification on 
the form. Therefore, both persons are 
responsible for false or misleading 
statements in the notice. The person 
originally subject to the notice 
requirements remains responsible for 
the submission to EPA of all required 
information known to or reasonably 
ascertainable by him or her and all test 
data in the person’s possession or 
control. 

Persons may also submit joint section 
5(a) notices to EPA. For example, a 
principal importer may ask other parties 
in the U.S.. such as customers, to 
complete certain sections of the form if 
they have relevant information. Ail 
persons submitting the notice must sign 
the certification on the form. They must 
also assert all confidentiality claims 
according to the procedures of this rule. 
However, the person responsible for the 
notice under section 5(a) is not absolved 
of statutory notice requirements by 
arranging a joint submissioa This 
person is required to complete all 
mandatory sections of the form, to the 
extent that he or she knows or can 
reasonably ascertain the required 
Information, even if another person also 
submits a certain section. If a joint 
notice is submitted, the notice review 
period will not begin until EPA has 
received all required parts of the notice. 
Therefore, the person subject to the 
notice requirements should indicate to 
EPA who else will be submitting parts of 
the notice and identify those parts. EPA 
will acknowledge receipt of the notice 
when it has received submissions from 
all of the joint submitters. 

2. What chemical substances must be 
reported. Section 5(a)(1)(A) of the Act 
requires persons to notify EPA before 
manufacturing or importing any new 
chemical substance, except for 
substances exempt under section 5(h). 
New chemical substances are chemical 
substances not included in the TSCA 
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Chemical Substance Inventory compiled 
and updated under section 8(h). 

Unaer section 3(2) of TSCA and 
S 720.3(e) of the rule, chemical 
substances are defined as any organic 
or inorganic substance of particular 
molecular identity, including any 
combination of such substances 
occurring in whole or in part as a result 
of a chemical reaction or occurring in 
nature, and any element or uncombined 
radical. However, the following 
substances are excluded from the TSCA 
definition of chemical substance: 
mixtures: tobacco and tobacco products; 
nuclear materials; firearms and 
ammunition; and substances used solely 
as pesticides, foods, food additives, 
drugs, and cosmetics. 

Manufacturers and importers are 
responsible for determining whether a 
substance is a new chemical substance 
under TSCA and therefore whether they 
are subject to section 5 notice 
requirements. The published Inventory 
will enable persons to determine 
whether many specific chemical 
substances have been entered on the list 
and therefore are not new. However, in 
difficult cases, EPA will assist persons 
in ascertaining whether specific 
substunces are on the Inventory. 

If a chemical substance is listed on 
the public Inventory under a generic 
name to mask its confidential identity, 
persons will not be able to determine if 
a specific substance falling into that 
category is a new chemical substance. 
Therefore, under 5 720.25(b) of the rule, 
MPA has established procedures for 
informing persons whether a substance 
they intend to manufacture or import is 
a substance on the confidential 
Inventory, or whether it is a new 
substance subject to the section 5 
notification requirements. Under these 
procedures, persons requesting this 
information from EPA first must 
demonstrate a bona fide Intent to 
manufacture or import the substance by 
submitting the items listed in 
$ 720.25(b)(2). These items have not 
changed from the proposed rule, except 
that the person need not have a sample 
of the substance available. EPA has 
found that samples are unnecessary to 
establish a person's intent to 
manufacture or import the chemical or 
to determine whether the chemical 
substance is on the Inventory. If an 
importer cannot provide certain 
requested items related to chemical 
identity because its foreign 
manufacturer or supplier claims them 
confidential, the importer can request 
the foreign manufacturer or supplier to 
send them directly to EPA. 

EPA will respond to these inquiries 
within 30 days of receipt of a complete 


request. If the Agency determines that a 
substance is not on the Inventory, it will 
notify the person submitting the bona 
fide inquiry that a section 5 notice must 
be submitted before the substance is 
manufactured or imposed. If EPA 
determines that the substance is on the 
Inventory, it will inform the person that 
a notice is not required. At the same 
time. EPA will inform the person who 
originally submitted the confidential 
substance for the Inventory that another 
person has demonstrated a bona fide 
intent to manufacture or import the 
substance and has been notified that the 
substance is on the confidential 
Inventory. 

3. Exempt chemical substances. 
Section 5(h) of the Act exempts, or 
authorizes EPA to exempt, certain 
chemical substances from section 5 
notice requirements. In }§ 720,36 and 
720.38 of this rule, EPA clarifies several 
of these exemptions. The sections have 
not been substantively changed from the 
corresponding sections of the )anuapr 
1979 proposal. The most important oT the 
exemptions are discussed below. 

a. Small quantities solely for research 
and development. Chemical substances 
manufactured or imported only in small 
quantities solely for research and 
development (R and D) are exempted 
from section 5 notice requirements if the 
submitter complies with $ 720 36 of this 
rule. 

Like the Inventory reporting rules, this 
rule defines "small quantities solely for 
research and development" as 
quantities that are not greater than 
reasonably necessary for scientific 
experimentation, research, or analysis 
(including activities associated wflh 
product development). As the Inventory 
rule and support documents indicate, 
research and development activities 
include tests of physical, chemical, 
production and performance 
characteristics. The chemical must be 
uBed by, or directly under the 
supervision of, a technically qualified 
person. The manufacturer or importer 
must evaluate information on the 
chemical and inform all persons 
engaged in experimentation, research, or 
analysis on the new chemical substance 
of any risk to health. 

The section 5 notice rule delates a 
note included in the Inventory 
definition. The note provided that, for 
purposes of the Inventory, any 
substance manufactured, imported, or 
processed in quantities of less than 1,000 
pounds a year would be presumed to be 
manufactured solely in small quantities 
for R and D. unless the submitter could 
certify that the substance was used for 
purposes unrelated to R end D. 


This note was intended to provide 
guidance for manufacturers in 
evaluating low volume chemicals to 
determine whether they were eligible for 
the Inventory. If the note were included 
in the section 5 notice rule, however, it 
might be misconstrued to mean that 
section 5 notices are not required for 
any substance produced in quantities of 
less than 1,000 pounds a year, or that 
section 5 notices must be submitted for 
all substances produced in quantities 
greater than 1,000 pounds a year. This 
deletion does not change the R and D 
exemption of the Inventory reporting 
rule, but it eliminates a possible source 
of misunderstanding about how 
substances qualify for such exemptions 
In the future, the Agency may clarify the 
R and D exemption by establishing a 
more precise definition of "small 
quantities" for specific substances or 
groups of substances. 

The final rule makes clear the 
manufacturer's responsibility under 
section 5(h)(3) to ensure that certain 
persons are notified of any risk to health 
that the manufacturer believes may be 
associated with R and D activities on a 
substance. This notification must go to 
all persons engaged in experimentation, 
research, or analysis on the substance, 
including manufacture, processing, use, 
transport storage, or disposal of the 
substance for research and development 
purposes. The technically qualified 
individual supervising the R and D 
activities must ensure that the notice to 
these persons is adequate. The rule does 
not prescribe methods of notification. 
Rather, it identifies certain acceptable 
procedures, and leaves it to the 
individual manufacturers or importers to 
ensure that they adequately inform all 
the persons who must be notified. 

Section $ 720.36(d) states that, upon 
request, manufacturers and importers 
must make available to EPA any 
information evaluated by the 
manufacturer or importer in determining 
the need for notification. This provision 
differs from ( 720.38(d) of the proposed 
rule which would have required the 
manufacturer or importer to make this 
information available to any person 
exposed to the R and D substance, as 
well as EPA. EPA has dropped this 
requirement because it reduces the 
burden on manufacturers or importers 
since making this information available 
to persons exposed to the R and D 
substance often would require 
preparation of nonconfidential 
summaries, and possible disclosure of 
sensitive information such as medical 
records. This change will not endanger 
the health of exposed persons since they 
will be notified of any risk by the 
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manufacturer or importer. In addition, 
EPA will have access to this 
information, so it can ensure that the 
notification of exposed persons is 

adequate. 

The R and D provisions apply to all 
substances manufactured or imported 
after the effective date of the final rule, 
including substances manufactured or 
imported earlier under the R and D 
exemption. Therefore, persons that have 
been manufacturing or importing a 
chemical under a R and D exemption 
before the effective date of the final rule 
cannot continue to manufacture, import, 
process, distribute in commerce, use, or 
dispose of this chemical under the 
exemption until they have complied 
with all the requirements described in 
§720.36. 

b. Test marketing exemptions . Section 
5{h)fl) of TSCA and § 720.38 of this rule 
authorizes EPA, upon application, to 
grant exemptions from any requirements 
of section 5(a) or 5(b) of the Act for test¬ 
marketing purposes. To grant such an 
exemption, the Agency must find that 
the test marketing will not present any 
unreasonable risk of injury to health or 
the environment. Section 5(h)(6) and 

5 720.38(d) provide that EPA must either 
approve or deny the application within 
45 days of its receipt and must publish a 
notice of its decision in the Federal 
Register. If EPA grants an exemption, it 
may impose restrictions on the test- 
ourketing activities. The manufacturer 
or importer must submit a section 5 
notice for activities beyond those 
permitted under the exemption. 

In Unit ll.B. of this preamble. EPA 
provides guidance to persons submitting 
test marketing exemption applications 
and describes the information these 
applications should include. 

c. Nonisolated intermediates. Under 
1720.30(g)(8) of the rule, "any 
fcmisolated intermediate" is not subject 
*o the notice requirements, 
intermediates are defined in $ 720.3(n) 
as substances that are consumed in 
*hole or in part in chemical reactions 
wed for the intentional manufacture of 
other substances or mixtures, or that are 
intentionally present for the purpose of 
•taring the rate of such reactions. 

Under § 720.3(w), a nonisolated 
intermediate is an intermediate that is 
not intentionally removed from the 
^uipment in which it is manufactured. 

This definition modifies the definition 
o* intermediate in the Inventory 
"•porting rule (40 CFR Part 710). Under 
Inventory rule, substances that were 
not intentionally removed from the 
^jnipment in which they were 
manufactured were not considered 
j r t<rmediates and were not subject to 
ta reporting requirements of the 


Inventory rule. In the section 5 notice 
rule, EPA has defined these substances 
as intermediates, but has exempted 
them from reporting requirements as 
"nonisolated intermediates." The 
change in definition is only for the sake 
of clarity, and does not change the 
status of these substances. 

EPA is exempting nonisolated 
intermediates for several reasons. First, 
such substances are often extremely 
difficult to identify: in developing the 
reporting rule for the TSCA Inventory, 
EPA received numerous comments on 
this point. Second, because exposure to 
such substances generally is limited, 
they generally pose little risk to human 
health and the environment. Third, in 
excluding nonisolated intermediates 
from the Inventory, the Inventory 
reporting rule stated that these and 
other excluded substances will not be 
subject to the section 5 notice 
requirements. (See 5 710.4(d).) 

d. Byproducts. This rule expands the 
definition of byproduct contained in the 
Inventory rule to include substances 
which are formed without a separate 
commerical purpose during the 
processing, use, and disposal of the new 
chemical. Section 5(d)(1)(A) of the Act 
authorizes EPA to require information 
on such substances. This expanded 
definition is consistent with the 
definition of "byproduct" proposed in 
January 1979, Under both the proposed 
rule and the final rule, substances which 
were not eligible for inclusion on the 
Inventory are not subject to the section 
5 notice requirements. 

B. Information Submissions 

1. Scope of information requirements . 
On January 10.1979, EPA proposed 
notice requirements which included a 
notice form requiring reporting of 
detailed information on production, 
processing, use, and exposure of a new 
chemical substance. The mandatory 
section of the form was designed to give 
EPA enough information to conduct a 
detailed review for possible regulatory 
action under section 5(e) or 5(f). The 
form included an optional section, 
asking for information on industrial 
hygiene, engineering safeguards, and 
certain nonrisk factors. Based on public 
comments on the January proposal and 
EPA's early experience in reviewing 
notices. EPA reproposed a shortened 
form on October 16.1979. This proposed 
form was designed to require only 
information needed for an initial 
assessment of a new chemical 
substance. Under both proposals, if EPA 
determined that it needed more 
information from the submitter or other 
persons, it could ask those persons to 
submit it voluntarily, or it could require 


the information through mandatory 
supplemental reporting under section 8 
("letter-writing" authority) or action 
under section 5(e). 

In revising the information 
requirements for the final rule, EPA has 
considered the comments received on 
the previous proposals and EPA’s 
information needs identified in its 
review of over 2,200 notices under the 
Interim Policy. The requirements are 
limited to (1) information clearly 
specified in the statute in sections 
6(a)(2) (A) through (G) except (E), and 
(2) other information that is essential to 
the initial review of the potential health 
and environmental risks presented by a 
new substance and which reasonably 
falls within the intent of section 5(d)(1). 

This rule further reduces the 
information requirements from those of 
the October 1979 proposal. Several 
commenters on the October 1979 
proposal stated that EPA failed to 
require information identified in the 
January 1979 proposal as necessary for 
review of the risks associated with new 
chemicals. EPA agrees that much of this 
information can be important in the 
review of a new chemical substance. 
However, the Agency does not believe it 
is reasonable to require all such 
information for every substance 
reviewed under section 5 since EPA has 
found that detailed information is 
necessary only after it identifies a 
specific risk concern. The information 
required on the final notice form is 
sufficient for EPA to identify substances 
of potential concern and to determine 
what additional information is needed 
in those cases for which more detailed 
review is necessary. 

Under the Interim Policy. EPA has 
contacted submitters during the review 
period and requested that they supply 
additional information when this 
information was important for its 
review. Submitters have been generally 
cooperative in providing the 
information. In developing this rule, EPA 
has assumed that such cooperation will 
continue in the future. Failure to supply 
such information when it is important to 
the review may unnecessarily 
complicate the review, and may result in 
extension of the review period under 
section 5(c). If EPA does not receive the 
information it believes is necessary for 
review, it will take action under section 
5(e), when appropriate, to regulate the 
substance pending submission of the 
information. 

Notice submitters must provide all 
information requested in the form to the 
extent that they know or can reasonably 
ascertain it. Submitters are also required 
to provide test data in their possession 
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or control and descriptions of other data 
known to or reasonably ascertainable 
by them, If those data concern the 
environmental or health effects of the 
substance. These requirements are 
described in more detail in the following 
sections. In addition to required 
information, submitters may provide 
EPA with any other information they 
believe should be considered in its 
review of the substance. The notice is 
incomplete, and the review period will 
not begin, unless information in the 
notice form and attachments is in 
English, except that published scientific 
literature submitted with the notice need 
not be translated. 

The Importer Form proposed in 
October 1979 has been incorporated into 
the general notice form resulting in a 
single form that will be used by all 
submitters reporting under section 
5(a)(1)(A). This change will simplify 
notification for submitters sifice they 
will hove to become familiar with only 
one form and there will be no confusion 
as to which form should be submitted. 
EPA recognizes that some importers 
may not have the same amount of 
information available to them as 
domestic manufacturers. Importers, just 
as domestic manufacturers, need only 
submit information specified on the form 
to the extent that they know or con 
reasonably ascertain it. Importer 
notices, however, wall be held to the 
same standard as domestic notices in 
determining whether the notice is 
complete or whether action under 
section 5(e) is necessary to obtain 
additional information. 

The units below discuss the level of 
detail required in completing the form, 
and other general issues. 

a. Known to or reasonably 
ascertainable by. Section 5(d)(1)(A) of 
the Act requires that notices contain 
certain information on chemical identity, 
use. and exposure insofar as it is 
"known to the person submitting the 
notice or insofar as reasonably 
ascertainable." This rule defines known 
or reasonably ascertainable information 
as "all information in a person’s 
possession or control, plus all 
information that a reasonable person 
similarly situated might be expected to 
possess, control, or know," In response 
to commenters who believed that the 
phrase "or could obtain without 
unreasonable burden or cost" is unclear. 
EPA has dropped this phrase from the 
definition. This is not a substantive 
change, however, since such information 
is included in "information that a 
reasonable person . . . might be 
expected to possess, control or know." 
Therefore under the new definition, just 


as it is in the proposed definition, cost 
and burden are factors in determining 
whether information is known to or 
reasonably ascertainable by the 
submitter. 

Many commenters on the January and 
October proposals expressed difficulty 
in determining what information EPA 
considers to be "reasonably 
ascertainable." Specifically, they were 
uncertain about the effort that EPA 
expects them to make in obtaining 
certain types of information, and what 
would constitute an "unreasonable 
burden or cost." In two parts below—" 
Information From Other Persons" and 
’Test Data"—EPA discusses in more 
detail its interpretation of "reasonably 
ascertainable" in specific contexts. 

Also, in Unit C.I.C. below, "Incomplete 
Submissions." EPA briefly describes 
notices received under the Interim 
Policy that did not contain "reasonably 
ascertainable" information. However, 
EPA believes that it is not possible to 
define "know to or reasonably 
ascertainable" more explicitly. 

Also, as discussed in the preamble to 
the October 1979 proposal, a detailed 
definition of "reasonably ascertainable" 
may result in inequitable treatment of 
notice submitters. What would be a 
reasonable effort for one company under 
certain circumstances might be 
extremely burdensome for the same 
company under different circumstances, 
or for another company in the same 
situation. The meaning of this phrase 
will depend on the specific 
circumstances surrounding the 
development of the new chemical. The 
nature of the substance, the projected 
sales volume and profit, and the size of 
the company are factors in determining 
what information can reasonably be 
obtained. Therefore, EPA believes that 
"reasonably ascertainable" can be 
defined only on a case-by-case basis 
and that notice submitters must be 
responsible for deciding when and how 
to obtain required data, and when 
required information is not reasonably 
ascertainable. Certainly, in most 
instances, data-gathering that is so 
costly as to preclude commercialization 
is not reasonable. 

To minimize the burden on submitters, 
EPA has dropped the provision in the 
proposed rule that would have required 
submitters to provide a brief description 
of their procedures for identifying data 
that are known to or reasonably 
ascertainable by them. EPA believes 
this provision is unnecessary; EPA 
generally can judge from the notice itself 
whether it includes information that is 
known to or reasonably ascertainable 
by the submitter. EPA will also check 


this as part of its compliance 
inspections. 

b. Information from other persons. In 
many cases, persons other than the 
notice submitter may have information 
necessary or useful for EPA’s review. 
For example, processors and other 
customers may have information on 
exposure associated with use or releasi 
and foreign manufacturers and suppliei 
may have information on chemical 
identity, impurities, and health and 
safety data. Some of this information 
must be submitted because it is 
considered to be in the submitter’s 
possession or control, for example, 
information that the submitter’s parent 
company or subsidiary has if the related| 
company was involved with R and D. ■ 
test marketing, or commercial 
development of the new chemical. Other] 
information may be reasonably 
ascertainable by the submitter, if not 
already known, and therefore also must 
be included in the notice. 

EPA. however, has not adopted the 
requirement proposed in January 1979, 
that submitters contact customers and 
ask them to submit a Processing and 
Consumer Use Form. EPA also has 
eliminated the request in the October 
1979 form that submitters report the 
number of customers intending to use 
the new chemical substance in ways not 
known to the submitter and to report fh« 
percentage of production volume 
allocated to those customers during the 
first three years of production. The form 
does, however, ask submitters to 
estimate how much of the substance will 
be manufactured or imported for each 
known category of use. 

EPA has eliminated mandatory 
customer contact because information 
from processors and other customers 
often is not necessary for substances 
that do not undergo detailed review. 

EPA has found that when this 
information is necessary. EPA reviewers 
can generally obtain it either informally 
from the submitter or from the published 
literature. Submitters, however, ore still 
encouraged to obtain use and exposure 
data from potential customers for 
inclusion in the notice. The more 
complete the information in a notice, the 
less likely it is that EPA will need to 
seek more information later, possibly 
requiring an extension of the review 
period under section 5(c), or regulatory 
action to obtain information under 
section 5(e). 

The elimination of mandatory 
customer contact will reduce the burden 
on submitters and their customers 
without significantly reducing the 
effectiveness of EPA’s review. By 
requiring the submitter to estimate how 
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much of a substance will be 
manufactured for known uses, EPA will 
be able to determine whether processing 
and use are likely to cause a problem, or 
whether more information is needed. 

In the final rule. EPA has also 
eliminated the requirement that 
importers contact foreign manufacturers 
ind suppliers, since much of the 
information they could provide (e.g., 
exposure to workers and release to the 
environment outside the U.S.) is not 
subject to EPA’s review, and EPA 
generally does not hove the authority to 
require foreign companies to report. 

More importantly, EPA believes that 
under the notice requirements in the 
final rule, the principal importer will 
contact its foreign manufacturer or 
supplier when necessary to obtain 
required information. For instance, if the 
principal importer does not know the 
specific identity of the new substance, it 
will contact the foreign manufacturer to 
obtain it: otherwise, the submission will 
be incomplete and EPA will not review 
it Of course, the principal importer is 
encouraged to have its foreign 
manufacturer or supplier submit any 
other information useful for review to 
the importer or directly to EPA. 

c. Test data and other data. Section 
720.50 of the rule describes notice 
requirements for test data and other 
data related to the health and 
environmental effects of a new chemical 
substance. Under section 5(d)(1)(D) of 
the Act, submitters must report all test 
data related to health and 
environmental effects which is in their 
possession or control. Under section 
5(d)(1)(C), they must provide a 
description of “any other" health and 
environmental effects data which they 
bow of or can reasonably ascertain. 

Health and environmental effects data 
on both the new chemical substance and 
related substances are necessary for an 
effective evaluation of risks that may be 
presented by a new substance. 

Therefore, the requirements to submit 
data apply to both the new chemical 
substance and related chemicals. 

Related chemicals include impurities, 
byproducts, degradation products, 
unintended reaction products, and other 
comical substances related to the 
manufacture, processing, distribution in 
commerce, use. or disposal of the new 
substance. 

To eliminate unnecessary reporting, 
i 720.50(c) imposes lesser requirements 
for data on related chemicals than are 
bnposed for data on the new substance 
b^elf. Unlike the October 1979 proposed 
fibe. the final rule does not limit the 
reduced requirements to related 
chemicals on the Inventory. Instead, 
ibey apply to all related chemicals, 


regardless of their Inventory status. The 
submitter is not required to provide 
published data on these substances 
because EPA can obtain the data 
elsewhere, regardless of whether or not 
they are on the Inventory. Therefore, 
submitters need only describe 
unpublished data on related chemicals. 

i. Definition of test data. Section 
720.3(gg) defines "test data." Tests, in 
EPA’s definition, include both formal 
and informal tests and experiments. 
However. EPA no longer includes 
recorded observations, monitoring, or 
measurements as "tests"; instead, these 
would be “test data" if they were 
obtained in the course of a test or 
experiment. EPA believes this change 
more closely reflects the general 
understanding of these terms. Test data 
also include objectives, experimental 
methods and materials, protocols, 
results, and data analyses of tests and 
experiments, as well as raw data and 
other information relevant to the 
development and analysis of the data. 

In the January 1979 proposal, the 
definition of "test data" included risk 
assessments. The final rule eliminates 
this provision, since EPA no longer 
believes that an analysis of the risk 
resented by the combined effects of 
azard and exposure is described by the 
word "test." EPA has also eliminated 
the word "study" from the final 
definition of "test data" for the same 
reasons. Risk assessments are more 
appropriately included within the term 
"health and safety study," which is 
defined in $ 720.3(k). EPA has added 
risk assessments to the examples of 
health and safety studies listed in 
5 720.3(k)(2). 

In addition to reflecting more 
adequately the use of the term "test 
data" in the Act. the new definition will 
reduce the burden on submitters. Since 
risk assessments are now "other data" 
under the final rule, not "test data." 
submitters need only describe risk 
assessments which are known or 
reasonably ascertainable. Under the 
proposal, submitters were required to 
provide copies of all risk assessments 
which were in their possession or 
control. 

The new definition of "test data." and 
the reduced reporting requirements 
which result, will not significantly affect 
EPA's ability to review the risk 
presented by new substances. If a risk 
assessment described by the submitter 
is needed for review, EPA will ask the 
submitter to provide it voluntarily. If the 
submitter does not provide it. EPA may 
extend the review period or take action 
to obtain it under section 5(e) of the Act. 

ii. Notice requirements for test dato. 
Section 720.50(a)(2) of the rule requires 


submitters to provide full reports on test 
data in their possession or control that 
are relevant to the health and 
environmental effects of the 
manufacture, processing, distribution in 
commerce, use, or disposal of the new 
chemical substance. These include data 
on the new chemical substance in pure 
form, technical grade, and formulated 
form. The rule requires a full report to be 
submitted for data on health effects, 
ecological effects, environmental fate 
characteristics, monitoring data, and 
physical and chemical properties related 
to health and environmental effects. 

A full report must include 
experimental methods and materials, 
results, discussion and data analyses, 
conclusions, references, and the name 
and address of the laboratory that 
developed the data. EPA has dropped 
the requirement that the submitter 
provide data in a specified "full report 
format"; any format is acceptable if it 
includes the items listed. If the te9t data 
have been published in the open 
scientific literature. S 72Q.50(a)(3)(ii) 
authorizes submitters to provide only a 
standard literature citation. This 
provision reduces the requirements of 
the )anuary 1979 proposal, which 
allowed submitters to cite articles 
containing test data only if the 
periodical in which the articles 
appeared was listed in Appendix I of the 
proposed form. Any other test data in 
the submitter's possession or control 
may be submitted in summary form. 
However, the submitter must provide a 
full report upon request by EPA. 

Sections 720.50 (a)(4){i) and (b)(4) of 
the rule exempt incomplete reports (e.g.. 
from ongoing studies) from the full 
report requirements. However, 
submitters must describe the nature and 
objective of any incomplete study, 
report or test; name and address of the 
laboratory developing the data; progress 
to date; types of data collected; 
significant preliminary results; and 
anticipated completion date. In addition, 
if the study or report yields significant 
preliminary or final results before the 
end of the notice review period, and if 
the results were not submitted with the 
notice, the submitter must provide the 
relevant study, report, or test results to 
the OTS Document Control Officer 
within 10 days of receipt; but in no event 
later than 5 days before the end of the 
notice review period. If the information 
becomes available during the last 5 days 
of the review period, the submitter must 
immediately inform its EPA contact for 
that notice by telephone. (See "New 
Information" below.) 

iii. Possession or control. In the final 
rule, EPA has retained the definition of 
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"possession or control" proposed on 
January 10.1979. Several commenters on 
the January proposal suggested that this 
definition would impose an undue 
burden on notice submitters, while 
others believed that EPA’s definition did 
not go far enough. EPA, however, 
believes that its proposed definition is 
appropriate. Under this definition, the 
Agency is likely to obtain all relevant 
data without imposing an unreasonable 
burden. In particular, by limiting the 
definition to affiliated companies 
associated with the development of the 
new chemical substance, EPA has 
focused the information requirement on 
the companies most likely to have 
relevant data and to profit from the new 
substance. Comments on "possession or 
control" are addressed more specifically 
in EPA’s Response to Comments, which 
is available in the Public Reading Room. 

iv. Other data known to or reasonably 
ascertainable by the submitter. Section 
5(d)(1)(C) requires submitters to ~ 
describe "any other data." including 
data from health and safety studies, on 
health and environmental effects that 
they know or can reasonably ascertain. 
In J 720.50(b) of the rule. EPA interprets 
"any other data" to be (1) test data not 
in the submitter’s possession or control 
but known to or reasonably 
ascertainable by the submitter, and (2) 
any data, other than test data, that the 
submitter possesses, controls, knows, or 
can reasonably ascertain. For example, 
if the submitter knows of toxicity or 
environmental fate data in the 
possession or control of another person, 
the submitter is required under section 
5(d)(1)(C) and S 720.50(b) to describe 
those data to EPA. If the data have been 
published in the open literature, the 
submitter need only provide a standard 
citation. If the data have not been 
published, or the study is incomplete, 
the submitter need only describe the 
data and provide a summary of the 
results (if available), or provide the 
names and addresses of persons who 
have the data. 

The final rule requires less 
information to describe data from 
incomplete studies than was required by 
the January 1979 proposal. EPA 
recognizes that information such as a 
study's nature and purpose, progress to 
date, and significantly preliminary 
results on another persons’s ongoing 
study will seldom be available to the 
submitter. Also, as a result of the 
revised definition of "test data," 
discussed in Unit BJ.c.i. above, risk 
assessments are "other data" under the 
final rule, and must be described to EPA 
as required by § 720.50(b). 


Section 720 50(b)(l)(ii) clarifies EPA’s 
interpretation of "known to or 
reasonably ascertainable" as it applies 
to data submitted under section 
5(b)(1)(C). In this context, known to or 
reasonably ascertainable includes data 
known to employees or other agents 
associated with research and 
development, test marketing, or 
commercial marketing of a new 
chemical substance. These data include 
data learned by employees as a result of 
discussions, symposia, and scientific 
articles. 

v. Data that need not be submitted. 
Efficacy data and monitoring data on 
exposure of human or ecological 
populations outside the United States 
need not be submitted. In addition, 
persons are not required to resubmit any 
data previously submitted to EPA, as 
long as they were not claimed 
confidential. Submitters should identify 
the data previously submitted, the date 
It was submitted, and the EPA office 
which received it. However, it is 
sometimes difficult or time-consuming 
for the Office of Toxic Substances to 
obtain such information from other EPA 
offices in time to complete its review. 
Therefore. EPA encourages submitters 
to include all relevant information with 
the notice. 

' Relevant data previously submitted to 
another Federal 8gency must be 
included with the section 5 nojtice. This 
represents a change from the proposed 
rules which would not have required 
notices to include information already 
submitted to other agencies. EPA made 
this change because experience under 
the Interim Policy indicates that it is 
difficult to obtain information from other 
agencies in time to analyze and use it 
during the 90-day review period. EPA 
does not believe this change will be 
burdensome to submitters, since 
relatively few data described or 
submitted as part of section 5 notices 
have been previously submitted to other 
Federal agencies. 

d. New information or data. During 
the notice review period, submitters 
may obtain additional information that 
may be relevant to EPA’s review. 

Section 720.40(f) of the rule requires 
submitters to provide EPA with this 
information if it materially adds to, 
changes, or makes significantly more 
complete the information contained in 
the original notice. Examples of 
information that must be submitted 
under this provision include: preliminary 
or final results of health and 
environmental effects tests not 
previously known to the submitter, or 
not complete at the time of notice 
submission; new uses not described in 


the notice; significant increases in 
estimated production volume; new 
information significantly adding to 
information on chemical identity (e.g., 
significant changes in impurity levels, 
new information characterizing complex 
reaction products or polymers); and 
similar information. 

The proposed rule would have 
required this information to be 
submitted to EPA "immediately," 
Commenters asked for more specific 
guidance on how long they would have 
to submit new information. The final 
rule now specifies that the information 
must be submitted within 10 days of 
receipt, but no later then 5 days before 
the end of the review period. If the 
information becomes available during 
the last 5 days of the review period, the 
submitter must telephone its EPA 
contact for the notice "immediately.** 
EPA interprets this to mean as soon as 
possible, generally within 24 hours. 

2. Section-by Section Review of the 
Notice Form. The following paragraphs 
describe the major differences between 
the form proposed on October 16.1979. 
and the final form issued with this rule. 

a. Submitter identification. This 
section remains generally the same as in 
the October form. However, submitters 
are now asked to provide prenotice 
communication, bona fide request, and 
test-marketing exemption numbers to 
help coordinate the Agency's review. 
The parent company no longer must be 
identifed because the Agency believes 
that it can be obtain this information 
from the submitter during the review 
period in the few instances it is needed. 

The form also eliminates the 
requirement that submitters state the 
intended date of commencement of 
manufacture or import and submit 
evidence of intent to manufacture if the 
intended date is more than 3 years after 
the date of the notice. EPA agrees with 
commenters that the submitter's 
certification on the form is sufficient 
evidence of intent to manufacture or 
import. However. EPA generally 
encourages manufacturers and 
importers to submit notices as close as 
is feasible to 180 days before 
manufacture or import is expected to 
begin, since early notices are more 
likely to have more complete 
information. 

b. Chemical identity'. For the moBt 
part, the requirements for information 
on the new substance's identity remain 
the same as in the October 1979 
proposal However, manufacturers and 
importers of new polymers must provide 
slightly different information than that 
specified in October. Instead of 
providing the range of composition of 
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each monomer in the polymer, 
manufacturers need only estimate the 
typical composition of the monomers 
and other reactants, e g., catalysts and 
initiators. This information is necessary 
to evaluate fully the composition of the 
jx lymer. Submitters also must provide a 
rr; r tentative structural diagram. The 
Agency has found that the majority of 
sU mitie» have been able to develop 
such diagrams. To define further the 
composition of the new polymer, 
submitters must provide an estimate of 
the percent of the polymer composition 
below 500 and IJOOO molecular weight 
and descrilw how the estimates were 
made. The Agency believes that such 
temimatiim is essential to characterize 
fully the unique identity of the new 
polymer and its associated risks. 

1 he rule requires that manufacturers 
provide at least one generic came for 
the substance when chemical identity 
has been claimed confidential. EPA 
agrees with comtnenters that the 
requirement to provide three names* 
contained In the October proposal is 
unneceaMfj; since the three names 
generally mask the identity of the 
instance to e similar degree. EPA 
eruxmnMM submitters to consult with 
EPA to develop a useful generic name 
beforr submitting the notice. If EPA 
determines that the generic name 
provided with the notice is inadequate, 
jubmittera will be required to develop a 
new name when the identity Is added to 
the Inventory upon commencement of 
manufacture. 

In ptneraL. the specific chemical 
identity of a substance is a critical 
element of the notice. If a submission 
does not adequately provide this 
information. EPA will determine that it 
is incomplete. If the submitter does not 
knuw the identity of a new chemical 
sub v i nee—for example, because it 
imports the substance under a 
trademark or makes it from unknown 
r*a: \_.nts—the submitter may authorize 
another person to report the specific 
identity or information that allows EPA 
to de»<?rm»e the identity. The 
submission, however, will be considered 
incomplete and the review period will 
^t begin until EPA receives this 
information. For a discussion of 
incomplete submissions, see Unit 
III Ci-e. below. 

c P'vdoctkm and use information. 

This rule r e qui r es reasonable estimates 
uf the maximum production volume 
during the first year of production and 
the rruximum 12~ month production 
volume during the first 3 years of 
Production. EPA believes that these 
Projections provide sufficient 
information to perform its exposure 


assessment and economic analysis. The 
proposed rule would have required 
submitters to report both maximum and 
minimum projections for each of the first 
3 years of manufacture. Since EPA’s 
review of notices under the Interim 
Policy has typically focused on the first 
year production volume and anticipated 
maximum volume, more detailed 
requirements are not justified. 

Tbs final rule requires information on 
the intended categories of use of the 
new substance in a level of detail 
similar to that contained in the January 
proposal. However, it does not require 
that the submitter consult the standard 
use classification system developed by 
EPA for providing its use description. 
EPA believes that the general concepts 
of M function” and ”application' provide 
an appropriate method of categorizing 
uses. A description of use in terms of the 
substance’s chemical function and the 
general application of that function will 
provide EPA with sufficient information 
to identify the populations exposed to 
the new substance and the nature of 
that exposure. The submitter also must 
provide the estimated percent of 
production volume devoted to each 
category of use. 

Many comm enters stated that EPA 
does not have the authority to require 
information beyond the broadest 
category of use (e.g.. surfactant, 
photographic chemical) or that use 
information, at the level of detail 
required, is not typically known by the 
manufacturer. EPA disagrees. The 
category of use description required 
under these rules is consistent with the 
general intent under section 5(d)(1) to 
provide EPA with the information 
necessary for review. Adequate 
information oo the use of a substance is 
critical in the evaluation of the potential 
risks associated with human exposure to 
and environmental release of the new 
substance in that use. EPA has found 
that the information required in this 
section is the mifumirra necessary to 
conduct a review of such risks. In 
addition. EPA has found that such 
information is available to the great 
majority of notice submitters because 
substances are typically manufactured 
for a particular use. 

Under section 5(d)(2) of the Act. EPA 
must issue the uses ot intended uses of a 
new substance foe publication in the 
Federal Register. EPA will publish the 
use as reported in the notice unless it is 
claimed confidential. Consistent with 
the Act’s requirements sod the October 
proposal, this rule requires 
manufacturers who claim use to be 
confidential to provide a 
nonconfidentiai (generic) use 


description which EPA can issue for 
publication in the Federal Register. 

d. Hazard information. This rule 
retains the requirement to submit a copy 
or reasonable facsimile of any hazard 
information which will be prov ided to 
workers or customers, e g., a Material 
Safety Data Sheet. Several comraenters 
stated that hazard information is not 
required under section &UU2). EPA 
believes that such information Colls 
clearly within the requirements of 
section 5(dHU(C) of the Act since U 
provides data on the potential exposure 
and health effects of the new substance. 
Such information has been an important 
factor in EPA’s evaluation of new 
substances under the Interim Policy. 

e. Transportation and detection 
methods. EPA has eliminated proposed 
questions on transport and detection 
methods. Again, experience indicates 
that data in response to these questions 
is not especially useful in uotice review. 

f. Human exposure and environmental 
release information. EPA hat retained 
the requirement that submitters describe 
the manufacture and processing 
operations involving the new chemical 
substance at sites they control. 
Coauneoters on the October proposal 
stated that providing this information 
would be unduly burdensome and might 
jeopardize the confidentUliiy of process 
information. However, in its review of 
notices under the Interim Policy. EPA 
has found the process description 
necessary to make qualitative estimates 
of potential workplace exposure, to 
estimate the amounts of the new 
substance and byproducts released, and 
to evaluate estimates provided in other 
parts of the form. EPA has also found 
that process descriptions based on 
known or reasonably ascertainable 
information may be developed by 
submitters in less time than was 
originally anticipated, and that OTS 
procedures adequately protect any 
confidential business information 
contained in the notice. 

In response to these co mmen ts, 
however, the Agency has reduced the 
amount of informatkm it will require in 
the process description item the 
requirement proposed in October. EPA 
does not require that a mass balance of 
materials entering and leaving major 
unit operations sod chemical 
conversions be provided, nor must 
submitters report the methods of 
transfer of materials and whether the 
operations are o p e n or dosed to the 
workplace. Based on its experience 
under the Interim Policy. EPA has found 
that identification of major unit 
operations and chemical conversions, 
identity and mass of material* entering 
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the process, and points of release of the 
new substance is sufficient for its initial 
review and is information known to or 
reasonably ascertainable by submitters. 

The sections of the form on 
occupational exposure to and 
environmental release of the new 
substance are largely unchanged from 
the October form. Instead of requiring 
the specific routes by which workers 
will be exposed, submitters need only 
identify the activities of workers. This 
more generic approach will still provide 
KPA with a more accurate indication of 
exposure potential. Submitters also are 
not required to provide estimates of the 
concentration of the new substance in 
the workplace because EPA can make 
such estimates from the process 
description to the extent necessary for 
its initial review. Submitters are now 
required to identify the type of control 
technology used to control 
environmental release since control 
equipment is frequently used and since 
manufacturers typically have identified 
the equipment that will be used by the 
time the notice is submitted. The final 
rule does not require estimates of the 
duration of release for each point of 
release. EPA will instead use reasonable 
estimates based on the duration of the 
process in its release analysis. 

g. Sites controlled by others. The 
section on industrial sites controlled by 
others has been modified to require 
general information on the activities of 
customers who process and use the new 
chemical substance. Submitters must 
provide a narrative description of 
processing and activities focusing on 
those aspects which relate to the 
potential for human exposure and 
environmental release of the new 
chemical substance to the extent that 
they know or can ascertain this 
information. 

The October proposal would have 
required submitters to provide the same 
quantitative estimates for sites 
controlled by others as for the sites 
which they controlled themselves. 
However, manufacturers typically do 
not have such detailed quantitative 
information on activities not under their 
control. Furthermore, the specific 
circumstances of customers' operations 
may vary, and all customers may not yet 
be known, so that it may be difficult to 
make quantitative estimates. The 
narrative description required in the 
form will provide sufficient information 
for EPA to evaluate potential worker 
exposure and environmental release at 
customers' sites for EPA’s initial review, 
and allow identification of additional 
information needs where the Agency 
has identified a specific concern. In this 


case. EPA may contact the submitter or 
possible customers to obtain additional 
information. 

h. Consumer and commercial user 
exposure. EPA has eliminated this 
section from the final form. Thus, 
manufacturer estimates of exposure that 
would result from commercial and 
consumer use of the new chemical 
substances or final products containing 
the new substance are not required. EPA 
intends to use the information provided 
in the “use" section of the form and 
other information, such as production 
volume, physical/chemical properties, 
and its own knowledge of typical 
commercial and consumer exposure 
scenarios, to evaluate commercial and 
consumer exposure. EPA’s experience 
under the Interim Policy indicates that it 
can conduct such an evaluation where 
the submitter provides the information 
required in other sections of the form. 

i. List of attachments . The list of 
attachments is generally the same as it 
was in the October form. For a 
discussion of test data requirements, see 
Unit IlI.B.l.c. of this preamble. 

j. Optional information. The final form 
does not contain a detailed optional 
information section as was proposed in 
the January 1979 form. EPA believes 
such a detailed section may limit the 
information that might be submitted 
and. by identifying specific questions, 
may make optional information seem 
mandatory. The Instructions Manual 
describes generally those items in which 
additional information would be most 
helpful in EPA’s review. For example, 
submitters may wish to provide 
information on relative risk, process 
chemistry, efficacy, additional exposure 
and environmental release information, 
industrial hygiene, engineering 
safeguards, use restrictions, and 
economic and other benefits of the new 
substance. Information in these areas 
may eliminate the need for extensive 
communication between EPA and the 
submitter during the review period and 
may reduce the possibility of an 
extension of the notice review period 
under section 5(c) or regulation under 
section 5(e) or 5(f). Although submitters 
are encouraged to submit optional 
information, they are in no way required 
to do so. 

k. Federal Register notice. EPA has 
eliminated the section of the October 
form which requested information for 
the section 5(d)(2) Federal Register 
notice. Sections for generic descriptions 
of confidential chemical identity and 
category of use have been moved to 
other parts of the form. In compiling the 
section 5(d)(2) notice, the Agency wili 
assemble the necessary information 


from the various parts of the notice. For 
a further discussion of generic 
descriptions, see Unit III.D. of this 
preamble. 

L Confidentiality claims. Submitters 
may assert claims of confidentiality for 
any information on the notice form and 
any attachments to the form, although 
they should note that under section 
14(b), claims for information in health 
and safety studies will be denied unless 
disclosure would reveal process 
information, proportions of a mixture, or 
information unnecessary to interpret the 
study. (See Unit III.D.4) Instructions for 
making claims are given on the form. If 
chemical identity or use is claimed 
confidential, the submitter must provide 
a generic chemical name or generic use 
that is as specific as possible. 

EPA no longer requires substantiation 
of confidentiality claims when the notice 
is submitted. However, any submitter 
that claims information confidential 
must supply two copies of the notice: 
One complete copy, and one "sanitized" 
copy with all confidential information 
deleted. EPA will put the sanitized copy 
in the public record. The notice is 
incomplete, and the review period does 
not begin, until EPA has received both 
the complete notice and the sanitized 
notice. EPA explains its confidentiality 
policy in more detail in Unit III.D. of this 
preamble. 

C. Notice and Review Procedures 

1. Submission and Processing of 
Notices . 

a. Acknowledgement of receipt. Under 
S 720.65(a), EPA will acknowledge 
receipt of each notice by letter to the 
9ubmitter. The 90-day notice review 
period begins on the date of receipt 
indicated on the letter of 
acknowledgement. 

b. Consolidated notices. In the course 
of reviewing section 5 notices under the 
Interim Policy, groups of notices were 
often submitted for substances which 
were similar in structure and use. These 
notices contained a large amount of 
duplicative information, such as 
exposure, release, or use data. In 
response to requests for relief from 
submitters. EPA has developed 
procedures for submission of a 
"consolidated" notice. Persons who 
intend to manufacture or import two or 
more structurally related new chemical 
substances may contact the Prenotice 
Communications Coordinator to obtain 
approval to submit a single 
"consolidated" section 5 notice for the 
related substances. The submitter must 
identify each new chemical substance 
individually; a consolidated notice 
cannot be submitted for an open-ended 
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category of chemicals, A consolidated 
section 5 notice is suitable for chemical 
substances with the same or similar 
uses and for which there are similar test 
data or other information. 

Manufacturers may not submit a 
consolidated notice on a series of 
invrmediates and a final product in a 
given process because these chemicals 
do not sufficiently share common test 
data or other information. 

KPA will not accept a consolidated 
notice unless the submitter has 
contacted the Prenotice 
Communications Coordinator to 
dt tormina whether the group of 
chemicals are sufficiently similar that 
they are suitable for review in a 
consolidated notice. EPA encourages 
submitters to submit consolidated 
notices when appropriate; such notices 
will reduce the burden on (he submitter 
of preparing multiple section 5 notices 
sharing common information. 
Consolidated notices also will improve 
the efficiency and consistency of EPA’s 
review by allowing the staff to review 
structurally related chemicals, and the 
data and other information that are 
common to them, at the same time. 

c. Incomplete submissions . Under 
§ 720.65(c) of this rule. EPA may 
determine that a submission is 
incomplete, and therefore does not 
constitute a notice under section 5 of the 
Act. For example, failure to provide 
chemical identity or otherwise to supply 
information required in the notice form, 
if that information is known to or 
reasonably ascertainable by the 
submitter, will result in a submission 
that does not constitute a notice. A 
submission is incomplete if all 
information [except information 
published m the scientific literature) is 
not in English or test data and other 
data are not complete. A submission is 
also incomplete if the submitter claims 
information confidential and does not 
submit a second copy of the notice from 
which all confidential information has 
been deleted. The review period will not 
begin until the submission is complete. 

If a submission is incomplete. EPA 
may first request the missing 
information from the submitter by 
telephone. If the submitter does not 
provide it quickly, EPA will inform the 
submitter in writing within 30 days of 
receiving the submission that it is 
incomplete. However, if EPA obtains 
additional information during the notice 
teview period, from the submitter or 
elsewhere, that indicates the original 
submission was incomplete, EPA may 
declare the notice incomplete within 30 
days of receiving the new information. 

Under 9 720.65(c) (4) and (5). 

•abmitters may file objections to an EPA 


finding that a submission is incomplete 
with the Director of the Office of Toxic 
Substances ("the Director’*). The 
Director, or his or her delegate, will 
determine whether the original 
sub m ission was complete or incomplete, 
or wilt modify the requirements for 
completing the submission. If the 
Director affirms that the original 
submission was rncomplete, the notice 
period wiH not begin to run until EPA 
receives the missing information. If the 
Director finds that the original 
submission was complete, the 90-day 
review period will resume on the date 
that EPA notifies the submitter that the 
notice is complete. Therefore, if EPA 
informed the submitter that the notice 
was incomplete on the 15th day, the day 
after EPA finds the notice was complete 
would be the 16th day. However, if EPA 
can complete its review by the date 90 
days from the date of the original 
submission, the Director may inform the 
submitter that the review period began 
when EPA received the original notice 
and has run without interruption. EPA 
recognizes that resuming the review 
period on the date EPA notified the 
submitter that the submission was 
incomplete may conceivably delay the 
start of manufacture or importation in 
some cases; however. EPA has an 
overriding responsibility to conduct an 
adequate review which ensures against 
a potential risk to human health or the 
environment. EPA will avoid delaying 
the starting date whenever possible. 

If EPA identifies a minor problem in 
the submission, such as failure to date it 
or a typographical error that renders an 
entry ambiguous, it may, under 
§ 720.65(b), ask the submitter to correct 
the notice. The submitter is under no 
obligation to make the correction, but 
failure to do so may cause EPA to 
extend the review period under section 
5(c) of the Act Of course, if the 
submitter corrects the minor problem. 
EPA may still extend the period under 
section 5(c) if good cause otherwise 
exists. 

The final rule modifies the procedures 
for incomplete submissions proposed in 
January T979. Under the proposed 
procedures, submitters had no formal 
appeal procedures if EPA determined 
that a submission did not meet the 
standards for review, and the review 
period for submissions with minor errors 
could be stopped until the errors were 
corrected. EPA has changed these 
requirements in response to comments 
and because of its experience under the 
Interim Policy. 

EPA. however, disagrees with 
commenters who argued that EPA has 
no authority to determine that a 
submission is incomplete, and that 


EPA's only remedy is section 5(eJ. The 
Act explicitly requires the submitter to 
provide certain information in a section 
5(a) notice that is known to or 
reasonably ascertainable by the 
submitter. A submission that foils to 
meet the minimum statutory 
requirements, therefore, is not a 
complete notice under the Act. and EPA 
is justified in refusing to review it 
Section 5(e) is not an appropriate 
remedy for this situation. The purpose of 
section 5(e) is to allow EPA to regulate 
new chemical substances ‘‘pending the 
development of information" necessary 
for a reasoned evaluation of health and 
environmental effects. Its purpose is not 
to gather information that the submitter 
already knows or can reasonably 
ascertain and that is required by the Act 
to be submitted in the initial notice. 

Under the Interim Policy, EPA has 
received several submissions that, it 
believed, did not include required 
information that was known or 
reasonably ascertainable by the 
submitter and which therefore did not 
meet the statutory requirements. For 
example, one submission did not include 
the molecular structure of the new 
chemical substance. EPA scientists 
determined that representative 
molecular structures for the substance 
were in fact known to or reasonably 
ascertainable by the submitter, because 
a knowledgeable chemist would be able 
to derive the structure from process 
information. Therefore, the notice 
review period did not begin until this 
information was provided to EPA. 

In another case, the submitter 
described the category of use of a new 
chemical substance only as 
"photographic chemical" without 
specifying its end use in terms of its 
function and application (e.g.. reducing 
agent in developer solution). The term 
"photographic chemical" was 
inadequate for EPA's assessment of 
potential human exposure and 
environmental release. In a third type of 
problem, submitters often have 
described the chemistry of the 
manufacturing operation without 
indicating the order and type (e.g.. 
distillation, mixing) of the manufacturing 
steps. For example, manufacturers of 
coatings for manufactured parts have 
sometimes failed to provide information 
on coating operations at sites they do 
not control. In such cases, if EPA staff 
cannot quickly obtain the information 
from the submitter in response to a 
telephone request, EPA will declare the 
notice incomplete and the review period 
will not begin until EPA receives the 
information. 
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d. Extension of review period. Section 
5(c) of the Act provides that EPA may 
extend the 90-day review period for up 
to an additional 90 days for good cause. 
Section 720.75(c) of this rule provides 
that EPA will notify the submitter if EPA 
extends the period and gives examples 
of circumstances that EPA believes 
could constitute good cause for 
extension. EPA will also issue for 
publication a Federal Register notice 
when it extends a review period under 
section 5{c). The notice will describe the 
extension and give the reasons for it. 

e. Suspension of review period. 

Section 720.75(b) of this rule provides 
that a notice submitter may voluntarily 
suspend the running of the review 
period at any time, but only if the 
Director, or his or her delegate, agrees. If 
the Director does not agree. EPA will 
notify the submitter and the review 
period will continue to run. The 
suspension must be for a specified 
period of time. If the notice submitter 
makes the request orally, the Director 
may grant a suspension for 15 days. EPA 
will send the submitter a written 
confirmation of the suspension if it is 
granted orally. The Director will extend 
the suspension if the OTS Document 
Control Officer receives a written 
confirmation of the request within 15 
days of the approved oral request. In 
this case, the running of the review 
period is suspended as of the date of the 
confirmed oral request. The notice 
submitter also may request a suspension 
in writing. In this case, the suspension 
begins the date the Document Control 
Officer receives the request, if EPA 
approves the request. 

Under the Interim Policy. EPA has 
found suspension of the review period 
may be beneficial when questions 
concerning a new chemical substance 
that arise during the notice review 
period can be adequately addressed by 
the notice submitter. Suspension of the 
review period is often helpful in these 
cases because a submitter may not be 
able to respond to EPA*s concerns 
within the review period, even if EPA 
extends the period to 180 days under 
section 5(c). For example, in one 
instance the Agency needed more 
detailed use and exposure information 
which the submitter was able to obtain 
from potential customers. In other cases, 
the notice review period was suspended 
to allow time for voluntary health 
effects testing, and for chemical analysis 
to determine the levels of certain 
impurities. Voluntary suspensions 
benefit both EPA and notice submitters 
because they save EPA resources and 
often eliminate the need for regulatory 
action. 


f. Closeout and commencement of 
manufacture . Under $ 720.75(d). EPA 
will notify submitters when the notice 
review period has ended, if EPA has not 
taken action under section 5(e) or 5(f) of 
the Act. EPA will Inform submitters that 
they can begin manufacture or import 
for commercial purposes. This action 
does not constitute EPA approval or 
certification of the substance and does 
not preclude later regulatory action by 
EPA. Submitters may begin to 
manufacture or import a new chemical 
substance after the close of the review 
period, even if they have not been 
notified by EPA that the review period 
has ended. In the final rule. EPA has 
dropped the notice of continuing review 
proposed in January 1979. since the 
closeout notification can serve the same 
purpose, i.e., informing the submitter of 
any concerns EPA may have about the 
new chemical substance, and any 
regulatory actions being considered. 
Also, there is no obligation that EPA 
inform a submitter that it is 
contemplating regulation of the new 
chemical substance. 

Section 720.102 requires that 
submitters notify EPA when they begin 
to manufacture or import the new 
chemical substance, so EPA may add 
the substance to the Inventory. The 
submitter must provide chemical 
identity, premanufacture notice number, 
and the date that manufacture or import 
for commercial purposes begins. EPA 
proposed this requirement in January 
1979 and believes that most notice 
submitters to date have notified EPA 
when they began manufacture or import 
However, any persons who already 
have begun to manufacture or import a 
chemical substance after undergoing 
notice review, but who have not yet 
submitted a notice of commencement or 
manufacture, must submit the notice by 
the effective date of this rule to allow 
EPA to update the Inventory. 

2. Supplemental Reporting. In January 
1979, EPA proposed supplemental 
reporting (“letter-writing") authority 
which would have enabled EPA to 
obtain additional written information on 
a new chemical substance or related 
chemicals during the notice review 
period. EPA also proposed an analogous 
provision for requesting health and 
safety studies. EPA based its authority 
to obtain certain information known to 
or reasonably ascertainable by the 
submitter and others on section 8 of the 
Act. Even after the scope of reporting 
was narrowed in the October 1979 
reproposaL, many commcnters objected 
to the supplemental reporting 
rovisions, arguing that EPA does not 
eve authority to require such reporting. 


Since the reporting requirements in 
the final rules are reduced from those in 
the proposed rules, the ability of EPA to 
obtain additional information during the 
review period is especially important. 
While EPA still believes it has the 
authority under section 8 to obtain 
additional information from the 
submitter and others who may have 
information about the new chemical 
substance during the notice review 
period, EPA has not adopted 
supplemental reporting authority 
because it has proved unnecessary to an 
effective section 5 notice review 
program. EPA also has eliminated the 
provision for requesting health and 
safety studies on the new chemical 
substances or related chemicals. F.PA 
has found that telephone calls to 
submitters are generally adequate to 
obtain additional Information during the 
notice review period. In the occasional 
case where a submitter is unwilling to 
provide the information, EPA has the 
option of taking action under section 
5(e) (regulation of a new chemical 
substance pending development of new 
information) or section 11 (subpoena 
authority). Although these actions are 
more resource-intensive and time- 
consuming than a supplemental 
reporting request, such formal actions 
will rarely be necessary. However, EPA 
is prepared to act under these 
authorities when submitters do not 
provide the necessary information. 

3. Actions Under Sections 5(e) and 
5(f). In the final rule. EPA has deleted 
§S 720.38 and 720.37 of the January 1979 
proposal, which described EPA’s 
procedures for taking action under 
sections 5(e) and 5(f). It is not necessary 
to include these provisions in the rule, 
because many of the procedures are 
already set out in the statute, and 
because submitters will be notified of 
the remaining procedures when EPA 
takes action against a specific 
substance. In dropping these sections. 
EPA has deleted the provision that 
would allow it to notify persons other 
than the notice submitter, who would be 
affected by the order, of the basis of a 
proposed section 5(e) or 5(f) action. 
Many commenters objected to this 
provision, arguing that only the notice 
submitter could be subject to a section 
5(e) or 5(f) order. EPA will notify only 
those persons subject to a section 5(e) or 
5(f) order, and it will allow only those 
persons to file objections to the order. 

Of course, any person who uses a new 
chemical substance that the person 
knows or has reason to know was 
manufactured, imported, processed, or 
distributed in commerce in violation of a 
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section 5(e) or 5(f) order is in violation 
of section 15 of TSCA. 

EPA has also eliminated § 720.37(b)(6) 
of the January 1979 proposal, which 
provided that EPA would consider 
subsequent notice submissions for 
substances subject to a section 5(f) 
order to be applications for modification 
or revocation of the order, rather than 
section 5 notices. This section was 
eliminated because EPA recognizes that 
i subsequent submission for a chemical 
substance subject to a section 5(f) order 
might describe different conditions of 
exposure which might not present an 
unreasonable risk. Therefore. EPA will 
consider these submissions to be section 
$ notices, and they will undergo review. 

4 Recordkeeping. The final rule 
retains the provision in the proposed 
rule that requires notice submitters to 
retain documentation of information in 
the notice. This would include the 
sources of information provided in the 
notice, e g., production volume estimates 
In marketing plans. Submitters also must 
keep records of production volume for 
the first three years of production and 
the date of commencement of 
manufacture or import, and 
documentation of this information. In 
addition, submitters must keep copies of 
“other data/' which they were required 
to describe in $ 720.50(b). if they are in 
the submitter's possession or control. 

This information must be retained for 5 
years from the date of commencement of 
manufacture. 

EPA has dropped the provision that 
the submitter retain health and safety 
data referenced in the notice for 30 
years. EPA believes this provision is 
unnecessary because the submitter must 
include these data, or a standard 
literature citation to these data, with its 
cotice. Therefore. EPA will already have 
the data in its own files. 

Persons who manufacture or import a 
chemical substance under the terms of 
*n R and D exemption must retain 
documentation of compliance with the 
exemption requirements, including 
copies of the information they used to 
determine the need to make any 
notification of risk to health or to 
penons exposed to the chemicals. This 
^formation must be retained for 5 years 
trom the final date of manufacture or 
import under the exemption. 

Persons who are granted a test¬ 
marketing exemption application must 
retain documentation of information 
submitted in the notice. They also must 
document compliance with any 
fj^trictions EPA imposes when it grants 
me exemption. This information must be 
gained for five years from the final 
( - at e of manufacture or import under the 
e xemption. 


5. Compliance and Inspections. It is 
unlawful for any person to fail or refuse 
to comply with any provision of section 
5 or any rule promulgated under section 
5. Manufacture or processing of new 
chemical substances without complying 
with section 5 and this rule i9 a violation 
of section 15. When more than one 
manufacturer or importer is involved in 
a transaction, each one is liable for 
manufacture or import of a new 
chemical substance if a notice has not 
been submitted or the review period has 
not expired, even though only one 
person involved in each transaction 
(e.g., the principal importer) may submit 
the notice. 

Section 15 of TSCA makes it unlawful 
for any person to: (i) Use for commercial 
purposes a chemical substance or 
mixture which such person knew or had 
reason to know was manufactured, 
processed, or distributed in commerce in 
violation of this rule. 

(ii) Fail or refuse to establish and 
maintain records or to permit access to 
or copying of records as required by the 
Act or a rule promulgated under the Act. 

(iii) Fail or refuse to permit entry or 
inspection as required by section 11. 

Violators may be subject to criminal 
and civil liability. Persons who submit 
materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
may be subject to penalties calculated 
as if they never filed their notices. 

Under the penalty provision of section 

16 of TSCA, any person who violates 
section 15 could be subject to a civil 
penalty of up to $25,000 for each 
violation. Each day of operation in 
violation could constitute a separate 
violation. Knowing or willful violations 
of this rule could lead to the imposition 
of criminal penalties of up to $25,000 for 
each day of violation and imprisonment 
for up to one year. Other remedies are 
available to EPA under sections 7 and 

17 of TSCA such as seeking an 
injunction to restrain violations of the 
rule and the seizure of chemical 
substances manufactured or processed 
in violation of the rule. 

Individuals as well as corporations 
could be subject to enforcement actions. 
Sections 15 and 16 apply to "any 
person" who violates various provisions 
of TSCA. Thus, in actions under section 
16, EPA may, at its discretion, proceed 
against individuals, such as corporate 
officials, as well as the companies 
themselves. In particular, this includes 
individuals who report false information 
or who cause it to be reported. 

EPA will also direct its resources to 
detecting violations of other aspects of 
the section 5 notice rule, particularly the 


terms of exemptions for research and 
development and for test marketing. 

EPA will conduct inspections under 
section 11 of TSCA to assess 
compliance with the requirements of 
section 5 and this final rule. Inspectors 
will compare the information in the 
submitter's notice with the actual 
conditions of manufacture or import to 
verify that the information was correct, 
estimates were reasonable, and any 
exposure controls described in the 
notice are in place. 

D. Confidentiality 

The Act recognizes the importance to 
industry of maintaining the 
confidentiality of certain business 
information; section 14 allows a 
submitter to claim confidentiality for 
any information submitted to EPA under 
the Act. However, the Act also makes 
clear that the public interest in chemical 
regulation must also be considered, and 
in certain cases, outweighs the 
protection of confidential business 
information. Thus, section 14 also 
provides that health and safety studies 
may be revealed and that any 
confidential information may be 
revealed if necessary to protect health 
or the environment from an 
unreasonable risk of injury. 

Certain provisions of section 5 also 
highlight EPA's responsibility to provide 
meaningful information to the public 
concerning new chemical substances. 
Section 5(d)(1) states explicitly that a 
section 5 notice must be made available 
for "examination by interested persons." 
subject to the confidentiality provisions 
of section 14. Further, section 5(d)(2) 
requires EPA to issue for publication a 
Federal Register notice upon receipt of 
each section 5 notice, that identifies the 
chemical substance, lists the intended 
uses, and describes test data, also 
subject to the confidentiality provisions 
of section 14. More generally, the Act 
includes a variety of provisions under 
which citizens can petition EPA to take 
particular actions on section 5 notices. 
These provisions indicate that Congress 
intended informed citizen involvement 
in review of new chemical substances, 
although EPA is to be the primary 
decisionmaker. Public participation 
cannot be effective unless meaningful 
information is made available to 
interested persons. 

in addition to these responsibilities 
which are related directly to the Act. 
EPA has general responsibilities under 
the Freedom of Information Act (FOIA). 
Under the FOLA, persons may request 
disclosure of any information submitted 
in a notice. When such a request is 
made. EPA. in accordance with the 
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procedures of 40 CFR Part 2, Subpart B. 
must review information which is 
claimed confidential to determine 
whether it is entitled to confidential 
treatment. If EPA determines that the 
information is confidential and therefore 
does not disclose it, the FOIA requester 
may bring an action in Federal court to 
review EPA’s decision. 

The confidentiality provisions in the 
final rule take into account various 
requirements under the Act, including 
the need: (1) to provide nonconfidential 
information to the public, (2) to give EPA 
information it needs to respond to FOIA 
requests, (3) to allow persons to assert 
claims of confidentiality with the 
minimum burden, and (4) to reduce 
uncertainty about the criteria EPA will 
use in making its confidentiality 
determinations. In determining the final 
confidentiality provisions, EPA also 
considered its experience with section 5 
notices under the Interim Policy as well 
as comments received on the January 
1979 and October 1979 proposals. EPA 
believes these provisions represent a 
balance between the industry’s need for 
confidentiality of business information 
and the public interest in having access 
to information about new chemicals. 

1. Assertion of Confidentiality Claims . 
A person may assert a claim of 
confidentiality for any information 
submitted to EPA. Submitters must 
assert the claim when they submit the 
confidential information. If the 
information to be claimed confidential is 
contained on the notice form, submitters 
must assert their claims by marking the 
box on the form adjacent to the Item. To 
assert a claim for information in an 
attachment to the form, submitters must 
clearly mark all confidential items in the 
attachment. 

Any submitter that claims information 
confidential must provide two copies of 
its submission: a complete copy of the 
notice including all confidential 
information and a ’’sanitizied” copy in 
which all confidential information has 
been deleted. EPA will assume that the 
submitter has prepared a sanitized copy 
that accurately deletes any information 
claimed confidential. EPA will place the 
submitter’s sanitized copy in the public 
file. If the submitter does not provide a 
sanitized copy, the submission is 
incomplete and the notice period will 
not begin. EPA believes this provision is 
in the best interest of the submitter, the 
public, and EPA. 

Alternatively, if the submitter does 
not provide the sanitized copy with the 
notice, EPA could consider the 
submission complete and allow the 
submiPer to provide the sanitized 
version early in the notice review 
period However, this would deprive the 


public of access to the notice 
information for a significant portion of 
the review period EPA could also 
prepare the sanitized copy itself. 
However, this would require substantial 
EPA resources and there is a chance 
that EPA inadvertently would not delete 
all of the information claimed 
confidential. In addition, EPA believes it 
is more efficient for the submitter, which 
is more familiar than EPA with the 
nature, extent, and rationale for the 
claims, to prepare the sanitized copy. 
EPA also considered the alternative of 
putting the entire notice, including 
information claimed confidential, in the 
public file if the submitter did not 
provide a sanitized version. However, 
EPA believes this would be 
unnecessarily harsh. Therefore, EPA 
believes that treating the notice as 
incomplete until it receives the sanitized 
version is the most equitable policy. 

2. Generic Information. A submitter 
that claims chemical identity or use 
confidential must provide generic 
information for release to the public. By 
requiring generic chemical names and 
uses, EPA can meet its obligation to 
provide the public with important 
information on the risks of new 
substances without revealing 
confidential business information. EPA 
requires that the generic information be 
provided on the notice form so it can 
include this information in the section 
5(d)(2) Federal Register notice. If EPA 
had to request the generic information 
after it received the notice, or develop 
the generic information itself. EPA could 
not meet the requirement that the 
Federal Register notice be published 5 
days after EPA receives the notice form. 

Unlike the proposed rule, the final rule 
does not state that the generic chemical 
name must disclose "toxicologically 
significant information to the maximum 
extent possible**: instead, the generic 
name should reveal the substance’s 
chemcial identity to the maximum 
extent possible. EPA has found that, 
prior to a substantive review of the 
hazard potential of a new substance, it 
is often difficult to identify 
toxicologically significant portions of 
the molecule. Therefore, at the beginning 
of the notice review period, it is more 
useful to require instead that the 
chemical identity be revealed as fully as 
possible. The generic use should also be 
as specific as possible. EPA encourages 
submitters to contact the EPA Prenotice 
Communications Coordinator to discuss 
appropriate generic names and uses 
before actually submitting the notice. 

The proposed rule would have 
required that submitters provide three 
generic chemical names with the section 
5 notice: however, the final rule requires 


only one. EPA’s experience in the 
section 5 program has shown that three 
names are not necessary since, 
generally, all three names provided are 
similar in specificity. EPA will publish 
the generic name given in the notice in 
the section 5(d)(2) Federal Register 
notice. However, when the manufacturer 
or importer submits a notice of 
commencement of manufacture using 
the same generic name. EPA may 
determine that the generic name is more 
generic than necessary to protect 
confidential chemical identity EPA will 
then propose a more specific name. If 
that name is unacceptable, the submitter 
must explain why EPA’s name would 
disclose confidential business 
information and propose an alternative. 
EPA will publish the submitter’s 
alternative name if it is acceptable. 
Otherwise, EPA will put the generic 
name it devised on the public Inventory. 
30 days after giving notice to the 
submitter. 

EPA has not adopted the proposed 
requirement that submitters provide 
generic information on physical/ 
chemical properties (in terms of ranges) 
and submitter’s identity (in terms of 
geographic location, annual sales, and 
type of company) if they are claimed 
confidential. EPA made this change in 
response to commenters who stated that 
it is difficult to develop generic 
descriptions of physical/chemical 
properties and submitter's identity 
which provide useful information 
without disclosing confidential business 
information. Also, unlike chemical 
identity and category of use. EPA is not 
required to issue any information 
concerning physical/chemical properties 
or the submitter’s identity for 
publication in the Federal Register. 
Therefore, generic information on these 
categories is not necessary. 

3. Substantiation of Claims. The final 
rule does not require substantiation of 
any confidentiality claims when a 
section 5 notice is submitted. However, 
a confidentiality claim for chemical 
identity must be substantiated when the 
notice of commencement of manufacture 
is submitted. 

This approach reflects a substantial 
modification of the confidentiality 
procedures proposed in January 1979 
and October 1979. The January proposal 
would have required submitters to 
substantiate confidentiality claims at 
the time of submission only for chemical 
identity and health and safety data, 
while the October proposal would have 
required substantiation of all 
confidentiality claims at the time of 
submission (though it allowed assertion 
and substantiation by category.) EPA 
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believed that this "up-front" 
substantiation would be necessary to 
§11 ow EPA to respond to FOIA requests 
in a timely manner. 

Under the interim Policy, submitters 
were encouraged to substantiate all 
confidentiality claims when the notice 
was submitted; if they did not 
instantiate their claims. EPA sent a 
letter requesting substantiation. EPA 
changed this policy in a notice published 
in the Federal Register of July 3,1982 (47 
FR ?.H969). In that notice. EPA explained 
that because EPA had not received large 
numbers of FOIA requests, “up-front" 
substantiation of claims was not 
necessary to make timely responses to 
FOIA requests. Also, the substantiation 
requirement had not reduced the 
number of confidentiality claims as 
expected. The final rule adopts the sume 
policy. EPA will request substantiation 
for information submitted In section 5 
notices only when it receives an FOIA 
request for the information claimed 
confidential, or when EPA has its own 
reasons for making a final 
confidentiality determination, for 
example, when EPA is contemplating 
regulatory action. By not requiring "up¬ 
front substantiation of all claims, 
submitters will not have to incur the 
burden of substantiation unnecessarily. 

The final rule requires submitters to 
substantiate claims of confidentiality for 
chemical identity at the time a notice of 
commencement of manufacture or 
import is submitted, and provides that 
EPA may disclose a chemical identity 
claimed as confidential but not 
accompanied by adequate 
substantiation. As EPA stated in the 
Interim Policy of May 15.1979. all 
information submitted to EPA under the 
section 5 notice program before the 
effective date of the final rule will 
become subject to the confidentiality 
policies of this rule (45 FR 28567). The 
Interim Policy does not require 
submitters to substantiate claims of 
confidentiality when the notice of 
commencement is submitted, although 
EPA encourages them to do so. As a 
result. EPA has received notices of 
commencement in which chemical 
identity was claimed confidential 
without any accompanying 
substantiation. Under the final rule, 
these chemical identities could be 
disclosed when it goes into effect. 

In the May 1979 Interim Policy EPA 
stated that it would give submitters 
ample opportunity to update or modify 
confidentiality claims prior to becoming 
jubject to any new requirements." EPA 
believes that 45 days after the effective 
date of this rule is an ample period for 
•ubmitters with unsubstantiated claims 


of confidentiality of chemical identity in 
notices of commencement of 
manufacture or import to substantiate 
those claims. EPA will notify each 
affected person by letter. If EPA has not 
received substantiation for the claim 
within 45 days after the effective date of 
this rule, it may place the specific 
chemical identity on the public 
Inventory consistent with EPA‘s general 
procedures for handling confidential 
information in 40 CFR Part 2. 

4. Health and Safety Studies. Section 
14(a) of TSCA prohibits EPA from 
disclosing confidential business 
information reported under the Act 
except in certain specific circumstances. 
Section 14(b). however, states that EPA 
is not prohibited from disclosing health 
and safety studies of substances for 
which section 5 notification is required, 
unless disclosure reveals confidential 
processes or portions of a mixture. 
Therefore, EPA cannot refuse to disclose 
such information in response to an FOIA 
request, and EPA will deny any claim of 
confidentiality for the protocol, data, 
analysis, and results in a health and 
safety study if the submitter does not 
establish that disclosure would reveal 
the following confidential information: 

(1) process information. (2) portions of a 
mixture, or (3) information unrelated to 
the effects of the substance on human 
health and the environment. 

In some submissions, chemical 
identity may be claimed confidential 
and attachments to the notice form may 
contain health and safety studies on the 
new chemical. EPA will disclose the 
specific chemical identity that is the 
subject of those studies if disclosure of 
chemical identity: (1) is necessary to 
interpret the health and safety study, 
and (2) would not reveal confidential 
process or mixture information. 
Disclosure of chemical identity is 
discussed in more detail below. 

5. Specific Chemical Identity . A major 
issue in this rulemaking has been the 
confidentiality of the specific chemical 
identity that is the subject of a section 5 
notice. This issue is of particular 
concern when health and safety studies 
are submitted for the substance. Under 
section 14(b) of TSCA, EPA may not 
withhold from the public data from 
health and safety studies unless the data 
would disclose confidential 
manufacturing or processing processes 
or the proportions of specific chemical 
substances in a mixture. The disclosure 
requirement applies to data in the study 
and data underlying the study. 

As EPA stated in the January 1979 
proposal, the Agency considers the 
specific chemical identity always to be 
part of a health and safety study even 


when it does not appear in the study. 
Consequently, the chemical identity 
would be subject to the disclosure 
requirements of section 14(b), However, 
In many cases the chemical identity is 
one of the most commercially sensitive 
pieces of information in the section 5 
notice. Because of the substantial 
concern expressed by industry about the 
harm of disclosing confidential chemical 
identities. EPA explored ways of 
limiting the commercial harm of such 
disclosure while still meeting the 
requirements of section 14(b) of TSCA 
and providing the public with adequate 
information about health and safety 
studies. 

In January 1979, EPA proposed that 
confidential chemical identities would 
not be released prior to commencement 
of manufacture or import, even when 
health and safety studies had been 
submitted in the notice. After 
commencement of manufacture, 
chemical identity would be disclosed if 
health and safety studies had been 
submitted and the identity was not 
exempt under section 14(b) by virtue of 
revealing a confidential process or 
confidential proportions of substances 
in a mixture. Because of the sensitivity 
of this issue, under its Interim Policy. 
EPA has honored claims of 
confidentiality for specific chemical 
identity, even when health and safety 
studies have been submitted, reserving a 
final decision on the issue for this final 
rule. 

This issue generated a great deal of 
comment. Industry has expressed its 
concerns about disclosure of 
confidential chemical identities at any 
time, while public interest groups and 
others are concerned that health and 
safety studies would be meaningless 
without knowledge of the specific 
chemical identity involved. In an 
attempt to meet both these concerns. 
EPA has chosen an approach that 
balances the need for confidentiality, 
the need to understand health and 
safety studies, and the provisions of 
TSCA. 

Under 5 720.85 of the rule, in the 
absence of any health and safety 
studies, chemical identity will be hetd 
confidential as long as it meets the 
general tests for confidentiality in 40 
CFR Part 2. This is true botitbefore and 
after commencement of manufacture or 
import. Under 3 720.90(c) of the rule, if 
any health and safety studies have been 
submitted for the chemical substance in 
question, the specific chemical identity 
will be held confidential only if 
disclosure would reveal confidential 
manufacturing or processing processes 
or the confidential proportions of 
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substances in a mixture, or if the 
specific chemical identity is not 
necessary to interpret any of the studies. 

This solution will result in disclosure 
of a confidential chemical identity only 
when it is necessary to interpret a 
health and safety study, unless 
disclosure would reveal confidential 
process or mixture information that is 
protected under section 14(b). This 
meets concerns expressed by both 
industry and public interest groups. 
Industry was concerned that a rule 
mandating disclosure even when 
disclosure would not serve any public 
interest would unnecessarily penalize 
companies conducting health and safety 
studies. One the other hand, public 
interest groups were concerned that 
disclosure of health and safety studies 
without the identity of the substance 
involved would be meaningless if 
knowledge of the specific identity were 
necessary to understand the study. 
Under this approach, companies will be 
able to present arguments that 
disclosure of the specific chemical 
identity iB not necessary to interpret a 
study and, at the same time, members of 
the public requesting access to studies 
will be able to argue why disclosure of 
the specific identity i6 necessary. 

This solution to the issue of 
confidential chemical identities also has 
an impact on development of generic 
chemical names. Companies that claim 
specific chemical identity confidential in 
their notices who wish to argue that 
knowledge of the specific identity is not 
necessary to interpret their health and 
safety studies are encouraged to choose 
generic names which are sufficiently 
specific to interpret their health and 
safety studies. Sufficiently specific 
generic names will tend to support 
arguments that disclosure of the specific 
chemical identity is not necessary to 
understand the study. 

IV. Related Rulemaking and Other 
Actions 

A. Section 5(h)(4) Exemptions 

Under section 5(h)(4), EPA may, upon 
application and by rule, exempt 
manufacturers or importers from all or 
part of the requirements of section 5 If it 
determines that the manufacture, import, 
processing, distribution in commerce, 
use. or disposal of a new chemical 
substance will not present an 
unreasonable risk of injury to health or 
the environment. Based on its 
experience in the section 5 review 
program to date. EPA has promulgated 
one section 5(h)(4) exemption rule and 
proposed two others. 

EPA promulgated an exemption for 
new chemicals used in certain instant 


photographic and peel-apart film 
articles, published in the Federal 
Register of June 4.1982 (47 FR 24308). 
Persons may manufacture these 
chemicals without undergoing the full 
90-day section 5 review, as long as the 
manufacturer uses certain exposure 
controls. 

EPA also proposed rules to exempt 
certain site-limited intermediates, low 
volume chemicals, and polymers, which 
were published in the Federal Register 
of August 4.1982 (47 FR 33896). The 
proposed exemption for site-limited 
intermediates and chemicals 
manufactured at 10.000 kg or less per 
year would exempt these chemicals if 
they do not have certain adverse health 
or environmental effects and the 
manufacturer or importer submits a 
short notice to EPA 14 days before 
manufacture begins. A qualified expert 
would assess the new chemical (unless 
it was manufactured at 1.000 kg or less 
per year) to ensure that it met the 
exemption criteria. The polymer 
exemption would allow manufacture or 
import of certain new polymers as long 
as EPA is notified when manufacture 
begins. Other new polymers would 
undergo an abbreviated 14-day section 5 
notice review. 

EPA is reviewing the comments on 
these proposed exemptions and intends 
to issue final exemption rules in mid- 
1983. If the provisions of the final rules 
are similar to the provisions in the 
proposed rules. EPA expects that 
approximately 60 percent of all new 
chemicals will qualify for one or more of 
these exemptions. 

B. New Chemical Follow-Up Buies 

EPA will promulgate follow-up 
reporting rules on certain new chemical 
substances under section 5(a)(2) and 
8(a) of TSCA. Such rules will allow EPA 
to obtain information on selected new 
chemical substances after they have 
entered commercial production, and to 
reassess certain new chemical 
substances before they are produced for 
new uses that may significantly increase 
their risk to human health or the 
environment. 

EPA has proposed significant new use 
rules (SNURs) and section 8(a) rules for 
chemical substances in the Federal 
Register and will continue to do so. A 
SNUR requires persons to notify EPA 90 
days before they manufacture, import, or 
process the substances subject to the 
rules for a significant new use. a9 
defined by the rule. The same reporting 
requirements, review procedures, and 
authorities that apply to notices for new 
substances apply to SNUR notices. 
However, if after receipt of a SNUR 
notice, EPA does not act to regulate the 


chemical, it must state its reasons in the 
Federal Register. Section 8(a) rules 
require limited reporting of information: 
these rules will be used primarily to 
monitor changes in exposures to 
chemicals of concern. 

Follow-up is an important complement 
to the section 5 notice review program, 
which is necessarily limited by the 
nature of notices on new substances and 
the section 5 review process. Notices 
describe the specific uses for which the 
submitter intends to manufacture or 
import a new chemical substance and 
the exposures associated with the 
intended methods of manufacture, 
processing, uses, and disposal. EPA will 
generally base its review and any 
regulation under section 5(e) or 5(f) on 
these uses and exposures. In some 
cases, a substance may raise concern, 
but the exposure predicted from the 
information in the notice may not 
present a significant risk. In these cases. 
EPA might not take action against the 
substance during the review period. 
However, once such a substance has 
completed section 5 review and has 
entered commerce, anyone may 
manufacture, import, or process it for 
any use without EPA review, even a use 
likely to result in high levels of exposure 
that would significantly increase risk. In 
such a case. EPA might require reporting 
under a SNUR or section 8(a) rule to 
ensure review and the opportunity to 
control these risks before they occur. 

C. Testing Guidelines 

EPA issued premanufacture testing 
guidelines which were published in the 
Federal Register of January 27.1981 (46 
FR 8985). In these guidelines, EPA 
recommends thst notice submitters use 
the Organization for Economic 
Cooperation and Development (OECD) 
Minimum Premarket Data set as a 
starting point in setting up a testing 
program for new chemicals. EPA is not 
requiring these data, and a submission 
that does not contain them would be 
complete if it otherwise meets the 
requirements of the Act. Instead. EPA 
intends that submitters use the testing 
guidelines flexibly, tailoring their 
evaluations of new chemicals to the 
specific new chemicals in question. EPA 
also encourages submitters to follow 
any Good Laboratory Practices issued 
under TSCA. 

V. Related Documents 

A. Response to Comments 

During this rulemaking. EPA has 
solicited public comment on several 
proposals and other public documents. 
These include the January 10.1979, 
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proposed rule (44 FR 2242); the October 
16,1979. proposed rule (44 FR 59784); the 
methodology for the Economic Impact 
Analysis (44 FR 39450); the proposed 
processor reporting requirement (45 FR 
54842); the clarification of the importer 
definition (45 FR 63806); the draft 
Regulotory Analysis and the proposed 
Economic Impact Analysis (45 FR 
74945); and the notice on substantiation 
of confidentiality claims (47 FR 28969). 
F.PA received numerous comments from 
individual companies, trade 
associations, labor unions, public 
interest organizations, and other groups 
and individuals. These comments were 
carefully considered in developing the 
final rule. 

EPA has prepared a detailed 
Response to Comments on the 
(^manufacture Notice Requirements 
and Review Procedures for New 
Chemical Substances. In this document. 
F.PA has summarized the major 
comments that it received on the 
documents listed above and gives its 
response to each. The Response to 
Comments is available in the Public 
Reading Room. 

B instructions Manual 

F.PA is also distributing an 
Instructions Manual for Premanufacture 
Notification of New Chemical 
Substances. All persons subject to 
section 5 notice requirements, or who 
believe that these requirements may 
apply to them, should obtain a copy of 
this manual from the OTS Industry 
Assistance Office. In the manual EPA 
describes; (1) EPA's statutory authority 
under section 5 of the Act; (2) section 5 
reporting requirements; (3) EPA notice 
review procedures; (4) procedures for 
asserting and substantiating 
confidentiality claims; and (5) 
instructions for completing the notice 
form. 

VI Regulatory Impact Analysis 

Under Executive Order 12291. EPA 
must determine whether a rule is 
’major" and therefore subject to the 
Regulatory Impact Analysis 
requirement EPA considers this rule to 
be major. Although the rule will not 
have an annual effect on the economy of 
$100 million or more, the costs of 
complying with the rule will result in an 
increase in costs for chemical 
manufacturers and photographic 
companies, and there may be some 
effects on innovation. Also. EPA will 
incur certain costs to conduct the notice 
review program. EPA based its 
classification of this rule as “major" on 
various studies conducted on the cost of 
compliance with section 5 notice 
requirements and the effect of these 


requirements on new chemical 
innovation. EPA has prepared a 
Regulatory Impact Analysis to 
accompany this rule which summarizes 
these studies. 

EPA included brief regulatory 
analyses of the January 1979 and 
October 1979 proposed rules in the 
preambles to those rules. In November 
1980. EPA issued an extensive draft 
Regulatory Analysis. The Regulatory 
Impact Analysis that accompanies this 
rule compares the notice form proposed 
by EPA in October 1979, a form 
proposed by the Chemical 
Manufacturers Association (CMA) in 
1979. an in-house draft form comparable 
to the form required in this rule, and the 
final form. The Regulatory Impact 
Analysis concludes that the primary 
economic effect of the final form is that 
industry's cost is between $5 million and 
$12 million annually to complete the 
notices. These costs are similar to the 
costs of the CMA form and considerably 
less than the costs of EPA's October 
1979 form. 

The Analysis also concludes that 
while the October 1979 form makes it 
easier for EPA to identify problem 
chemicals and take action, the 
probability of EPA identifying these 
problem chemical is not significantly 
lower with the other forms. Thus the 
incremental benefits of the lengthier 
October 1979 form are small. 

The third major finding of the 
Regulatory Impact Analysis concerns 
the distributional effect of the existing 
notice review program. Based on data 
from several industry-commissioned 
surveys and on data in confidential 
section 5 notice files, it appears that 
there has been no significant reduction 
in the number of new chemical 
innovations since 1979 among the 
largest companies, but limited data 
suggest that there probably has been a 
decline in innovation activity by smaller 
companies, which tend to produce low 
volume chemicals. To help reduce this 
effect on small companies. EPA employs 
consultants to assist them in preparing 
notices, at no expense to the submitters. 

The fourth major finding of the 
Analysis is that promulgation of the 
proposed section 5(h)(4) exemptions to 
the section 5 notification program would 
reduce the annual cost to industry of 
complying with section 5 notification 
requirements by 19 to 30 percent, to 
between $4.2 and $9.1 million annually. 
In addition* the proposed exemptions 
will significantly reduce the burden of 
the new chemical review requirements 
on small firms. If EPA promulgates the 
provisions in the proposed exemption 
rules, there will be cost savings of 11 to 


35 percent of total notification costs for 
firms with sales less than $100 million 
annually. 

These findings on cost to submitters 
were reached by calculating the cost of 
filing the notice form, the cost of delay 
(the present value of profits delayed 
because of the notice review process), 
the cost of maintaining confidentiality, 
and the cost of implementing voluntary 
controls on the manufacturing, 
processing or marketing of a particular 
new substance when requested by EPA. 
The benefit findings were based on 
EPA's analysis of each case in which it 
took action on a new chemical 
substance, to determine what types of 
information were critical to the decision 
to seek controls and whether that 
information would be required on all 
four forms. If the information would not 
have been in the submission and if EPA 
would not have identified the problem 
through telephone contact or other 
means, the potential for adverse health 
effects occasioned by not identifying the 
problem were determined. The 
Regulatory Impact Analysis is available 
for review in the Public Document 
Room. 

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291. 

VII. Applicability of Paperwork 
Reduction Act and Regulatory 
Flexibility Act 

Under the Paperwork Reduction Act 
of 1980, 44 U.S.G 3501 et seq.. the 
information provisions in this rule must 
be submitted for approval to the Office 
of Management and Budget (OMB). The 
Agency previously submitted 
information collection requirements to 
OMB under the Premanufacture 
Notification (PMN) Interim Policy which 
were assigned OMB control number 
2000-0054. The information collection 
requirements in this final rule were 
approved by OMB and assigned OMB 
control number 2070-0012. 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)). EPA has 
assessed the impact of this rule on small 
businesses. In various analyses of the 
chemical industry, small business has 
been defined in numerous ways, 
particularly in terms of annual sales 
levels. To account for different 
interpretations of the term “small 
business" within the chemical industry, 
the Agency analyzed the effect of this 
rule using two annual sales levels to 
define small. $30 million and $100 
million. 

EPA estimates that firms with sales 
less than $30 million per year will 
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absorb about 7 percent of total industry- 
related costs to comply with this rule, or 
about $0.36 to $0.91 million annually. 
Firms with sales less than $100 million 
per year will incur about 13 percent of 
total industry costs, or about $0.67 to 
$1.69 million onnually. The proposed 
exemptions will substantially reduce the 
reporting burden for small companies, 
however. Taken together, the proposed 
exemption rules would reduce total 
program costs for firms with sales less 
than $30 million and $100 million per 
year by 11 to 33 percent and 11 to 35 
percent, respectively. 

VIII. Public Record 

FPA has established a public record 
for this rulemaking (docket number 
OTS-50002), which is available for 
inspection in Rm. E-107. 401 M St. SW.. 
Washington. D.C. 20460 from 8:00 a.m. to 
4:00 p.m., Monday through Friday, 
except legal holidays. This record 
includes all the information considered 
by EPA in developing this rule except 
for confidential business information 
which has been segregated. While part 
of the record, such information is not 
available to the public. 

The list below describes the 
information in the record. This list, in 
accordance with section 19(a)(13) of the 
Act, identifies the complete rulemaking 
record: 

1. USEPA-OTS. Premanufacture 
Notification Requirements and Review 
Procedures. Notice of Proposed 
Rulemaking. 

2. USEPA-OTS. Premanufacture 
Notification Requirements and Review 
Procedures: Support Document. 

3. USEPA-OTS. Impact of TSCA 
Premanufacturing Review Requirements 
(EPA 230/2-12/76-065). 

4. Seven working drafts of proposed 
40 CFR Part 720 dated from June 20.1978 
to December 3,1978; three working 
drafts of the preamble to proposed 40 
CFR Part 720 dated from October 28, 
1978, to December 3.1978; eight working 
drafts of the proposed Premanufacture 
Notice Form dated from July 30.1978. to 
December 3,1978; two working drafts of 
the Premanufacture Notice Form for 
Importers dated from October 5,1978. to 
December 3.1978; three working drafts 
of the Premanufacture Notice Form for 
Foreign Manufacturers/Suppliers dated 
from October 5,197^ to December 3, 
1978; and one draft of the Processing 
and Consumer Use Form dated 
D«?cember 3,1978. 

5. USEPA-OTS. Reproposal of 
Premanufacture Notice Forms and 
Provisions of Rules; Notice of Proposed 
Rulemaking. 


6. USEPA-OTS. Impact of TSCA 
Proposed Premanufacturing Notification 
Requirements; contract No. 66-014717. 

7. Working drafts of the proposed 
Premanufacture Notice Forms dated 
June 28,1979, July 13,1979. and August 
7.1979. 

6. EPA Documents distributed at the 
meetings of the Administrator’s Toxic 
Substances Advisory Committee 
(ATSAC). August 14.1979, and 
September 25,1979. 

9. EPA materials on the planned 
reproposal of the Premanufacture Notice 
Forms distributed at the Embassy 
Officials Briefing, September 11,1979. 

10. USEPA-OTS. Premanufacture 
Notification and Review: Economic 
Impact. 

11. USEPA-OTS. Proposed Processor 
Reporting Requirements. Notice of 
Proposed Rulemaking. 

12. USEPA-OTS. Cost Estimations of 
Alternative Processor Notification 
Requirements; contract no. 66-01-5678. 

13. USEPA-OTS. Premanufacture 
Notification and Review Procedures: 
Clarification of Importer Reporting 
Responsibilities. 

14. USEPA-OTS. Draft Regulatory 
Analysis. Premanufacture Notification 
and Review Procedures. 

15. USEPA-OTS. Proposed Economic 
Impaot Analysis of Proposed Section 5 
Notice Requirements; contract no. 68- 
01-5878. 

16. USEPA-OTS. Regulatory Impact 
Analysis of Section 5 Notice 
Requirements; contract no. 68-01-5878. 

17. USEPA-OTS. Response to 
Comments on New Chemical Notice 
Requirements A Review Procedures. 

18. All factual information and raw 
data of any 6ort considered during the 
rulemaking. 

19. EPA correspondence to persons 
outside EPA concerning this rule. 

20 Correspondence (including 
comments on the proposed rule) 
received from persons outside EPA 
before the dose of the comment periods, 
and correspondence received after the 
close of the comment periods if 
considered. 

21. EPA memoranda summarizing 
niee tings and telephone conversations 
with outside persons relevant to the 
development of this rulemaking. 

The docket of the record detailing its 
specific contents is available in the OTS 
Reading Room. 

list of Subjects in 40 CFR Part 720 

Chemicals. Environmental protection, 
Premanufacture notification, Hazardous 
materials. Recordkeeping and reporting 
requirements. 


Dated: April 28,1983. 

U>« L. VorsUndtg, 

Acting Administrator. 

Therefore, 40 CFR Chapter I is 
amended by adding Part 720 to read as 
follows: 

PART 720—PREMANUFACTURE 
NOTIFICATION 

Subpart A—General Provisions 

Sec. 

720.1 Scope. 

7203 Definitions' 

Subpart B—Applicability 

720.22 Persons who must report. 

720.25 Determining whether a chemical 
substance is on the Inventory. 

720.30 Chemicals not subject to notification 
requirements. 

720.38 Exemptions for research and 
development. 

720.38 Exemptions for test marketing. 

Subpart C—Notice Form 

720.40 General. 

720.45 Information that must be included in 
the notice form. 

720.50 Submission of test data and other 
data concerning the health and 
environmental effects of a substance. 
720.57 Imparts. 

Subparl D—Disposition of Notices 

720. GO General. 

720.62 Notice that notification is not 
required. 

720.65 Acknowledgement of receipt of a 
notice: errors in the notice; incomplete 
submissions: false and misleading 
statements. 

720.70 Notice in the Federal Register. 

720.75 Notice review period. 

720.78 Recordkeeping. 

Subpan E—Confidentiality and Public 
Access to Information 

720.80 General provisions. 

720.65 Chemical identity. 

720.87 Categories or proposed categories of 
uses of a new chemical substance. 

720.90 Data from health and safety studies 
720.95 Public file. 

Subpan F—Commencement of 
Manufacture or Impon 

720.102 Notice of commencement of 
manufacture or impart. 

Subpan G—Compliance and Inspections 

720.120 Compliance. 

720.122 Inspections. 

Appendix A—Premanufacture Notice for 
New Chemical Substances 
Authority: Toxic Substances Control Act. 
15 U.S.C. 2604. 2807, 2813. 

Subpan A—General Provisions 

5 720.1 Scope. 

This Part establishes procedures for 
the reporting of new chemical 
substances by manufacturers and 
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importers under section 5 of the Toxic 
Substances Control Act. 15 U.S.C. 2004. 
The rule defines the persons and 
chemical substances subject to the 
reporting requirements, prescribes the 
contents of section 5 notices, and 
establishes procedures for submitting 
notices. The rule also establishes EPA 
policy regarding claims of 
confidentiality for, and public disclosure 
of. various categories of information 
submitted in connection with section 5 
notices (OMB Control No. 2070-0012). 

> 720.3 Definitions. 

(a) (1) For the purposes of this Part, the 
terms "cosmetic," "device." “drug." 
“food." and "food additive" have the 
meanings contained in the Federal Food. 
Drug, and Cosmetic Act. 21 U.S.C. 321 et 
seq.. and the regulations issued under it. 
In addition, the term "food" includes 
poultry and poultry products, as defined 
in the Poultry Products Inspection Act. 

21 U.S.C. 453 et seq.; meats and meat 
food products, as defined in the Federal 
Meat Inspection Act. 21 U.S.C 60 et seq.; 
and eggs and egg products, as defined in 
the Egg Products Inspection Act, 21 
U.S.C. 1033 et seq. 

(2) The term "pesticide" has the 
meaning contained in the Federal 
Insecticide, Fungicide, and Rodenticide 
Act, 7 U.S.C 136 et seq. and the 
regulations issued under it 

(3) The terms "byproduct material." 
.source material" and "special nuclear 

material" have the meanings contained 
in the Atomic Energy Act of 1954. 42 
U.S.C 2014 etseq. and the regulations 
issued under it 

(b) “Act" means the Toxic Substances 
Control Act 15 U.S.C 2001 et seq. 

(c) "Article" means a manufactured 
item (1) which is formed to a specific 
shape or design during manufacture. (2) 
which has end use function(s) 
dependent In whole or in part upon its 
shape or design during end use. and (3) 
which has either no change of chemical 
composition during its end use or only 
those changes of composition which 
have no commercial purpose separate 
from that of the article and that may 
occur as described in S 720.36(g)(5). 
.except that fluids and particles are not 
considered articles regardless of shape 
or design. 

(d) Byproduct" means a chemical 
substance produced without a separate 
commercial intent during the 
manufacture, processing, use, or 
disposal of another chemical substance 
or mixture. 

(®) 'Chemical substance" means any 
organic or inorganic substance of a 
particular molecular identity, including 
any combination of such substances 
occurring in whole or In pari as a result 


of a chemical reaction or occurring in 
nature, and any chemical element or 
uncombined radical except that 
"chemical substance" does not include: 

(1) Any mixture. 

(2) Any pesticide when manufactured, 
processed, or distributed in commerce 
for use as a pesticide. 

(3) Tobacco or any tobacco product. 

(4) Any source material special 
nuclear material or byproduct material 

(5) Any pistol firearm, revolver, 
shells, or cartridges. 

(6) Any food, food additive, drug, 
cosmetic, or device, when manufactured, 
processed, or distributed in commerce 
for use as a food, food additive, drug, 
cosmetic, or device. 

(f) "Commerce" means trade, traffic, 
transportation, or other commerce (1) 
between a place in a State and any 
place outside of such State, or (2) which 
affects trade, traffic, transportation, or 
commerce between a place in a State 
and any place outside of such State. 

(g) "Customs territory of the United 
States" means the 50 States, Puerto 
Rico, and the District of Columbia. 

(h) "Director" means the Director of 
the EPA Office of Toxic Substances. 

(i) "Distribute in commerce" means to 
sell in commerce, to introduce or deliver 
for introduction into commerce, or to 
hold after introduction into commerce. 

(j) "EPA" means the U.S. 
Environmental Protection Agency. 

(k) "Health and safety study" or 
"study" means any study of any effect 
of a chemical substance or mixture on 
health or the environment or on both, 
including underlying data and 
epidemiological studies, studies of 
occupational exposure to a chemical 
substance or mixture, toxicological 
clinical and ecological or other studies 
of a chemical substance or mixture, and 
any test performed under the Act. 
Chemical identity is always pari of a 
health and safety study. 

(l) Not only is information which 
arises as a result of a formal disciplined 
study included, but other information 
relating to the effects of a chemical 
substance or mixture on health or the 
environment is also included. Any data 
that bear on the effects of a chemical 
substance on health or the environment 
would be included. 

(2) Examples include: 

(i) Long* and short*term tests of 
mutagenicity, carcinogenicity, or 
teratogenicity; data on behavioral 
disorders; derma toxicity; 
pharmacological effects; mammalian 
absorption, distribution, metabolism, 
and excretion; cumulative, additive, and 
synergistic effects; acute, subchronic, 
and chronic effects; and structure/ 
activity analyses. 


(ii) Tests for ecological or other 
environmental effects on invertebrates, 
fish, or other animals, and plants, 
including: acute toxicity tests, chronic 
toxicity tests, critical life stage tests, 
behavioral tests, algal growth tests, seed 
germination tests, plant growth or 
damage tests, microbial function tests, 
bioconcentration or bioaccumulation 
tests, and model ecosystem (microcosm) 
studies. 

(iii) Assessments of human and 
environmental exposure, including 
workplace exposure, and impacts of a 
particular chemical substance or 
mixture on the environment, including 
surveys, tests, and studies of: biological 
photochemical and chemical 
degradation; air. water, and soil 
transport; biomagnification and 
bioconcentration; and chemical and 
physical properties, e g., boiling point, 
vapor pressure, evaporation rates from 
soil and water, octanol/water partition 
coefficient, and water solubility. 

(iv) Monitoring data, when they have 
been aggregated and analyzed to 
measure the exposure of humans or the 
environment to a chemical substance or 
mixture. 

(v) Any assessments of risk to health 
and the environment resulting from the 
manufacture, processing, distribution in 
commerce, use. or disposal of the 
chemical substance. 

(1) "Importer" means any person who 
imports a chemical substance, including 
a chemical substance as pari of a 
mixture or article, into the customs 
territory of the United States. "Importer" 
includes the person primarily liable for 
the payment of any duties on the 
merchandise or an authorized agent 
acting on his or her behalf. The term 
also includes, as appropriate: 

(1) The consignee. 

(2) The importer of record. 

(3) The actual owner if an actual 
owner's declaration and superseding 
bond has been filed in accordance with 
19 CFR 141.20; or 

(4) The transferee, if the right to draw 
merchandise in a bonded warehouse has 
been transferred in accordance with 
Subpart C of 19 CFR 144. (See "principal 
importer.") 

(m) Impurity" means a chemical 
substance which is unintentionally 
present with another chemical 
substance. 

(n) "Intermediate" means any 
chemical substance that is ensumed. in 
whole or in part, in chemical reactions 
used for the intentional manufacture of 
another chemical substance(s) or 
mixture(s). or that is intentionally 
present for the purpose of altering the 
rates of such chemical reactions. 
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(o) “Inventory" means the list of 
chemical substances manufactured or 
processed in the United States that EPA 
compiled and keeps current under 
section 8(b) of the Act. 

(p) "Known to or reasonably 
ascertainable by" means all information 
in a person’s possession or control, plus 
all information that a reasonable person 
similarly situated might be expected to 
possess, control, or know. 

(q) "Manufacture" means to produce 
or manufacture in the United States or 
import into the customs territory of the 
United States. 

(r) "Manufacture or import for 
commercial purposes" means: 

(1) To import, produce, or manufacture 
with the purpose of obtaining an 
immediate or eventual commercial 
advantage for the manufacturer or 
importer, and includes, among other 
things, “manufacture" of any amount of 
a chemical substance or mixture: 

(1) For commercial distribution, 
including for test marketing. 

(ii) For use by the manufacturer, 
including use for product research and 
development or as an intermediate. 

(2) Toe term also applies to 
substances that are produced 
coincidentally during the manufacture, 
processing, use, or disposal of another 
substance or mixture, including 
byproducts that are separated from that 
other substance or mixture and 
impurities that remain in that substance 
or mixture. Byproducts and impurities 
without separate commercial vulue are 
nonetheless produced for the purpose of 
obtaining a commercial advantage, since 
they are part of the manufacture of a 
chemical substance for commercial 
purposes. 

(s) “Manufacture solely for export" 
means: to manufacture for a commercial 
purpose solely for export from the 
United States under the following 
restrictions on domestic activity: 

(1) Processing is limited solely to sites 
under the control of the manufacturer. 

(2) Distribution in commerce is limited 
to purposes of export. 

(3) The manufacturer may not use the 
substance except in small quantities 
solely for research and development. 

(!) "Manufacturer" means a person 
who imports, produces, or manufactures 
a chemical substance. A person who 
extracts a component chemical 
substance from a previously existing 
chemical substance or a complex 
combination of substances is a 
manufacturer of that component 
chemical substance. A person who 
contracts with a manufacturer to 
manufacture or produce a chemical 
substance is also a manufacturer if (1) 
the manufacturer manufactures or 


produces the substance exclusively for 
that person, and (2) that person specifies 
the identity of the substance and 
controls the total amount produced and 
the basic technology for the plant 
process. 

(u) “Mixture" means any combination 
of two or more chemical substances if 
the combination does not occur in 
nature and is not, in whole or in part, 
the result of a chemical reaction; except 
"mixture" does include (1) any 
combination which occurs, in whole or 
in part as a result of a chemical reaction 
if the combination could have been 
manufactured for commercial purposes 
without a chemical reaction at the time 
the chemical substances comprising the 
combination were combined, and if all 
of the chemical substances comprising 
the combination are not new chemical 
substances, and (2) hydrates of a 
chemical substance or hydrated ions 
formed by association of a chemical 
substance with water, so long as the 
nonhydrated form is itself not a new 
chemical substance. 

(v) "New chemical substance" means 
any chemical substance which is not 
included on the Inventory. 

(w) "Nonisolated intermediate" means 
any intermediate that is not 
intentionally removed from the 
equipment in which it is manufactured, 
including the reaction vessel in which it 
is manufactured, equipment which is 
ancillary to the reaction vessel, and any 
equipment through which the chemical 
substance passes during a continuous 
flow process, but not including tanks or 
other vessels in which the substance is 
stored after its manufacture. 

(x) "Person" means any natural 
person, firm, company, corporation, 
joint-venture, partnership, sole 

roprietorship, association, or any other 

usiness entity, any State or political 
subdivision thereof, any municipality, 
any interstate body, and any 
department, agency or instrumentality of 
the Federal Government. 

(y) "Possession or control" means in 
possession or control of the submitter, 
or of any subsidiary, partnership in 
which the submitter is a general partner, 
parent company, or any company or 
partnership which the parent company 
owns or controls, if the subsidiary, 
parent company, or other company or 
partnership is associated with the 
submitter in the research, development, 
test marketing, or commercial marketing 
of the chemical substance in question. 

(A parent company owns or controls 
another company if the parent owns or 
controls 50 percent or more of the other 
company's voting stock. A parent 
company owns or controls any 
partnership in which it is a general 


partner.) Information is included within 
this definition if it is: 

(1) In the submitter's own files 
including files maintained by employees 
in the course of their employment. 

(2) In commercially available data 
bases to which the submitter has 
purchased access. 

(3) Maintained in the files in the 
course of employment by other agents of 
the submitter who are associated with 
research, development, test marketing, 
or commercial marketing of the chemical 
substance in question. 

(z) "Principal importer" means the 
first importer who, knowing that a new 
chemical substance will be imported 
rather than manufactured domestically, 
specifies the identity of the chemical 
substance and the total amount to be 
imported. Only persons who are 
incorporated, licensed, or doing 
business in the United States may be 
principal importers. 

(aa) "Process" means the preparation 
of a chemical substance or mixture, after 
its manufacture, for distribution in 
commerce (1) in the same form or 
physical state as, or in a different form 
or physical state from, that in which it 
was received by the person so preparing 
such substance or mixture, or (2) as part 
of a mixture or article containing the 
chemical substance or mixture. 

(bb) "Processor" means any person 
who processes a chemical substance or 
mixture. 

(cc) "Small quantities solely for 
research and development" (or “small 
quantities solely for purposes of 
scientific experimentation or analysis or 
chemical research on, or analysis of. 
such substance or another substance, 
including such research or analysis for 
the development of a product”) means 
quantities of a chemical substance 
manufactured, imported, or processed or 
proposed to be manufactured, imported, 
or processed solely for research and 
development that are not greater than 
reasonably necessary for such purposes. 

(dd) “State" means any State of the 
United States and the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, the 
Canal Zone. American Samoa, the 
Northern Mariana Islands, and any 
other territory or possession of the 
United States. 

(ee) 'Technically qualified individual" 
means a person or persons (1) who, 
because of education, training, or 
experience, or a combination of these 
factors, is capable of understanding the 
health and environmental risks 
associated with the chemical substance 
which is used under his or her 
supervision. (2) who is responsible for 
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enforcing appropriate methods of 
conducting scientific experimentation, 
analysis, or chemical research to 
minimize such risks, and (3) who is 
responsible for the safety assessments 
and clearances related to the 
procurement, storage, use, and disposal 
of the chemical substance as may be 
appropriate or required within the scope 
of conducting a research and 
development activity. 

(ff) ‘ Test data” means data from a 
formal or informal test or experiment, 
including information concerning the 
objectives, experimental methods and 
materials, protocols, results, data 
analyses, recorded observations, 
monitoring data, measurements, and 
conclusions from a test or experiment 

(gg) ‘"Test marketing” means the 
distribution in commerce of no more 
than a predetermined amount of a 
chemical substance, mixture, or article 
containing that chemical substance or 
mixture, by a manufacturer or processor, 
to no more than a defined number of 
potential customers to explore market 
capability in a competitive situation 
during a predetermined testing period 
prior to the broader distribution of that 
chemical substance, mixture, or article 
in commerce. 

(hh) “United States.” when used in the 
geographic sense, means all of the 

States. 

Subpart B—Applicability 

§ 720.22 Persons who must report. 

(a) (1) Any person who intends to 
manufacture a new chemical substance 
in the United States for commercial 
purposes must submit a notice unless 
the substance is excluded under 

i 720.30. 

(2) If a person contracts with a 
manufacturer to manufacture or produce 
a new chemical substance, and (i) the 
manufacturer manufactures or produces 
the substance exclusively for that 
person, and (ii) that person specifies the 
identity of the substance, and controls 
the total amount produced and the basic 
technology for the plant process, that 
person must submit the notice. If it is 
unclear who must report. EPA should be 
contacted to determine who must submit 
the notice. 

(3) Only manufacturers that are 
incorporated, licensed, or doing 
business in the United States may 
submit a notice. 

(b) (1) Any person who intends to 
import a new chemical substance into 
die United States for commercial 
purposes must submit a notice, unless 
the substance Is excluded under $ 720.30 
or unless the substance is imported as 
part of an article. 


(2) When several persons ore involved 
in an import transaction, the notice must 
be submitted by the principal importer. 

If no one person fits the principal 
importer definition in a particular 
transaction, the importer should contact 
EPA to determine who must submit the 
notice for that transaction. 

9 720.25 Determining whether a chemical 
substance la on the Inventory. 

(a) A new chemical substance is a 
chemical that is not on the Inventory. 

(b) (1) A chemical substance is listed 
on the inventory by specific chemical 
name if its identity is not confidential, if 
its identity is confidential, it i6 listed by 
specific name in the confidential portion 
of the Inventory. The confidential 
chemical substance is also listed on the 
public Inventory by a generic name 
which masks the specific identity. A 
person who intends to manufacture or 
import a chemical substance not listed 
on Jhe Inventory by specific chemical 
name may ask EPA whether the 
substance is included on the 
confidential Inventory. EPA will answer 
such an inquiry only if EPA determines 
that the person has a bona fide intent to 
manufacture or import the chemical 
substance for commercial purposes. 

(2) To establish a bona fide intent to 
manufacture or import a chemical 
substance, the person who proposes to 
manufacture or import the substance 
must submit to EPA: 

(i) The specific chemical identity of 
the substance that the person intends to 
manufacture or import. 

(ii) A signed statement that the person 
intends to manufacture or import that 
chemical substance for commercial 
purposes. 

(iil) A description of the research and 
development activities conducted to 
date, and the purpose for which the 
person will manufacture or import the 
chemical substance. 

(iv) An elemental analysis. 

(v) Either an X-ray diffraction pattern 
(for inorganic substances), a mass 
spectrum (for mo9t other substances], or 

* an infrared spectrum of the particular 
chemical substance, or if such data do 
not resolve uncertainties with respect to 
the identity of the chemical substance, 
additional or alternative spectra or other 
data to identify the substance. 

(3) If an importer cannot provide ail 
the information required by paragraph 
(b)(2) of this section because it is 
claimed confidential business 
information by its foreign manufacturer 
or supplier, the foreign manufacturer or 
supplier may Bupply the information 
directly to EPA. 

(4) EPA will review the information 
submitted by the proposed manufacturer 


or importer under this paragraph to 
determine whether it has a bona fide 
intent to manufacture or import the 
chemical substance. If necessary. EPA 
will compare this information either to 
the information requested for the 
confidential chemical substance under 
S 710.7(e)(2)(v) of this Chapter or the 
information requested under 
§ 720.85(b)(3)(iii). 

(5) If the proposed manufacturer or 
importer has shown a bona fide intent to 
manufacture or import the substance, 
and provide sufficient unambiguous 
chemical identity information so EPA 
can make a conclusive determination of 
the chemical substance's Inventory 
status, EPA will search the confidential 
Inventory and inform the proposed 
manufacturer or importer whether the 
chemical substance is on the 
confidential Inventory. 

(6) If the chemical substance is found 
on the confidential Inventory, EPA will 
notify the person(s) who originally 
reported the chemical substance that 
another person has demonstrated a 
bona fide intent to manufacture or 
import the substance and therefore was 
told that the chemical substance is on 
the Inventory. 

(7) A disclosure of a confidential 
chemical identity to a person with a 
bona fide intent to manufacture or 
import the particular chemical 
substance will not be considered a 
public disclosure of confidential 
business information under section 14 of 
the Act. 

(8) EPA will answer an inquiry on 
whether a particular chemical substance 
is on the confidential Inventory within 
30 days after receipt of a complete 
submission under paragraph (b)(2) of 
this section (OMB Control No, 2070- 
0012 ). 

$ 720.30 Chemicals not subject to 
notification requirements. 

The following substances are not 
subject to the notification requirements 
of this Part: 

(a) Any substance which is not a 
“chemical substance" as defined in 
9 720.3(e). 

(b) Any mixture as denned in 
i 720.3(u)* 1 

(c) Any new chemical substance 
which will be manufactured or imported 
in small quantities solely for research 
and development under 9 720.38. 

(d) Any new chemical substance 
which will be manufactured or imported 


'A new chemical substance (hat la manufactured 
or imported aa part of a mixture is subject to the 
requirements of thts Part. This exclusion applies 
only to a mixture as a whole end not to any 
chemical substances which are part of the mixture. 






21746 


Federal Register / Vol. 48* No. 94 / Friday, May 13, 1983 / Rules and Regulations 


solely for test-marketing purposes under 
an exemption granted under 1720.38. 

(e) Any new chemical substance 
manufactured solely for export 

(f) Any new chemical substance 
which is manufactured or imported 
under the terms of a rule promulgated 
under section 5(h)(4) of the Act 

(g) Any byproduct if its only 
commercial purpose is for use by public 
or private organizations that (1) burn it 
as a fuel (2) dispose of U as a waste, 
including in a landfill or for enriching 
soil, or (3) extract component chemical 
substances from it for commercial 
purposes. (This exclusion only applies to 
the byproduct; it does not apply to the 
component substances extracted from 
the byproduct) 

(h) The chemical substances 
described below: (Although they are 
manufactured for commercial purposes 
under the Act they are not 
manufactured for distribution in 
commerce as chemical substances per 
se and have no commercial purpose 
separate from the substance, mixture, or 
article of which they are a part.) 

(1) Any impurity. 

(2) Any byproduct which is not used 
for commercial purposes. 

(3) Any chemical substance which 
results from a chemical reaction that 
occurs incidental to exposure of another 
chemical substance, mixture, or article 
to environmental factors such as air, 
moisture, microbial organisms, or 
sunlight. 

(4) Any chemical substance which 
results from a chemical reaction that 
occurs incidental to storage or disposal 
of another chemical substance, mixture, 
or article. 

(5) Any chemical substance which 
results from a chemical reaction that 
occurs upon end use of another chemical 
substance, mixture, or article such as an 
adhesive, paint, miscellaneous cleanser 
or other housekeeping product, fuel 
additive, water softening and treatment 
agent, photographic film, battery, match, 
or safety flare, and which i9 not itself 
manufactured or imported for 
distribution in commerce or for use as 
an intermediate. 

(6) Any chemical substance which 
results from a chemical reaction that 
occurs upon use of curable plastic or 
mbber molding compounds, inks, drying 
jils, metal finishing compounds, 
idhesives, or paints, or any other 
ihemical substance formed during the 
nanufacture of an article destined for 
he marketplace without further 
:hemical change of the chemical 
iubstance except for those chemical 
changes that occur as described 
ilsewhere in this paragraph. 


(7) Any chemical substance which 
results from a chemical reaction that 
occurs when (i) a stabilizer, colorant, 
odorant, antioxidant, filler, solvent, 
carrier, surfactant, plasticizer, corrosion 
inhibitor, antifoamer or defoamer. 
dispersant, precipitation inhibitor, 
binder, emulsifier, deemulsifier, 
dewatering agent, agglomerating agent, 
adhesion promoter, flow modifier. pH 
neutralizer, sequesterant, coagulant, 
flocculant fire retardant, lubricant, 
chelating agent, or quality control 
reagent functions as intented. or (ii) a 
chemical substance, which is intended 
solely to impart a specific 

phybiochemical characteristic, functions 
as intended. 

(8) Any nonisolated intermediate. 

$ 720.36 Exemptions for research and 
development. 

(a) Ibis Part does not apply to a 
chemical substance if: 

(1) The chemical substance is 
manufactured or imported only in small 
quantities solely for research and 
development 

(2) The manufacturer or importer (i) 
evaluates the chemical substance in 
accordance with paragraph (b) of this 
section, and (ii) notifies all persons 
engaged in experimentation, research, or 
analysis on the new chemical substance, 
including the manufacture, processing, 
use, transport storage, and disposal of 
the substance associated with research 
and development activities, of any risk 
to health, identified under paragraph (b) 
of this section, which may be associated 
with the substance, in accordance with 
paragraph (c) of this section. A 
technically qualified individual must 
ensure the adequacy of the notification. 

(3) The chemical substance is used by. 
or directly under the supervision of. a 
technically qualified individual. 

(b) (1) The manufacturer or importer 
must evaluate any information or test 
data in its possession or control to 
determine whether there is reason to 
believe there is any risk to health 
associated with the chemical substance. 
This information must include: 

(1) Any information concerning any 
significant adverse reaction by persons 
exposed to the substance which may 
reasonably be associated with such 
exposure. 

(ii) Any information provided to the 
manufacturer or importer by a supplier 
or any other person concerning a health 
risk believed to be associated with the 
substance. 

(2) In addition, the manufacturer or 
importer must determine whether the 
substance is subject to any rule or order 
proposed or promulgated under section 
4.5. or 6 of the Act; or the notice 


requirements of section 8(e) of the Act. 
In addition, the manufacturer or 
importer must ascertain whether EPA. 
under section 5(h)(3) of the Act has 
determined that any risk to health may 
be associated with the substance. 

(c) The manufacturer or importer must 
assure that persona are notifieci by 
means of a container labeling system, 
conspicuous placement of notices in 
areas where exposure may occur, 
written notification to each person, or 
any other method of notification which 
adequately informs persons of risks 
which the manufacturer or importer has 
reason to believe may be associated 
with the substance, as determined under 
paragraph (b) of this section. The 
adequacy of the notification is the 
responsibility of the manufacturer or 
importer. If the importer is not the 
manufacturer, it is the importer's 
responsibility to make the necessary 
evaluation and notification of any risks 
to health which may be associated with 
the substance. In making such 
evaluations, the importer must obtain 
that information described in paragraph 
(b) of this section which is reasonably 
ascertainable. 

(d) Upon request, the manufacturer or 
importer must make available to EPA 
any information evaluated by the 
manufacturer or importer in determining 
the need for notification under 
paragraph (a)(2)(ii) of this section. 

(e) The requirements for this 
exemption apply to all new chemical 
substances, including chemical 
substances manufactured or imported 
under such an exemption before the 
effective date of this rule. 

9 720.36 Exemptions for test marketing. 

(a) Any person may apply for an 
exemption to manufacture or import a 
new chemical substance for test 
marketing. EPA may grant the 
exemption if the person demonstrates 
that the chemical substance will no( 
present an unreasonable risk to injury to 
health or the environment as a result of 
the test marketing. 

(b) Persons applying for a test- 
marketing exemption should provide the 
following information: 

(1) All existing data regarding health 
and environmental effects of the 
chemical substance, including physical/ 
chemical properties or. in the absence of 
such data, a discussion of toxicity based 
on structure-activity relationships (SAR) 
and relevant data on chemical 
analogues. 

(2) The maximum quantity of the 
chemical substance which the applicant 
will manufacture or import for test 
marketing. 
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(3) The maximum number of persons 
who may be provided the chemical 
substance during test marketing. 

(4) The maximum number of persons 
who may be exposed to the chemical 
substance as a result of test marketing, 
including information regarding duration 
und route of such exposures. 

(5) A description of the test-marketing 
activity, including its length and how it 
can be distinguished from full-scale 
commercial production and research 
and development. 

(c) In accordance with section 5(h)(6) 
of the Act. after EPA receives an 
application for exemption under this 
section, the Agency will file with the 
Office of the Federal Register a notice 
containing a summary of the information 
provided in the application, to the extent 
it has not been claimed confidential. 

(d) No later than 45 days after EPA 
receives an application, the Agency will 
either approve or deny the application. 
Thereafter. EPA will publish a notice in 
the Federal Register explaining the 
reasons for approval or denial. 

(e) In approving an application for 
exemption/EPA may impose any 
restrictions necessary to ensure that the 
substance will not present an 
unreasonable risk of injury to health and 
the environment as a result of test 
marketing (OMB Control No. 2070-0012). 

Subpart C—Notice Form 

$770.40 General. 

(a) Use of the notice form. Each 
person who is required by Subpart B to 
submit a notice must complete, sign, and 
submit a notice containing the 
information in the form and manner set 
forth in EPA Form No. 7710-25 * under 
Appendix A of this part. Except as 
otherwise provided in Subpart C. each 
notice must be submitted with all 
referenced attachments. The information 
on the form and all attachments (unless 
the attachment appears in the open 
scientific literature) must be in English. 
All information submitted must be true 
and correct 

(b) When to submit a notice. Each 
person who is required to submit a 
notice must submit the notice at least 90 
calendar days before manufacture or 
import of the new chemical substance 
for commercial purposes begins. 

(c) Where to submit a notice. Each 
person who submits a notice must 
submit it to the address listed on the 
notice form. 

(d) General notice requirements. Each 
person who submits a notice must 


Copt*# may be obtained from tnduvlry 
AM.»»anc* Office fTS-790). Office of Toxic 
Stibelancaa. Environmental Protection Agency. 401 
M St.. SW Washington. Q.C 20400 * 


provide the information described in 
{ 720.45 and specified on the notice 
form, to the extent such information is 
known to or reasonably ascertainable 
by the submitter. In accordance with 
4 720.50. the notice must also include 
any test data in the submitter's 
possession or control and descriptions 
of other data which are known to or 
reasonably ascertainable by the 
submitter and which concern the health 
and environmental effects of the new 
chemical substance. 

(e) Agency or joint submissions. (1) A 
manufacturer or importer may designate 
an agent to submit the notice. Both the 
manufacturer or importer and the agent 
must sign the certification on the form. 

(2) A manufacturer or importer may 
authorize another person, (e.g.. a foreign 
manufacturer or supplier, or a toll 
manufacturer) to report some of the 
information required in the notice to 
EPA on its behalf. If separate portions of 
a joint notice are not submitted together, 
the submitter should indicate which 
information will be supplied by another 
person and identify that person. The 
other person must submit the 
information on the appropriate part of 
the notice form. The manufacturer or 
importer and any other person supplying 
the information must sign the 
certification provided on their respective 
notice forms. 

(3) If EPA receives a submission 
which does not include information 
required by this rule, which the 
submitter indicates that it has 
authorized another person to provide, 
the notice review period will not begin 
until EPA receives that information. 

(f) A Jew information . During the notice 
review period, if the submitter 
possesses, controls, or knows of new 
information that materially adds to, 
changes, or otherwise makes 
significantly more complete the 
information included in the notice, the 
submitter must that information to the 
address listed on the notice form within 
ten days of receiving the new 
information, but no later than five days 
before the end of the notice review 
period. The new submission must 
clearly identify the submitter and the 
notice to which the new information is 
related. If the new information becomes 
available during the last five days of the 
notice review period, the submitter must 
immediately inform its EPA contract for 
that notice by telephone. 

(g) Chemical subs tances subject to a 
section 4 test rule. 

(1) Except as provided in paragraph 
(g)(3) of this section, if (i) A person 
intends to manufacture or import a new 
chemical substance which is subject to 
the notification requirements of this 


Part, and (ii) The chemical substance is 
subject to a test rule promulgated under 
section 4 of the Act before the notice is 
submitted section 5(b)(1) of the Act 
requires the person to submit the test 
data required by the testing rule with 
the notice. The person must submit the 
data in the form and manner specified in 
the test rule and in accordance with 
4 720.50. If the person does not submit 
the test data, the submission is 
incomplete and EPA wilt follow the 
procedures in 4 720.65. 

(2) If EPA has granted the submitter 
an exemption under section 4(c) of the 
Act from the requirement to conduct 
test9 and submit data, the submitter may 
not submit a notice until EPA receives 
the test data. 

(3) If EPA has granted the submitter 
an exemption under section 4(c) of the 
Act and if another person previously has 
submitted the test data to EPA. the 
exempted person may either submit the 
test data or provide the following 
information as part of the notice: 

(1) The name, title, and address of the 
person who submitted the test data to 
EPA. 

(ii) The date the teat data were 
submitted to EPA. 

(iii) A citation for the test rule. 

(iv) A description of the exemption 
and a reference identifying it. 

(h) Chemical substances subject to a 
section 5(b)(4) rule. (1) If a person (i) 
intends to manufacture or import a new 
chemical substance which is subject to 
the notification requirements of this part 
and which is subject to a rule issued 
under section 5 (b)(4) of the Act; and (ii) 
is not required by a rule issued under 
section 4 of the Act to submit test data 
for the substance before the submission 
of a notice, the person must submit to 
EPA data described in paragraph (h)(2) 
of this section 8t the time the notice is 
submitted. 

(2) Data submitted under paragraph 
(h)(1) of this section must be data which 
the person submitting the notice 
believes show that the manufacture, 
processing, distribution in commerce, 
use and disposal of the substance, or 
any combination of such activities, will 
not present an unreasonable risk of 
injury to health or the environment 
(OMB Control No. 2070-0012). 

$ 720.45 Information that must ba 
Included In tha notice form. 

Each person who submits a notice 
must include the information specified 
in the notice form to the extent it is 
knowm to or reasonably ascertainable 
by the submitter. However, no person is 
required to include information which 
relates solely to exposure of human or 
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ecological populations outside of the 
United States. The notice form requires 
the following information relating to the 
manufacture, processing, distribution in 
commerce, use. and disposal of the new 
chemical substance: 

(a) (1) For substances whose 
composition can be represented by a 
definite structural diagram (class 1 
substances), the notice must provide the 
chemical name (preferably Chemical 
Abstracts Service (CAS) or International 
Union of Pure and Applied Chemistry 
(IUPAC) nomenclature), the molecular 
formula, CAS Registry Number (if 
available], and a structural diagram. 

(2) For chemical substances that 
cannot be fully represented by a 
structural diagram (class 2 substances), 
the notice must provide the chemical 
name, the CAS Registry Number (if 
available), and molecular formula. The 
notice must identify the immediate 
precursors and reactants by name and 
CAS Registry Number (If the number is 
available). The notice must include a 
partial or incomplete structural diagram 
if possible. Chemical names for such 
substances should be developed 
according to the guidelines in the TSCA 
Chemical Substance Inventory, Initial 
Inventory. Volume 1. 

(3) For polymers, the notice must 
identify monomers and other reactants 
used in the manufacture of the polymer 
by chemical name and CAS Registry 
Number (if nvailable). The notice must 
indicate the typical percent of each 
monomer and other reactant in the 
polymer (by weight percent of total 
polymer): the maximum residual of each 
monomer present in the polymer and a 
partial or incomplete structural diagram, 
if possible. The notice must provide 
estimates of the minimum number- 
average molecular weight of the polymer 
and the amount of low weight species 
below 500 and below 1,000 molecular 
weight and describe how the estimates 
were obtained. 

(b) The impurities anticipated to be 
present in the substance by name. CAS 
Registry number, and weight percent of 
the total substance. 

(c) Known synonyms or trade names 
of the new chemical substance. 

(d) A description of the byproducts 
resulting from the manufacture, 
processing, use. and disposal of the new 
chemical substance. 

(e) The estimated maximum amount to 
be manufactured or imported during the 
first year of production and the 
estimated maximum amount to be 
manufactured or imported during any 
12-month period during the first three 
years of production. 

(f) A description of intended 
categories of use by function and 


application, the estimated percent of 
production volume devoted to each 
category of use. and the percent of the 
new substance in the formulation for 
each commercial or consumer use. 

(g) For sites controlled by the 
submitter 

(1) The identity of sites where the new 
substance will be manufactured, 
processed, or used. 

(2) A process description of each 
manufacture, processing, and use 
operation which includes a diagram of 
the major unit operations and chemical 
conversions, the identity and entry point 
of ell feedstocks, and the points of 
release of the new chemical substance. 

(3) Worker exposure information, 
including worker activities, physical 
form o( the new substance to which 
workers may be exposed, the number of 
workers, and the duration of activities. 

(4) Information on release of ihe new 
substance to the environment, including 
the quantity and media of release and 
type of control technology used. 

(h) For sites not controlled by the 
submitter, a description of each type of 
processing and use operation involving 
the new chemical substance, including 
identification of the estimated number of 
processing or use sites, situations in 
which worker exposure to and/or 
environmental release of the new 
chemical substance will occur, the 
number of workers exposed and the 
duration of exposure, and controls 
which limit worker exposure and 
environmental release. 

9 720.50 Submission of Test data and 
other data concerning the health and 
tnvfronmentaf effects of a substance. 

(a) Test data oa the new chemical 
substance in the possession or control of 
the submitter. (1) Except as provided in 
paragraph (d] of this section, each notice 
must contain ail test data in the 
submitter's possession or control which 
are related to the effects on health or the 
environment of any manufacture, 
processing, distribution in commerce, 
use. or disposal of the new chemical 
substance or any mixture or article 
containing the new chemical substance, 
or any combination of such activities. 
This includes test data concerning the 
new chemical substance in a pure, 
technical grade, or formulated form. 

(2) A full report or standard literature 
citation must be submitted for the 
following types of test data: 

(i) Health effects data. 

(Is) Ecological effects data. 

(iii) Physical and chemical properties 
data. 

(iv) Environmental fate 
characteristics. 


(v) Monitoring data and other test 
data related to human exposure to or 
environmental release of the chemical 
substance. 

(3) (i) If the data do no appear in the 
open scientific literature, the submitter 
must provide a full report. A full report 
includes the experimental methods and 
materials, results, discussion and data 
analysis, conclusions, references, and 
the name and address of the laboratory 
that developed the data. 

Iii) If the data appear in the open 
scientific literature, the submitter need 
only provide a standard literature 
citation. A standard literature citation 
includes author, title, periodical name, 
date of publication, volume, and page 
numbers. 

(4) (i) If a study, report, or test is 
incomplete when a person submits a 
notice, the submitter must identify the 
nature and purpose of the study; name 
and address of the Laboratory 
developing the data; progress to date; 
types or data collected; significant 
preliminary results: and anticipated 
completion date. 

(ii) If a test or experiment is 
completed before the aatica review 
period ends, the person must submit the 
study, report, or test to the address 
listed on the notice form, as specified in 
paragraph (u)(3)fi) of this section, within 
ten days of receiving it but no later than 
five days before the end of the review 
period. If the test or experiment is 
completed during the lest five days of 
the review period, the submitter must 
immediately inform its EPA contact for 
that notice by telephone. 

(5) For test data in the submitter's 
possession or control which are not 
listed m paragraph (a)f 2 ) this section 
a person is not required to submit a 
complete report. The person must 
submit a summary of the data, ff EPA so 
requests, the person must submit a fall 
report within ten days of the request, 
but no later than five days before the 
end of the review period. 

(6) All test data described by 
paragraph (a) are subject to these 
requirements, regardless of their age. 
quality, or results. 

(b) Other data concerning the health 
and environmental effects of the new 
chemical substance that are known to 
or reasonably ascertainable by the 
submitter. (I) Except as provided in 
paragraph (d) of this section, any person 
who submits a notice must describe the 
following data, including any data from 
a health and safety study, if the data are 
related to the effects on health or the 
environment of any manufacture, 
processing, distribution in commerce, 
use. or disposal of the new chemical 
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substance, of any mixture or article 
containing the new chemical substance, 
or of any combination of such activities: 

(1) Any data, other than test data, in 
the submitter's possession or control 

(ii) Any data, including test data, 
which are not in the submitter's 
possession or control, but which are 
known to or reasonably ascertainable 
by the submitter. For the purposes of 
this section, data are known to or 
reasonably ascertainable by the 
submitter if the data are known to any 
of its employees or other agents who are 
associated with the research and 
development, test marketing, or 
commercial marketing of the substance. 

(2) Data that must be described 
include data concerning the new 
chemical substance in a pure, technical 
grade, or formulated form. 

(3) The description of data reported 
under this paragraph must include: 

(i) If the data appear in the open 
scientific literature, a standard literature 
citation, which includes the author, title, 
periodical name, date of publication, 
volume, and pages. 

(ii) If the data are not contained in the 
open scientific literature, a description 
of the type of data and summary of the 
results, if available, and the names and 
addresses of persons the submitter 
believes may have possession or control 
of the data. 

(4) All data described by this 
paragraph are subject to these 
requirements, regardless of their age. 
quality, or results: and regardless of 
whether they are complete at the time 
the notice is submitted. 

(c) Data concerning related 
chemical*, A person must submit test 
data or descriptions of other data 
concerning impurities, byproducts, 
degradation products, unintended 
reaction products, or other chemical 
substances or mixtures related to the 
manufacture, processing, distribution in 
commerce, use, or disposal of the new 
chemical substance only if the data have 
not been published in the open scientific 
literature. The submitter may either 
submit these data with the notice or 
describe them in accordance with 

§ 720.50(b)(3)(H). rather than providing a 
full report. 

(d) Data that need not be submitted— 
U) Data previously submitted to EPA. (I) 
A person need not submit any data 
previously submitted to EPA with no 
claims of confidentiality if the notice 
includes the office or person to whom 
the data were submitted, the date of 
submission, end. If appropriate, a 
standard literature citation as specified 
In paragraph (aM3)(ii) of this section. 

(ii) For data previously submitted to 
hPA with a claim of confidentiality, the 


person must resubmit the data with the 
notice and any claim of confidentiality, 
under 5 720.80. 

(2) Efficacy data. Th«$ Part does not 
require submission of any data related 
solely to product efficacy. This does not 
exempt a person from submitting any of 
the data specified in paragraph (a), (b). 
or (c) of this section. 

(3) Non-US. exposure data. This Part 
does not require submission of any data 
which relates only to exposure of 
humans or the environment outside the 
United States. This does not exclude 
nonexposure data such as data on 
health effects (including epidemiological 
studies), ecological effects, physical and 
chemical properties, or environmental 
fate characteristics., 

§720.57 Imports. 

(a) Except as otherwise provided in 
this section, the provisions of this 
Subpart C apply to each person who 
submits a notice for a new chemcial 
substance which he or she intends to 
import for a commercial purpose. In 
addition, each importer must comply 
with this section. 

(b) EPA will hold the principal 
importer, or the importer that EPA 
determines must submit the notice when 
there is no principal importer under 

§ 720.22(b) (2). liable for complying with 
this Part, for completing the notice form 
and for the completeness and 
truthfulness of all information which it 
submits. 

Subpart D —Disposition of Notices 
§720.60 General. 

This subpart establishes procedures 
that EPA will follow in reviewing 
notices. 

§720.62 Notice that notification is not 
required. 

When EPA receives a notice. EPA will 
review it to determine whether the 
chemical substance is subject to the 
requirements of this Part. If EPA 
determines that the chemical substance 
is not subject to these requirements. 

EPA will notify the submitter that 
section 5 of the Act does not prevent the 
manufacture or import of the substance 
and that the submission is not a notice 
under this Part (OMB Control No. 2070- 
0012 ). 

§ 720.65 Acknowledgment of receipt of a 
notice; errors In the notice; incomplete 
submissions; false and misleading 
statements. 

(a) Notification to submitter EPA will 
acknowledge receipt of each notice by 
sending the submitter a letter that 
identifies the premanufacture notice 
number assigned to the new chemical 


substance and the date on which the 
review period begins. The review period 
will begin on the date the notice is 
received by the Office of Toxic 
Substances Document Control Officer. 
The acknowledgment does not 
constitute a finding by EPA that the 
notice, as submitted, is in compliance 
with this Part 

(b) Errors in the notice . (1) Within 30 
days of receipt of the notice. EPA may 
request that the submitter remedy errors 
in the notice. The following are 
examples of such errors: 

(1) Failure to date the notice form. 

(ii) Typographical errors that cause 

data to be misleading or answers to any 
questions to be unclear. 

(sm) Contradictory information. 

(ivj Ambiguous statements or 
information. 

(2) In the request to correct the notice, 
EPA will explain the action which the 
submitter must take to correct the 
notice. 

(3) if the submitter fails to correct the 
notice within 15 days of receipt of the 
request, EPA may extend the notice 
period under section (5)(c) of the Act in 
accordance with § 720.75(c), 

(c) Incomplete submissions . (1) A 
submission is not complete, and the 
notification period does not begin, if: 

(i) The wrong person submits the 
notice form. 

(ii) The submitter does not sign the 
notice form. 

(iii) Some or all of the information in 
the notice or the attachments are not in 
English, except for published scientific 
literature. 

(iv) The submitter does not use the 
notice form. 

(v) The submitter docs not provide 
information that is required by section 
5(d)(1) (B) and (C) of the Act and 

§ 720.50. 

(vi) The submitter does not provide 
information required on the notice form 
and by § 720.45 or indicate that it is not 
known to or reasonably ascertainable 
by the submitter. 

(vii) The submitter does not submit a 
second copy of the submission with all 
confidential information deleted for the 
public file, as required by § 720.80(b)(2). 

(viii) The submitter does not include 
any information required by section 
5(b)(1) of the Act and pursuant to a rule 
promulgated under section 4 of the Act, 
as required by § 720.40(g). 

(ix) The submitter does not submit 
data which the submitter believes show 
that the chemical substance will not 
present an unreasonable risk of injury to 
health or the environment, if EPA has 
listed the chemical substance under 
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section 5(b)(4) of the Act, as required in 
( 720.40(h). 

(2) (i) If EPA receives an incomplete 
submission, the Director, or his or her 
delegate, will notify the submitter within 
30 days of receipt that the submission is 
incomplete and that the notice review 
period will not begin until EPA receives 
a complete notice. 

(ii) If EPA obtains additional 
information during the notice review 
period that indicates the original 
submission was incomplete, the 
Director, or his or her delegate, may 
declare the submission incomplete 
within 30 days after EPA obtains the 
additional information and so notify the 
submitter. 

(3) The notification that a submission 
is incomplete under paragraph (c)(2) (i) 
or (if) of this section will include: 

(i) A statement of the basis of EPA's 
determination that the submission is 
incomplete. 

(ii) The requirements for correcting 
the incomplete submission. 

(iii) Information on procedures under 
paragraph (c)(4) of this section for filing 
objections to the determination or 
requesting modification of the 
requirements for completing the 
submission. 

(4) Within ten days after receipt of 
notification by EPA that a submission is 
incomplete, the submitter may file 
written objections requesting that EPA 
accept the submission as a complete 
notice or modify the requirements 
necessary to complete the submission. 

(5) (i) EPA will consider the objections 
filed by the submitter. The Director, or 
his or her delegate, will determine 
whether the submission was complete or 
incomplete, or whether to modify the 
requirements for completing the 
submission. EPA will notify the 
submitter in writing of EPA's response 
within ten days of receiving the 
objections. 

(ii) If the Director, or his or her 
delegate, determines, in response to the 
objection, that the submission was 
complete, the notice review period will 
be deemed suspended on the date EPA 
declared the notice incomplete, and will 
resume on the date that the notice is 
declared complete. The submitter need 
not correct the notice as EPA originally 
requested. If EPA can complete its 
review within 90 days from the date of 
the original submission, the Director, or 
his or her delegate, may inform the 
submitter that the running of the review 
period will resume on the date EPA 
originally declared it incomplete. 

(iii) If the Director, or his or her 
delegate, modifies the requirements for 
completing the submission or concurs 
with EPA's original determination, the 


notice review period will begin when 
EPA receives a complete notice. 

(d) Materially false or misleading 
statements. If EPA discovers at any time 
that person submitted materially false or 
misleading statements in the notice, EPA 
may find that the notice was incomplete 
from the date it was submitted, and take 
any other appropriate action. 

5 720.70 Notice In the Federal Register. 

(a) Filing of Federal Register notice . In 
accordance with section 5(d)(2) of the 
Act. after EPA receives a notice, EPA 
will file with the Office of the Federal 
Register a notice including the 
information specified in paragraph (b) of 
this section. 

(b) Contents of notice. (1) In the public 
interest, the specific chemical identity 
listed in the notice will be published in 
the Federal Register unless the submitter 
has claimed chemical identity 
confidential. If the submitter claims 
confidentiality, a generic name will be 
published in accordance with 

{ 720.85(a)(3). 

(2) The categories of use of the new 
chemical substance will be published as 
reported in the notice unless this 
information is claimed confidential. If 
confidentiality is claimed, the generic 
information which is submitted under 

S 720.87(b) will be published. 

(3) A list of data submitted in 
accordance with S 720.50(a) will be 
published. In addition, for test data 
submitted in accordance with 

S 720.40(g), a summary of the data will 
be published. 

(4) The submitter's identity will be 
published, unless the submitter has 
claimed it confidential. 

4 720.75 Notice review period. 

(a) Length of notice review period. 

The notice review period specified in 
section 5(a) of the Act runs for 90 days 
from the date the Document Control 
Officer for the Office of Toxic 
Substances receives a complete notice, 
or the date EPA determines the notice is 
complete under 5 720.65(c), unless the 
Agency extends the period under 
section 5(c) of TSCA and paragraph (c) 
of this section. 

(b) Suspension of the running of the 
notice review period. (1) A submitter 
may voluntarily suspend the running of 
the notice review period if the Director 
or his or her delegate agrees. If the 
Director does not agree, the review 
period will continue to run, and EPA 
will notify the submitter. A submitter 
may request a suspension at any time 
during the notice review period. The 
suspension must be for a specified 
period of time. 


(2) A request for suspension may be 
made in writing to the Document 
Control Officer (TS-793). Office of 
Pesticides and Toxic Substances. 401 M 
Street SW.. Washington, D.C. 20460. The 
suspension also may be made orally, 
including by telephone, to the 
submitter's EPA contact for that notice. 
EPA will send the submitter a written 
confirmation that the suspension has 
been granted (OMB Control No. 2070- 
0012 ). 

(1) An oral request may be granted for 
15 days only. To obtain a longer 
suspension, the Document Control 
Officer for the Office of Toxic 
Substances must receive written 
confirmation of the oral request. The 
notice review period is suspended as of 
the date of the oral request. 

(ii) If the submitter has not made a 
previous oral request the running of the 
notice review period is suspended as of 
the date of receipt of the written request 
by the Document Control Officer for the 
Office of Toxic Substances. 

(c) Extension of notice review period. 
(1) At any time during the notice review 
period. EPA may determine that good 
cause exists to extend the notice review 
period specified in paragraph (a) of this 
section. 

(2) If EPA makes such a 
determination. EPA will: 

(i) Notify the submitter that EPA is 
extending the notice review period for a 
specified length of time, and state the 
reasons for the extension. 

(ii) Issue a notice for publication in 
the Federal Register which states that 
EPA is extending the notice review 
period and gives the reasons for the 
extension. 

(3) The initial extension may be for a 
period of up to 90 days. If the Initial 
extension is for less than 90 days, EPA 
may make additional extensions. 
However, the total period of extensions 
may not exceed 90 days for any notice. 

(4) The following are examples of 
situations in which EPA may find that 
good cause exists for extending the 
notice review period: 

(i) EPA has reviewed the notice and 
determined that there is a significant 
possibility that the chemical substance 
will be regulated under section 5(e) or 
section 5(f) of the Act, but EPA is unable 
to initiate regulatory action within the 
initial 90-day period. 

(ii) EPA has reviewed the submission 
and is seeking additional information. 

(iii) EPA has received significant 
additional information during the notice 
review period. 

(iv) The submitter has failed to correct 
a notice aftor receiving EPA's request 
under } 720.65(b). 
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(d) Notice of expiration of notice 
review period. EPA will notify the 
submitter that the notice review period 
has expired or that EPA has completed 
its review of the notice. Expiration of the 
review period does not constitute EPA 
approval or certification of the new 
chemical substance, and does not mean 
that EPA may not take regulatory action 
against the substance in the future. After 
expiration of the statutory notice review 
period, in the absence of regulatory 
action by EPA under section 5(e), 5(f), or 
8(a) of the Act, the submitter may 
manufacture or import the chemical 
substance even if the submitter has not 
received notice of expiration. 

(e) Withdrawal of a notice by the 
submitter (1) A submitter may 
withdraw a notice during the notice 
review period. A statement of 
withdrawal must be made in writing to 
the Document Control Officer (TS-793), 
Office of Pesticides and Toxic 
Substances, 401 M St SW., Washington, 
I1C. 20460. The withdrawal is effective 
upon receipt of the statement by the 
Document Control Officer (OMB Control 
Mo. 2070-0012). 

(2) If a manufacturer or importer 
which withdrew a notice later resubmits 
a notice for the same chemical 
substance, a new notice review period 

logins. 

5 270.78 Recordkeeping 

(a) Any person who submits a notice 
under this Part must retain 
documentation of information in the 
notice, including (1) other data, as 
defined in { 720.50(b). in the submitter's 
possession or control; and (2) records of 
production volume for the first three 
years of production or import, the date 
of commencement of manufacture or 
import, and documentation of this 
information. This information must be 
retained for five years from the date of 
commencement of manufacture of 
import. 

(b) Persons who manufacture or 
import a chemical substance under the 
terms of a research and development 
exemption must retain documentation of 
compliance with the exemption, 
including copies of the information they 
used to determine the need to make any 
notification of risk to health under 

5 720.36 for five years from the final 
date of manufacture or import under the 
exemption. 

(c) Any person who obtains a test- 
marketing exemption under this Part 
must return documentation of 
information In the application and 
documentation of compliance with any 
restrictions imposed by EPA when it 
granted the application. This 
information must be retained for five 


years from the final date of manufacture 
or import under the exemption (OMB 
Control No. 2070-0012). 

Subpart E—Confidentiality and Public 
Access to Information 

$ 720.SO General provisions. 

(a) A person may assert a claim of 
confidentiality for any information 
which he or she submits to EPA under 
this Part. 

(b) Any claim of confidentiality must 
accompany the information when it is 
submitted to EPA. 

(1) (i) For information submitted on the 
notice form, the claim(s) must be 
asserted on the form in the manner 
prescribed on the notice form. 

(ii) When a person submits 
information in an attachment, the 
claim(s) must be asserted in the 
attachment as described on the notice 
form. 

(2) The person must submit two copies 
of each notice form and any 
attachments if any information is 
claimed confidential. 

(i) One copy of the form and 
attachments must be complete. In that 
copy, the submitter must mark the 
information which is claimed 
confidential in the manner prescribed on 
the notice form. 

(ii) The second copy must be complete 
except that all information claimed os 
confidential in the first copy must be 
deleted. EPA will place the second copy 
in the public file. 

(iii) if the submitter does not provide 
the second copy, the submission is 
incomplete and the notice review period 
docs not begin to run until EPA receives 
the second copy, in accordance with 

5 720.65(c)(vi). 

(c) EPA will disclose information that 
is subject to a claim of confidentiality 
asserted under this section only to the 
extent permitted by the Act, this 
Subpart, and Part 2 of this Title. 

(d) If a notice submitter does not 
assert a claim of confidentiality for 
information at the time it is submitted to 
EPA, EPA may make the information 
public and place it in the public file 
without further notice to the submitter 
(OMB Control No. 2070-0012). 

} 720.85 Chemical identity. 

(a) Claims applicable to the period 
prior to commencement of manufacture 
or import (l)(i) A person who submits 
information to EPA under this Part may 
assert a claim of confidentiality for the 
chemical identity of the new chemical 
substance. This claim will apply only to 
the period prior to the commencement of 
manufacture or import for commercial 
purposes. A submitter may assert this 


claim only if the submitter believes that 
public disclosure prior to 
commencement of manufacture or 
import of the fact that anyone intends to 
manufacture or import the specific 
chemical substance for commercial 
purposes would reveal confidential 
business information. 

(ii) If the notice includes a health and 
safety study concerning the new 
chemical substance and if the claim for 
confidentiality with respect to the 
chemical identity is denied in 
accordance with 5 720.90(c). EPA will 
deny a claim asserted under this 
paragraph. 

(2) Any person who asserts a claim of 
confidentiality for chemical identity 
under this paragraph must provide one 
of the following items at the time the 
notice is submitted: 

(i) The generic name which was 
accepted by EPA in the prenotice 
consultation conducted under paragraph 
(a)(3) of this section. 

(ii) One generic name that is only as 
generic as necessary to protect the 
confidential chemical identity of the 
particular chemical substance. The 
name should reveal the specific 
chemical identity to the maximum 
extent possible. The generic name will 
be subject to EPA review and approval 
at the time a notice of commencement is 
submitted. 

(3) (i) Any person who intends to 
assert a claim of confidentiality for the 
chemical identity of 8 new chemical 
substance may seek a determination by 
EPA of an appropriate generic name for 
the substance before submitting a 
notice. For this purpose, the person 
should submit to EPA: 

(A) The chemical identity of the 
Bubstance. 

(B) A proposed generic name(s) which 
in only as generic as necessary to 
protect the confidential chemical 
identity of the new chemical substance. 
The name(s) should reveal the chemical 
identity of the substance to the 
maximum extent possible. 

(ii) Within 30 days. EPA will inform 
the submitter either that one of the 
proposed generic names is adequate or 
that none is adequate and further 
consultation is necessary. 

(4) If a submitter claims chemical 
identity to be confidential under this 
paragraph, and if the submitter complies 
with paragraph (a)(2) of this section, 
EPA will issue for publication in the 
Federal Register notice described in 

S 720,70 the generic name proposed by 
the submitter or one agreed upon by 
EPA and the submitter. 

(b) Claims applicable to the period 
after commencement of manufacture or 
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import. (1) Any claim of confidentiality 
under paragraph (a] of this section is 
applicable only until the substance is 
manufactured or imported for 
commercial purposes and becomes 
eligible for inclusion on the Inventory. 

To maintain the confidential status of 
the chemical identity when the 
substance is added to the Inventory, a 
submitter must reassert the 
confidentiality claim and substantiate 
the claim in the notice of 
commencement of manufacture required 
uner 9 720.102. A submitter may not 
claim the chemical indentity 
confidential for the period after 
commencement of manufacture or 
import unless the submitter claimed the 
chemical identity confidential for the 
period prior to commencement of 
manufacture or import under paragraph 
(a) of this section. 

(2) (i) A person who believes that 
public disclosure of the fact that anyone 
manfactures or imports the new 
chemical substance for commercial 

urposes would reveal confidential 
usiness information may assert a claim 
of confidentiality under this paragraph. 

(ii) If the notice includes a health and 
safety study concerning the new 
chemical substance, and if the claim for 
confidentiality with respect to tho 
chemical identity is denied in 
accordance with $ 720.90(c), EPA will 
deny a claim asserted under this 
paragraph. 

(3) Any person who asserts a 
confidentiality claim for chemical 
identity must: 

(i) Comply with the requirements of 
paragraph (a)(3) of this section regarding 
submission of a generic name. 

(ii) Agree that EPA may disclose to a 
person with a bona fide intent to 
manufacture or import the chemical 
substance the fact that the particular 
chemical substance is included on the 
confidential Inventory for purposes of 
notification under section 5(a)(l)(A] of 
the Act. 

(iii) Have available for the particular 
chemical substance, and agree to furnish 
to EPA upon request: 

(A) An elemental analysis. 

(B) Either an X-ray diffraction pattern 
(for inorganic substances), a mass 
spectrum (for most other substances), or 
an infrared spectrum of the particular 
chemical substance, or if such data do 
not resolve uncertainties with respect to 
the identity of the chemical substance, 
additional or alternative spectra or other 
data to identify the chemical substance. 

(iv) Provide a detailed written 
subsUftitiation of the claim, by 
answering the following questions: 

(A) What harmful effects to your 
competitive position, if any, do you 


think would result if EPA publishes on 
the Inventory the identity of the 
chemical substance? How could a 
competitor use such information given 
the fact that the identity of the 
substance otherwise would appear on 
the Inventory of chemical substances 
with no link between the substance and 
your company or industry? How 
substantial would the harmful effects of 
disclosure be? What is the casual 
relationship between the disclosure and 
the harmful effects? 

(B) For what period of time should 
confidential treatment be given? Until a 
specific date, the occurrence of a 
specific event, or permanently? Why? 

(C) Has the chemical substance been 
patented? If so, have you granted 
licenses to others with respect to the 
patent as it applies to the chemical 
substance? If the chemical substance 
has been patented and therefore 
disclosed through the patent, why 
should it be treated as confidential for 
purposes of the Inventory? 

(D) Has the identity of the chemical 
substance been kept confidential to the 
extent that your competitors do not 
know it is being manufactured on 
imported for a commercial purpose by 
anyone? 

(E) Is the fact that someone is 
manufacturing or importing this 
chemical substance for commercial 
purposes available to the public, e.g.. in 
technical journals or other publications: 
in libraries; or in State, local, or Federal 
agency public files? 

(F) What measures have you taken to 
prevent undesired disclosure of the fact 
that you are manufacturing or importing 
this substance for a commercial 
purpose? 

(G) To what extent has the fact that 
you are manufacturing or importing this 
chemical substance for a commercial 
purpose been disclosed to others? What 
precautions have you taken in regard to 
these disclosures? Has this information 
been disclosed to the public or to 
competitors? 

(H) In what form does this particular 
chemical substance leave the site of 
manufacture, e.g., as part of a product: 
in an effluent or emission stream? If so. 
what measures have you taken to guard 
against discovery of its identity? 

(I) If the chemical substance leaves 
the site of manufacture in a product that 
is available to either the public or your 
competitors, can they identify the 
substance by analyzing the product? 

(|) For what purpose do you 
manufacture or import the substance? 

(K) Has EPA. another Federal agency, 
or any Federal court made any pertinent 
confidentiality determinations regarding 
this chemical substance? If so, copies of 


such determinations must be included in 
the substantiation. 

(L) If the notice includes a health and 
safety study concerning the new 
chemical substance, the submitter must 
also answer the questions in 9 720.90 (b) 
( 2 ). 

(4) If the submitter does not meet the 
requirements of this paragraph. EPA will 
deny the claim of confidentiality. 

(5) (i) EPA will publish a generic name 
on the public Inventory if: 

(A) The submitter asserts a claim of 
confidentiality in accordance with this 
pargraph. 

(B) No claim for confidentiality of the 
specific chemical identity as part of a 
health and safety study has been denied 
in accordance with Part 2 of this Title or 
9 720.90. 

(ii) Publication of a generic name on 
the public Inventory does not create a 
category for purposes of the Inventory. 
Any person who has a bona fide intent 
to manufacture or import a chemical 
substance which is described by a 
generic name on the public Inventory 
may submit an inquiry to EPA under 

9 720.25 (b) to determine whether the 
particular chemical substance is 
included on the confidential Inventory. 

(iii) Upon receipt of a request 
described in 9 720.25 (b). EPA may 
require the submitter which originally 
asserted confidentiality for a chemical 
substance to submit to EPA the 
information listed in paragraph (b) (3) 
(iii) of this section. 

(iv) Failure to submit any of the 
information required under paragraph 
(b) (3) (iii) of this section within ten days 
of a request by EPA under this 
paragraph is a waiver of the original 
submitter’s confidentiality claim. In this 
event, EPA may place the specific 
chemical identity on the public 
Inventory without further notice to the 
original submitter. 

(6) If a submitter asserts a claim of 
confidentiality under this paragraph. 
EPA will examine the generic chemical 
name proposed by the submitter. 

(i) If EPA determines that the generic 
name proposed by the submitter is only 
as generic as necessary to protect the 
confidential identity of the particular 
chemical substance, EPA will place that 
generic name on the public Inventory. 

(ii) If EPA determines that the generic 
name proposed by the submitter is more 
generic than necessary to protect the 
confidential identity, EPA will propose 
in writing, for review by the submitter, 
an alternative generic name that will 
reveal the chemical identity of the 
chemical substance to the maximum 
extent possible. 
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(iil) If the generic name proposed by 
EPA is acceptable to the submitter, EPA 
will place that generic name on the 
public Inventory. 

(iv) If the generic name proposed by 
EPA is not acceptable to the submitter, 
the submitter must explain in detail why 
disclosure of that generic name would 
reveal confidential business information 
and propose another genetic name 
which is only as generic as necessary to 
protect the confidential identity. If EPA 
does not receive a response from the 
submitter within 30 days after the 
submitter receives the proposed name. 
EPA will place EPA’s chosen generic 
name on the public Inventory. If the 
submitter does provide the information 
requested, EPA will review the 
response. If the submitter's proposed 
generic name is acceptable, EPA will 
publish that generic name on the public 
Inventory. If the submitter's proposed 
generic name is not acceptable, EPA will 
notify the submitter of EPA's choice of a 
generic name. Thirty days after this 
notification. EPA will place the chosen 
generic name on the public Inventory. 

$ 720.87 Categories or proposed 
categories of uses of a new chemical 

substance. 

(a) A person who submits information 
to EPA under this Part on the categories 
or proposed categories of U9e of a new 
chemical substance may assert a claim 
of confidentiality for this information. 

(b) A submitter that asserts such a 
claim must: 

(1) Report the categories or proposed 
categories of use of the chemical 

substance. 

(2) Provide, in nonconfidential form, a 
description of the uses that is only as 
generic as necessary to protect the 
confidential business information. The 
generic use description wiU be included 
in the Federal Register notice described 
In ( 720.70. 

(c) The person must submit the 
information required by paragraph (b) of 
this section in the manner specified in 

the notice form. 

5 720.90 Data from health and safety 

•tudlea. 

(a) Information other than specific 
chemical identity . Except as provided in 
paragraph (b) of this section. EPA will 
deny any claim of confidentiality with 
respect to information included in a 
health and safety study, unless the 
jnformation would disclose confidential 
business information concerning: 

(1) Processes used in the manufacture 
or processing of a chemical substance or 
mixture. 

(2) In the case of a mixture, the 
portion of the mixture comprised by any 


of the chemical substances in the 
mixture. 

(3) Informaton which is not in any 
way related to the effects of a substance 
on human health or the environment, 
such as the name of the submitting 
company, cost or other financial data, 
product development or marketing 
plans, and advertising plans, for which 
the person submits a claim of 
confidentiality in accordance with 
i 720.80. 

(b) Specific chemical identity. (1) 
Claims applicable to period prior to 
commencement of manufacture . A claim 
of confidentiality for the period prior to 
commencement of manufacture or 
import for the chemical identity of a 
chemical substance for which a health 
and safety study was submitted must be 
asserted in conjunction with a claim 
asserted under S 720.85(a). 

(2) Claims applicable to period after 
commencement of manufacture or 
import for commercial purposes. To 
maintain the confidential status of the 
chemical identity of a chemical 
substance for which a health and safety 
study was submitted after 
commencement of manufacture or 
import, the claim must be reasserted and 
substantiated in conjunction with a 
claim under § 720.85(b). In addition to 
the questions set forth in 
i 720.85(b)(3)(iv) of this Part, the 
submitter must answer the following 
questions: 

(i) Would disclosure of the chemical 
identity disclose processes used in the 
manufacture or processing of a chemical 
substance or mixture? Describe how this 
would occur. In responding to the 
question in i 720.85(b)(3)(iv)(A). explain 
what harmful competitive effects would 
occur from disclosure of this process 
information. 

(ii) Would disclosure of the chemical 
identity disclose the portion of a mixture 
comprised by any of the substances in 
the mixture? Describe how this would 
occur. In responding to the question in 

S 720,85(b)(3)(lv)(A). explain what 
harmful competitive effects would occur 
from disclosure of this information. 

(iii) Do you assert that disclosure of 
the chemical identity is not necessary to 
interpret any of the health and safety 
studies you have submitted? If so. 
explain how a less specific identity 
would be sufficient to interpret the 
studies. 

(c) Denial of confidentiality claim . 
EPA will deny a claim of confidentiality 
for chemical identity under paragraph 
(b) of this section, unless: 

(1) The information would disclose 
processes used in the manufacture or 
processing of a chemical substance or 
mixture. 


(2) In the case of a mixture, the 
information would disclose the portion 
of the mixture comprised by any of the 
substances in the mixture. 

(3) The specific chemical identity is 
not necessary to interpret a health and 
safety study. 

(d) Use of generic names. When EPA 
discloses a health and safety study 
containing a specific chemical identity, 
which the submitter has claimed 
confidential, and if the Agency has not 
denied the claim under paragraph (c) of 
this section, EPA will identify the 
chemical substance by the generic name 
selected under ( 720.85. (OMB Control 
No. 2070-0012) 

} 720.95 Public file. ' 

All information submitted with a 
notice, including any health and safety 
study and other supporting 
documentation, will become part of the 
public file for that notice, unless such 
materials are claimed confidential. In 
addition. EPA may add materials to the 
public file, subject to Subpart E of this 
ParL Any of the nonconfidential 
material described above will be 
available for public inspection in the 
Office of Toxic Substances Public 
Reading Room. Rm. E-107. 401 M St.. 
SW., Washington, DC 20460, during 
normal business hours. 

Subpart F—Commencement of 
Manufacture or Import 

$ 720.102 Notice of commencement of 
manufacture or Import 

(a) Applicability. Any person who 
commences to manufacture or Import a 
new chemical substance for a 
commercial purpose for which that 
person previously submitted a section 5 
notice under this Part must submit a 1 
notice of commencement of manufacture 
or import. 

(b) When to report (1) If manufacture 
or import for commercial purposes 
begins on or after the effective date of 
this rule, the submitter must submit the 
notice to EPA on the first day of such 
manufacture or import. 

(2) If manufacture or import for 
commercial purposes began or will 
begin before the effective date of this 
rule, the submitter must submit the 
notice by the effective date of this rule. 

(c) Information to be reported. The 
notice must contain the following 
information: specific chemical identity, 
premanufacture notice number, and the 
date when manufacture or import 
commences. If the person claimed 
chemical identity confidential in the 
commencement notice, and wants the 
identity to be listed on the confidential 















21754 


Federal Register / Vol. 4a. No. 94 / Friday. May 13. 1983 / Rules and Regulations 


Inventory, the claim must be reasserted 
and substantiated in accordance with 
S 720.85(b). Otherwise, EPA will list the 
specific chemical identity on the public 
Inventory (OMB ControlJNo. 2070-0012). 

Subpart G—Compliance and 
Inspections 

5 720.120 Compliance. 

(a) Failure to comply with any 
provision of this Part is a violation of 
section 15 of the Act (15 U.S.C 2614). 

(b) A person who manufactures or 
imports a new chemical substance 
before a notice is submitted and the 
notice review period expires is in 
violation of section 15 of the Act even if 
that person was not requied to submit 
the notice under 9 720.22 of this Part. 

(c) Using for commercial purposes a 
chemical substance or mixture which a 


person knew or had reason to know was 
manufactured, processed, or distributed 
in commerce in violation of section 5 of 
this rule is a violation of section 15 of 
the Act (15 U.S.C. 2614). 

(d) Failure or refusal to establish and 
maintain records or to permit access to 
or copying of records, as required by the 
Act« is a violation of section 15 of the 
Act (15 U.S.C. 2614). 

(c) Failure or refusal to permit entry or 
inspection as required by section 11 is a 
violation of section 15 of the Act (15 
U.S.C. 2614). 

(f) Violators may be subject to the 
civil and criminal penalties in section 16 
of the Act (15 U.S.C. 2615) for each 
violation. Persons who submit 
materially misleading or false 
information in connection with the 
requirements of any provision of this 


rule may be subject to penalties 
calculated as if they never filed their 
notices. 

(g) EPA may seek to enjoin the 
manufacture or processing of a chemical 
substance in violation of this rule or act 
to seize any chemical substance 
manufactured or processed in violation 
of this rule or take other actions under 
the authority of section 7 of this Act (15 
U.S.C. 2606) or section 17 or this Act (15 
U.S.C. 2616). 

9 720.122 Inspections. 

EPA will conduct inspections under 
section 11 of the Act to assure 
compliance with section 5 of the Act ami 
this rule, to verify that information 
submitted to EPA under this rule is true 
and correct, and to audit data submitted 
to EPA under this rule. 

Bit UNO COOC 6S60-S0-M 
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Appendix A—Premanufacturo Notice for New Chemical Substances 

O M B No 20/000»2 Approvt Expire* 3 3 86 



AGENCY USE ONLY 

dHk United Suites 

peMli Environmental Protection 

Agency 

Date of receipt 


PREMANUFACTURE NOTICE 

FOR NEW CHEMICAL SUBSTANCES 



k DOCUMENT CONTROL OFFICER 

^ A OFFICE OF TOXIC SUBSTANCES, TS-793 

completed ^ U S . E.P.A. 

send this Wm 4Q1 M street, SW 

form to: W WASHINGTON. O.C. 20460 

• 


Enter the total number of pages 
in the Premanufacture Notice- a t 

Document control number 

EPA case number 


GENERAL INSTRUCTIONS 


You must provide all information requested tn this form to the extent that it is known to or reasonably 
ascertainable by you Make reasonable estimates if you do not have actual data 

Before you complete this form, you should read the "Instructions Manual for Pr©manufacture Notification ' 

< Instructions Manual* 


Part I. GENERAL INFORMATION 

You must provide the chemical Identity of the new chemical 
substance, even if you derm the identity as confidential. You may 
authorize another person to submit the identity for you. but your 
submission am not be compete and review will not begin until 
EPA receives this information 

Pen II HUMAN EXPOSURE AND ENVIRONMENTAL 
RELEASE 

You may need additional copies of part M. tactions A and B if there 
are several manufacture, processing, or use operations that you 
w»fl describe In the notice You shook! reproduce these sections 
as needed. 

Part III. UST OF ATTACHMENTS 

You should attach additional sheets if you do not have enough 
space on the form to answer a question fully In part III. kst these 
attachments, any test data or other data, and any optional 
'Mormation that you include in the notice 

OPTIONAL INFORMATION 

You may include m the notice any information that you want EPA 
to consider in evaluating the new substance The Instructions 
Manuel identifies categories of optional information that you may 
want EPA to review 

CONFIDENTIALITY CLAIMS 

You may drum any information in this notice as confidential. To 
assert a claim on the form, mark (X) the confidential bos neat to 
the information that you damn as confidential To assert a damn in 
an attachment, circle or bracket the information you claim as 
confidential If you daim information in the notice as confidential, 
you mutt provide a sanitized version of the notice, including 
attachments, to EPA with your submission For adcM«enaJ 
•nstructions on cJarmtog information as confidential, read the 
Instructions Manual. 


indicate below the categories of information you have claimed as 
• onfKjentuI tn the notice 

1 Q SUBMITTER IDENTITY 

2 Q CHEMICAL IOENTITY 

3 □ PRODUCTION VOLUME 

4 □ USE INFORMATION 

5 □ PROCESS INFORMATION 

6 Q PORTIONS OF A MIXTURE 

7 Q OTHER INFORMATION 


TEST DATA AND OTHER DATA 

You are roQuked to submit all test dsta in your possession or control 
and to provide a description of all other data known to or reasonably 
asc*rtamabie by you if these data are related to the health and 
environmental effects of the manufacture, processing, distribution 
m commerce, use. or disposal of the new chemical substance. 
Standard literature citations may be submitted for date in the open 
scientific literature Complete test data, hot summaries of data, 
must be submitted if they do not appear m the open literature 
Following are examples of teat data and other data You should 
submit these data according to the requirements of §720 50 of the 
Premanufacture N itihcatton Rule <40 CFR Part 7201 

Test data 

• Environmental fate data 

Spectra (UV. visible, and infrared! 

Density of liquids and sobds 
Water sofubihty 
Melting pomt/mcltmg range 
Boiling point boiling range 
Vapor pressure 

Partition coefficient, n octanoPwater 

Biodegradation 

Hydrolysis (as a function of pH) 

Photochemical degradation 
Adsorption desorption to sod types 
Otssociation constant . 

Other physical/chemical properties 

• Health effect* data 

Mutagenicity 
Carcinogenicity 
Toratogemcrty 
Acute toxicity 
Repeated dose toxicity 
Metabolism studies 
Sensitization 
Irritation 

• Environmental effects data 

Microbial and algal toxicity 

Terrestrial vascular plant <oxic>fy.4a g . seed germination 
studies, growth inhibition! . - 
Acute and chronc toxetty to ananala 4e g.. fish, birds, 
mammals, invertebrates! 


Other data 

• Risk assessments 

• Structure/ectivity relationships 

e Teat date not in the possession or control of tf*e submitter 


EPA Form 7710-25 (4-26-83) 
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CERTIFICATION 

1 certify that to the beet of my knowledge and belief; 

1. The company named m part 1. eechon A. subsection 1 a of this notice form intends to manufacture or import for a 
commercial purpose, other than m small quantities solely for research and development, the subsunce identified 
in part 1. section B. 

2. All information provided in this notice •» complete and truthful as of the date of tubm*skMi 

3.1am submitting with this notice all test data In my possession or control and a description of afl other data known 
to or reasonably ascertainable by me as required by § 720 50 of the Pr©manufacture Notification Rule 

Confi¬ 

dential 

Signature of authorized official 

Date 


Signature of agent - Of sppiicebOfl 

Date 



Part I - GENERAL INFORMATION 


}► Section A - SUBMITTER IDENTIFICATION 

Conti 

dential 

Mark (XI the "Confidential" box next to any subsection you clerm as confidential 

la. Person Name of authorized official 

submitting 

ruUtM 

Title 


Company 


Mailing address (number and street) 

City. State. ZIP code 

b. Agent (if Name of authorized official 

applicable) 

Title 


Company 


Msding address (number and street) 

City. State. ZIP code 

—i 



2. Technical Name 
contact 

Trile 


Company 


Mailing address (number and street) 

City. State. ZIP code 

Area code 

Telephone l 

J 

Number 

3. If you have had a prenotice communication (PC) concerning this notice and EPA 

assigned a PC Number to the notice, enter the number-► 


Marti IXI _ 

it none - 


4 If you have submitted a test marketing exemption (TME) application for the chemical 
substance covered by this notice, enter the TME number assigned by EPA ..■» 


Mark (XI 

if none - ►[) 


6. If you have submitted a bona fide request for the chemical substance covered by 

this notice, enter the bone fide request number assigned by EPA - * 

• 

Mark (X) 

if none -»fl 


6. Type of Nonce - Mark (XI t 0 Manufacture j 0 Import 


»0*M (PA rno 2b 14 26 Ml 
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Part 1 - GENERAL INFORMATION - Continued 

► Section B - CHEMICAL IOENTITY INFORMATION 

Mark (X) the " Confidential" bo* next to any item you claim as confidential 

Complete either Hem 1 of 2ai appiopriata. Complete ell other Heme. 

If another pet son will submit chemicel identity information for you, mark <XJ the box at the right. ¥ | 1 

Identify the name, company, and address of that person in a continuation sheet. 

Confi¬ 

dential 

1 Claes 1 or 2 chemicel substances (for definitions of dess 1 end dess 2 substances, see the Instructions Menuell 

s. Dess of substance - Mark 1X1 i □ Class 1 2 □ Class 2 


b. Chemical name (preferably CAS or IUPAC nomenclature) 


c. Molecular formula and CAS Registry Number (if known) 


<f ior a class 1 substance, provide a structural diagram. For a class 2 substance 111 list the immediate precursor substances with thee 

respective CAS Registry Numbers. (2) Describe the natuit of the reaction or process. (3) Indicate the range of composition and the 
typical composition (where appropriate) (4) Provide a representative structural diagram 111 postuNel 





At) too* if you attach a continuation sheer, 
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Part I - GENERAL INFORMATION - Continued 




Section B - CHEMICAL IDENTITY INFORMATION - Continued 


2. Polymer* (for a definition of polymer, see the Instructions Manual ) 

• . Indicate the lowest number average molecular weight composition of the polymer you 
weight percent of low molecular weight species below 500 end below 1.000 absolute 
the methods of measurement or the bases for your estimates 


to manufacture IfKkcat© the mtiimum 
weight of that composition Describe 


Confl 


IJ Mark (X) eh»s bo* if you attach a continuation sheer 


b. You must moke separate confidentiality claims for monomer or other reactant identity, composition information, and residual 
information. Mark (XI the "Confidential” box next to any item you claan as confidential. 

(11 Provide the chemical name and CAS Registry Number of each monomer or other reactant used «n the manufacture of the polymer 

(21 Indicate the typical weight percent of each monomer or other reactant in the polymer. 

(31 Merk (XI the identity column if you want a monomer or other reactant used at two weight percent or less lo be listed as part 
of the polymer description on the TSCA Chemical Substance Inventory 
(4) Indicate the maximum weight percent of each monomer or other reactant that may be present as a residual in the polymer as 
manufactured for commercial purposes 


Monomer or other reactant and CAS Registry Number 

(1) 

Confl* 

Typical 

:omposit*on 

(21 

Identity 
Mark (XI 

131 

Confh 

Maximum 

residual 

141 

Confl 

dentist 



% 



% 




% 



% 




% 



% 




% 



% 




% 



% 




% 



% 




% 



% 



D Mark (XI this box if you attach a continuation sheet 


e. Provide a representative structural diagram of the polymer, if possible 


I ] Mark (XI this box if you attach a conttnutvon sheet 


IOCIM EPA trio 2» I* 2* S3l 
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Part 1 - GENERAL INFORMATION - Continued 

► Section B - CHEMICAL IDENTITY INFORMATION - Continued 

3 Impurities • 

ta) Identify each impurity that may be reasonably anticipated to be present m the ohermcal subs fence as manufactured lor 

commercial purposes Provide the CAS Registry Number if available If there are unidentified impurities, enter "unidentified * 4 
<bl Estimate the maximum weight percent of each impurity If there are unidentified impurities, estimate then total weight percent 

Impurity and CAS Registry Number 

(a) 

Maximum 

percent 

tbl 

Confi¬ 

dential 

• 

% 



%* 



% 



% 



% 



% 



% 


Mark (XI this box If you attach a continuation shear 


« Synonyms - Enter any synonyms lor the new chermcef substance identified in subsection 1 or 2, 

Mark (XI this box if you attach a continuation sheet. 

Confi¬ 
dant la 1 



1 Mark fXi this bo* if you attach a commuatioo sheet 



6 Generic chemical name If you claim chemical identity as confidential, enter the generic chemical name that you developed with CPA 
during prenotice communication tf you have not developed a generic name with fPA, provide a generic name 
that reveals the specific chemical identity of the new chemical substance to the maximum extent possible 

Read the TSCA Chemical Substance Inventory. Initial Inventory. Volume 1 for guidance 6n developing generic 

names 

n 

Mark (Xl ttws box if you attach a continuation sheet 




7 Byproducts Describe arty byproducts resulting from The manufacture, processing, use. or disposal of the new chemical substance at 
sites you control Provide the CAS Registry Number if available. 


Byproduct 

Ml 

CAS Registry Number 

421 

Confi¬ 

dential 














Mark (XI tfu$ bon if you attach a continuation sheet 


PageS 
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Part I- GENERAL INFORMATION - Continued 


► Section C - PRODUCTION, IMPORT, AND USE INFORMATION 


Math (XI the "Confident**/" box next to any item you claim at conlidentiei 


1. Production volume - Estimate the maximum production volume dunng the first 12 month* of production. Also estimate the 
maximum production volume for any consecutive 12 month period dunng the first throe years of production 


Maximum hrst 12 month production fkg.yrl 


Maximum 12 month production rkg'yrl 


Confi¬ 

dential 


2. Use Information 

You must make separate confidentiality claims for the description of the category of use. the percent of production volume devoted to 
each category, the formulation of the new substance, and other use information Mark (XI the * ’Confidential” box next to any item you 
claim as confidential 

a. (II - Describe each attended category of use of the new chemical substance by function and application 
(21 Estimate the percent of tot at production for the first three years devoted to tech category of use 

(31 Esnmete the percent of the new substance as formulated n mixtures, suspensions, emulsions, solutions, or goU as manufactured 

for commercial purposes at sites under your control associated with each category of use 
(4| Mark (XI whether the use is site limited, industrial, commercial, or consume#. Mark more than ooa column if appropnato 


Category of use 

(1) 

Confi¬ 

dential 

Production 

(percent! 

(2) 

Confi¬ 

dential 

Formulation 

(percent) 

13! 

Confi 

j.-.i-i 

(lontipi 

Mark (XI appropriate cotumnfsl 
(4! 

Confi- 

dentist 

Site 

limited 

Indus¬ 

trial 

Com 

mercial 

Oxv 

turner 

• 


% 


% 




u 


• 

• 


% 


% 









if/::.* 

% 


% 


/ 







% 


% 




' « 




□ Mark (XI this box #/ you attach a continuation sheet. 


b. Generic 
use 

description 


If you deim any category of use description in subsection 2a as confidential, enter a generic description of that 
category Read the Instructions Manuel for examples of generic use descriptions. 


f 1 Mark IX/ this box rf you attach a conurm*t*oo then 


3. Hazard Information Include in the notice a copy or reasonable facsimile of any hazard war rung statement, label, material sefety data sheet, or 

other information which win be provided to any person regarding protective equipment or practices lor the safe handling, 
transport, use. or disposal of the new chemical substance. List m part III any hazard information you tnclupo. 

F ] Mark (X/ this boa if you attach hazard information. 


FOAM (FA 7710IS 14 fa ab 
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Part II - HUMAN EXPOSURE AND ENVIRONMENTAL RELEASE 


► Section A - INDUSTRIAL SITES CONTROLLED BY THE SUBMITTER 


Complete Mellon A for Mch type of manul»cluff, procaukvg, or u — opwtiion Involving tha min chemical 
•ubitanc« at induatrUI tilM you control. 


Mark (XI the ’Confidential" box near ro any item you datm at confidential 


1 Operation description 

a. identity- Enter the identity of the site el which the operation wiW occur. 


Marne 


Sue address (number and street) 




City, County. State. ZIP code 


If the seme operation w»ll occur at more than one site, enter the number of sum 
I dentity the additional sites on a continuation sheet 


I Mark (XI this box if you attach a continuation sheet 


b. Type - 
Mar* (XI 


1 L3 Manufacturing 


2 D Processing 


2 □ Use 


c. Amount and Duration — Complete 1 or 2 at appropriate 


1. Batch 


2. Continuous 


Maximum kg/batch 


Maximum kg. day 


Hours'batch 


Hour «d ay 


Batches yrju 


Oays.'v**ar 


d Process description 

(1) Diagram the major unit operation steps and chermcal conversions. 

(2) Provide the identity, the approximate weight (by kg/day or kg/batch). and entry point of a» feedstocks Imcluding reactants, 
solvents, and catalysts) 

13) Identify by number the points of release to the environment of the new chemical substance 


Conti- 


_ 




I J Mark (XI thts box it you attach a continuation sheet 


h-^vM A J*S3» 
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Part II - HUMAN EXPOSURE AND ENVIRONMENTAL RELEASE - Continued 


^ Section A - INDUSTRIAL SITES CONTROLLED BY THE SUBMITTER - Continued 



2. Occupational Eipoiura 

You mutt make separate confidentiality derm* to# the description of worker activity, physical form of the new chemical s«iterance, 
number of workers exposed, and duration of activity. Mark iX) the 'Conhdontial*' box noxt to any item you ctoim as confident*!. 

111 Describe the activities m which workers may he exposed to the new chemical substance. Include activities **» witch worse*» wear protective equipment 
(2) - Indicate the physical formUl of the new chomical substance at the time of exposure 
<31 Estimate the maximum number of workers involved in each activrty. 

<4l and <51 Estimate the maxxnum duration of the activity for any worker m hours per day and days per year 


Worker activity 

(tl 

Confi¬ 

dential 

Physicaf 

formlfil 

421 

Confi¬ 

dential 

Maximum 

number 

131 

Conti 

dential 

MaAanum duration 

Confi¬ 

dential 

Mrs. day 
(4) 

Days/yi 

15) 




























- 



















f I Mark (XI this bon if you attach a continual ton sheet 


3 Environmental Release end Disposal 

You must make separate confidentiality claims for the release number and the amount of the rmw chemtcai sutistanca t doused and 
ottier release and dispose* information. Mark (X) the 'Confidential * box next to each item you ciaen as confidential 
111 Enter the number of each release point identified n the process description, part II. section A. subsection 1d(3V 

121 Estimate The amount of the new chemical substance released directly to the environment or into control tnchnology (M kg/day or kgfbalchl 
13) Identify the media (air. land, or water) to which the new substance w»K be released from that Morose point 

1 41 Describe control technology, if any. that will be used to limit the retease of the new substance to The environment For 

releases disposed of on lend, characterize the disposal method 
(51 Identify the destinations I of releases to water 


Release 

Number 

ID 

Amount of new substance 
released 

121 

Confi¬ 

dential 

Media of 
release 
(31 

Control technology 

(4) 

Confi 

dential 













p* 

























dtostlnatlontel of * ^ **0™ (publicly owned treatment works) 3 CD Other - Specify, 
releases to wator 2 D Navigable waterway 


□ Mark (XI this bon tf you attach a conr*ou»bon sheer 


f ORM evA tf to zs (4 ;e aji 


P>iga» 8 
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Part II - HUMAN EXPOSURE AND ENVIRONMENTAL RELEASE - Continued 


► Section B — INDUSTRIAL SITES CONTROLLED BY OTHERS 


Complete section 8 for ssch type of processing or use operation involving (ho now chomicol substance of silos you do not control. 

To clihm information in this saction os confidential, circle or brocket the specific information that you ctaun os confidential 


Operation detct.ption 

Describe the typical processing or use operation identify the urvt operation steps which may occur during the operation E&hme'e 
the number of sites at which the operation is likely to occur identify srtuat'on* in which worker exposure to and/or environmental 
rutoese of the new chenveaf substance may occur Estimate the percent of new c hemic of substance as formulated «n products 
manufactured for commercial purposes m the operation or ae used m the operation. Estimate the number of workers exposed end 
the duration of exposure Identify controls which limit worker exposure and environmental release if typically used Identify 
byproducts which may result from the operation. 


























/ Vol. 


94 / Friday, May 13.1983 / Rules anc 




Part III - LIST'OF ATTACHMENTS 

Attach continuation sfweta for itociiooi of the form and test data and other data (including pfiywcal. cf ema at properties and 
stnrctixa/activrrv information). and optional information after this page Oaarty identify the attachment and the Section o( the faun to 
wh-ch rt rotates, rf appropriate f*umber consecutively the pages of the attachment* In me column beta*, enter the inclusive page 
numbers of each attachment. 

Mark (X) the "Conf«iontiar # box next to any attachment name you cfa.m as confidential. Read the Instruction* Manual for 
guidance on how to claim any information in an attachment as confidential. You must include with the sehiti/ed copy of the no hoe 
form a sanitized version ol any attachment m which you claim Information as confidential 

Attachment name 

AllMhuMd 
Ikpjh nuneetit 

esa 













• 






e 
































- 




. 






r 













□ Mart fX) r/x* box tf you attach a ccntrnuanoo sheer B mar the errechmenr nam* Mod number 
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p* Dor »-lZ*n Fried 5-13-aa. mm\ 































































Friday 

May 13, 1983 


Part III 



Department of Labor 

Employment Standards Administration, 
Wage and Hour Division 


Minimum Wages for Federal and 
Federally Assisted Construction; General 
Wage Determination Decisions 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Dlvtsion 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Slat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
38 FR 306 following Secretary of 1-aboFs 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act: and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations. 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labors Orders 12-71 and 15-71 (36 FR 
8755. 8756). The prevailing rates and 
fringe benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wuges payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.G 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
Interest 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 


without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. * 

Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR. Part 5. 
The wage rates contuined therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931, as amended (46 Stat. 

1494. as amended. 40 U.S.G. 278a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 308 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act: and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations. 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor's orders 13-71 and 15-71 (36 FR 
8755, 8758). The prevailing rates and 
fringe benefits determined in foregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wuges payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 


Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration, Wage and Hour 
Division. Office of Government Contract 
Wage Standards. Division of 
Government Contract Wage 
Determinations. Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed In 5 
U.S.C. 553 has been set forth in the 
original Genera) Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Oonwic BGrt fc 

CT82-3001 --- fvb 5. 1963 

CT51-30M _ May 15. 1961 

Hamm ___ Mar 16. 1963 

lows. 

IA87-4O30 . Juoo 16, 106? 

IA87-4048 _ Oct I. 196? 

Ofooc 

- ft* 11. 1963 

OH63-2013 _._... ft* 75. I«n 

Jxtn-am Jin 7. 1963 

TXB3-4C03 .. Jan 7. 1963 

TX63-4004 ______ Jin 7. 1963 

TX83-4005. - _ J*v 7. 1963 

TXKM0C6 _ _ __ Apr «, 1963 

UT8S-6106 ..... Mr* ». 1963 

Wm\ Wproo WV83-3000 . Mar 11. 1963 

Now V<yte. Conn.. CMa . No. Md, Mom.. NV-83-3013 
MR. NJ . Pa A Rl Apr 29. 1963 

Now Vorit NY81-3062 _ So«A 11. 1981 

tndMno 8*3-2031 _ _ Apr 22. 1963 


Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dutes of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decision* 
being superseded. 


AR82-4000 (AR63 4040) 

AR82-4036 CAR 63-4037). 

Fo6. 12 19*? 

JuN 9. 19ft? 

AR62-4036 (AR 83-40(30) _ 

July » t»fc* 

AR82-40J9 CAR 83-4037) _ ^ _ 

July 73. 196? 

tnciono 8*3-2016 0*83-2002) 

ft* It 1«5 

lows. 1A81-4101 (IA63-403S) _ 

Mortar* M06I -3356 {MO63-8017 

Now HwmpVwo NH62-3009 (NM63- 
3011) 

Now Monaco NM62 4043 INM83-4M6 

ONo 

OM83-2O40 ____ 

OH62-&45 (0M63-2041) ._—... 

OH83-2O10 (OH 83 2039) __ .. 

Wioom WD0O-2O04 (W163 7041 . 

Doc 11. 1981 
Aug 14. 1961 
ft* 76. )«* 

Aug 27 1967 

Aug 20, 196? 
Aug 13. *90 
ft* H 1®** 
So** 28. I®* 


Signed at Washington. D.G this 0th day of 
May 1983. 

Dorothy P. Come, 

Assistant Administrator . iVoyr and Hour 
Division. 


83(30*0 coot 4510'27-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

43 CFR Part 4100 

Amendments to the Grazing 
Regulations 

agency: Bureau of Land Management. 
Interior. 

action: Proposed rulemaking. 

summary: This proposed rulemaking to 
amend Title 43 Part 4100 of the Code of 
Federal Regulations follows publication 
of a notice of intent to propose 
regulations to further Btreamiine Bureau 
procedures for managing grazing on the 
public lands, which appeared in the 
Federal Register on December 9,1982 (47 
FR 55402). The proposed rulemaking 
would revise and amend the existing 
regulations in implementation of a 
policy of regulatory reform which aims 
to minimize regulatory burdens on the 
public. It also responds to comments 
that were received as a result of the 
notice of intent to propose rulemaking. 
This proposed rulemaking further 
clarifies and streamlines existing 
regulations and simplifies and improves 
procedures. Some sections have been 
reorganized to make the regulations 
easier to understand. 
date: Comments by July 12.1983. 
Comments received after this date may 
not be considered as part of the 
decisionmaking process on a final 
rulemaking. 

address: Comments should be sent to: 
Director (140). Bureau of Land 
Management, 18th and C Streets NW.. 
Washington. D.C. 20240. 

Comments will be accepted on any 
provision under Part 4100 of Title 43 of 
the Code of Federal Regulations. 
Comments that are received will be 
available for public review in Room 5555 
of the above address during regular 
business hours (7:45 a.m. to 4:15 p.m.). 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Billy Templeton or Ronald Wenker. 
Division of Rangeland Resources (202) 
853-9193. 

SUPPLEMENTARY INFORMATION: A key 

goal of the President’s Executive Order 
12291, published February 17.1981 (46 
FR 13193). required the identification 
and removal of needless, burdensome 
and counterproductive regulations. The 
regulations for 43 CFR Part 4100 
published on September 21,1982 (47 FR 
41702). eliminated many provisions 
which were unnecessary, obsolete, or 
excessively burdensome to the public. 
This proposed rulemaking is a 


continuation of the effort to make the 
regulations In 43 CFR Part 4100 as clear 
as possible. It also eliminates or revises 
additional provisions which have been 
identified as being cumbersome, 
burdensome, or difficult to understand. 

Comments on 43 CFR Part 4100 were 
solicited from the general public and 
major rangeland interest groups by 
publication of a notice of intention to 
propose rulemaking which requested 
comments and suggestions for 
simplifying and improving the 
regulations. 

Comments which were received were 
considered during the development of 
this proposed rulemaking. 

This proposed rulemaking also makes 
a number of editorial changes to clarify 
the regulations or make then easier to 
read and understand. The following 
discussion summarizes the proposed 
amendments and provides an 
explanation of specific changes: 

Section 4100,0-3 Authority. 

Section 4100.0-3 as rewritten in the 
proposed rulemaking would streamline 
the existing regulations. Existing 
citations of authority would remain but 
descriptive language would be removed. 
This revision would make no change in 
the authority of the Bureau of Land 
Management to manage grazing on the 
public lands. 

Section 4100.0-5 Definitions . 

The proposed rulemaking would 
eliminate six definitions of terms which 
are in common use and are well 
understood by the general public. The 
proposed rulemaking would also revise 
11 definitions, generally to clarify them. 

Section 41002 Grazing preferences. 

Section 4110.2 would be revised by 
the proposed rulemaking to more clearly 
indicate the priority for allocation of 
grazing preference among users, and 
would clarify responsibilities of ail 
parties involved in a transfer of grazing 
preferences. The proposed amendment 
would also remove some redundant 
language and make minor editorial 
changes to the existing regulations. 
Section 4110.2-4 would be removed from 
the regulations and its provisions 
incorporated more appropriately in the 
BLM Manual. 

Section 4110.3 Changes in available 
forage. 

Section 4110.3-1 would be revised to 
clarify the criteria used in allocating 
additional forage available for livestock 
grazing. Specific procedural guidance is 
removed from S3 4110.3-1 and 4110.3-2 
for streamlining purposes and will be 
placed in the BLM Manual, which is the 


appropriate location for specific 
procedural guidance. Section 4110.3-2 
would be reworded to reaffirm that 
monitoring would be used to collect 
adequate, reliable data prior to the 
initiation of a five year adjustment 
period. This recognizes that a one-point- 
in-time survey or forage inventory 
without monitoring support is not 
considered adequate, reliable data to 
serve as a basis for forage allocation 
decisions. 

Because the provisions for 
implementing both increases and 
decreases in available forage over a 5— 
year period are identical, those 
provisions presently pertaining to 
implementation of increases or 
decreases in available forage found in 
S3 4110.3-1 and 4110.3-2 have been 
consolidated and incorporated into a 
new section. $ 4110.3-3, Implementation 
of changes in available forage. In order 
to better organize the existing 
regulations, 3 4120.3. Temporary 
modifications and closures to livestock 
use, has also been incorporated into this 
new section. 

Section 4110.4 Changes in public land 
acreage. 

This section would be amended to 
provide for a two year notification 
whenever a grazing permit or lease is 
cancelled in whole or in part. Provisions 
relating to compensation for 8 
permittee’s or lessee's interest in 
authorized range improvements have 
been modified to be consistent with the 
Federal Land Policy and Management 
Act 43 U.S.C. 1701 et seq.) 

Section 4110.5 Conflicting 
applications. 

For improved organization, this 
section would be removed and 
incorporated in 5 4130.1-1 which deals 
specifically with applications. 

Section 4120.1 Allotments. 

This section is duplicative of specific 
language in $ 4120.2-1 and is more 
appropriately placed in the BLM 
Manual. A new revised section. 

S 4120.2-1, Cooperative management 
agreements, would be written into the 
regulations. The new section would 
provide for greater incentives for private 
investments in practices that will 
improve rangeland productivity. 

Sections 4120.2. 4120.2-1 and 4120.2-2 
Terms and conditions . 

Sections 4120.2, 4120.2-1 and all of 
4120.2-2 would be removed and placed 
in § 4130.6 for better organization. 
Paragraph (b) of 5 4120.2-1 would be 
removed because it i9 redundant. 
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Paragraph (c) of 41202-1 would be 
revised to make it more consistent with 
language in Section 402(a) of the Federal 
Land Policy and Management Act. 
Paragraph (d) of f 4120.2-1 would be 
removed because it is not necessary to 
state that the Bureau of Land 
Management will modify permits or 
leases in accordance with law. 

Section 4120.2-3, Allotment 
management plans, would be 
redesignated as f 4120.2, Allotment 
management plans. This section would 
also be revised to eliminate redundancy 
and to clarify that completed allotment 
management plans shall be incorporated 
into the terms and conditions of aflected 
grazing permits and leases. 

Section 4120.3 Temporary modification 
and closures to livestock use. 

This section would be restructured for 
greater clarity and portions of it would 
be moved to i 4110.3-3 for better 
organization. Paragraphs which contain 
specific procedural guidance are 
removed because they would be more 
appropriately placed in the Bureau 
Manual 

Section 4120.4 Ownership and 
identi fication of livestock. 

This section would be reorganized by 
moving paragraph (a) to § 4130.5, 
deleting paragraphs (b) and (c), and 
niuving paragraph (d). with minor 
editorial revisions, to { 4130.5(c). 

Section 4120.5 State livestock 
meats. 

This section would be placed in 
i 4130.5(b) for better organization. 

Section 4120.6 Range improvements 

This section would be redesignated as 
1 4120.3, Range improvements. Section 
4120.8-1 would be redesignated 
{ 4120.3-1. Conditions for range 
improvements. Section 41206-2, 
Cooperative agreements, would be 
^designated § 4120.3-2, Cooperative 
agreements, and revised to indicate that 
any one may enter into a cooperative 
'Agreement with the Bureau of Land 
Management Section 4120.6-3. Range 
improvement permits, would be 
redesignated 5 4120.3-3. and redundant 
language would be removed. 

Section 4120.8-4. Standards, design 
®nd stipulations, would be redesignated 
5 4120.3-4 and revised for clarity. 

Section 4120.6-5, Assignment of range 
improvements, would be redesignated 
1 4120 3-5. Section 4120.6-8, Removal 
and compensation for loss of range 
improvements, would be redesignated 
5 4120.3-4, and paragraph (c) removed 
|j* r mor e consistency with language in 
the Federal Land Policy and 


Management Act. Language in 
paragraph (d) would be revised for 
consistency with the language in the 
form used by the Bureau of Land 
Management to document a cooperative 
agreement 

Section 4120.6-7, Contributions, is 
redesignated as § 4120.3-7. 

Section 4120.7 Cooperation in 
management 

This section is deleted because it is 
unnecessary to reiterate what is 
specifically expressed as general policy 
and guidance in the Federal Land Policy 
and Management Act 

Section 4120.8 Special rules. 

This section would be redesignated as 
§ 4120.4 for better organization. 

Section 4130.1 Applications. 

This section would be revised by 
adding new sections. \ 4130.1-1, 
Changes in grazing use. and 5 4130.1-2. 
Conflicting applications, which would 
provide specific criteria by which the 
authorized officer may make allocation 
of additional livestock forage or 
additional acreage which may become 
available, or when more than one 
qualified applicant applies for livestock 
grazing use. 

Section 41302 Crazing permits or 
leases 

This section would be reorganized for 
greater clarity to remove redundant 
sections and to add a new paragraph (e) 
providing for issuance of permits or 
leases incorporating the percentage of 
public land livestock use or permits or 
leases which may include private land 
offered under exchange-of-use 
agreements. 

Section 4130.3 Free-use grazing 
permits . 

This section would be modified to 
make citations consistent with revisions 
in other sections of the regulations, and 
to remove redundant language. 

Section 4130.4 Other grazing 
authorizations. 

Paragraphs (b), (c) and (d) of i 4130.4- 
1 would be deleted because they are 
redundant to S 4130.4-l(a). 

Section 4130.5 Fees. 

This section would be redesignated as 
5 4130.7, Fees. Procedural guidance 
found at $ 4130.5-l(a) would be 
removed. Other changes would be made 
to allow after-the-fact billings under 
cooperative management agreements. 
Guidance for billing procedures would 
be deleted and will be incorporated In 
the Bureau Manual. 


A new section, fi 4130.5(b), Ownership 
and identification of livestock, would be 
added and would incorporate 5 4120.4, 
Ownership and identification of 
livestock. Section 4120.4(a) would be 
redesignated S 4130.5(a). Section 4120.5, 
State livestock requirements, would be 
redesignated as f 4130.5(b) and would 
retain its present title. Section 4120.4(d) 
would be redesignated l 4130.5(c). 

Section 4130.5-2, Refunds, and 
5 41303-3. Service charge, are 
redesignated as 8 S 4130.9-2 and 4130.9- 
3. respectively. This change is made to 
improve the organization of the 
regulations. 

Section 4130.6 Changes in Grazing 
Use. 

The provisions found in this section of 
the regulations would be moved to new 
$ 4130.1-1. Changes In grazing use. 

Section 4130.7 Pledge of permits or 
leases as security for Joans. 

This section would be redesignated as 
S 4130.8. No further changes would be 
made to this section. 

Subpart 4140. Prohibited Acts 

Section 4140.1 Acts prohibited on 
public lands 

This section would be revised by 
modifying language at { 4140.1(a)(3) to 
allow supplemental feeding unless 
otherwise specified in permits or leases. 
A change will also be made by removing 
S 4140.1(b) (7) and (8). This change 
would show that grazing preferences 
should not be cancelled for violations of 
other Federal or State laws or 
regulations which are unrelated to these 
proposed regulations. 

Section 4150.2 Notice and order to 
remove. 

A change would be made in 
paragraph (c) of this secton to remove 
guidance concerning handling of 
unauthorized horse or burro use. Such 
guidance is procedural ra nature and 
would be more appropriately placed in 
the Bureau of Land Management 
Manual. 

Section 41502 Settlement 

This section is revised for greater 
clarity and to remove cumbersome 
language. 

Section 4150.4 Impoundment and 
disposal. 

Paragraph (c) of this section would be 
removed because it is procedural 
guidance which is more appropriately 
placed In the BLM Manual Section 
4150.4-3 would also be revised to 
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eliminate procedural guidance which 
w ill be placed in the BLM Manual. 

Section 4160.1 Proposed decision . 

This section would be revised to 
streamline the regulations and to place 
procedural guidance in the BLM Manual. 
The proposed rulemaking eliminates the 
provision which enables interests other 
than an applicant, permittee, or lessee to 
protest a proposed decision concerning 
alleged violations of the terms and 
conditions of a permit or lease or of 
these regulations. Additional changes 
would be made which conform citations 
to other citations in these proposed 
regulations. 

Section 4160.3 Final decisions. 

The requirement in paragraph (b) of 
this section that the authorized officer 
shall serve his final decision on any 
other known affected interest apart from 
the protestant or his agent would be 
removed. 

Paragraphs (d) and (e) of this section 
would be removed by this proposed 
rulemaking. These paragraphs contain 
specific guidance concerning the 
implementation of final decisions 
regarding terms and conditions of 
grazing leases and permits. Such specific 
guidance is not appropriately placed in 
these regulations since it pertains to 
instructions and procedures which are 
directed primarily to BLM personnel 
responsible for implementing these 
regulations. Such guidance is more 
appropriately placed in the BLM 
Manual. 

Section 4160.4 Appeals. 

This section is revised to eliminate 
redundant language and to clarify that 
any person whose interest is adversely 
affected by a final decision of the 
authorized officer may appeal that 
decision before an administrative law 
judge under $ 4.470 of this title. 

Section 4170.1 Civil penalties 

Section 4170.1-3, Federal or State 
laws or regulations, would be removed 
by this proposed rulemaking. The 
section to which this section refers, 

§ 4140.1 (b)(8). also would be removed 
by this proposed rulemaking. Therefore, 

{ 4170.1-3 is no longer necessary. 

The primary author of this proposed 
rulemaking is Ronald Wenker. Division 
of Rangeland Resources, Bureau of Land 
Management, assisted by the staff of the 
Office of Legislation and Regulatory 
Management. Bureau of Land 
Management. 

It is hereby determined that this 
proposed rulemaking does not constitute 
a major Federal action significantly 
affecting the quality of the human 


environment pursuant to Section 
102(2)(C) of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4332(2)(C)). 

The Department of the Interior has 
determined that this document is not a 
major rule within the meaning of 
Executive Order 12291. 

The Department of the Interior has 
further determined that the proposed 
regulations will not have significant 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 801 et scq.). Any impacts 
on small entities as a result of this 
proposed rulemaking will be positive 
since the proposed regulations reduce 
the burden of complying with Federal 
regulations for use of the public lands 
for grazing livestock. 

The information collection 
requirements contained in this 
rulemaking have been approved by the 
Office of Management and Budget under 
44 U.S.C. 3501 et seq. and have been 
assigned the following approval 
numbers: 

Crazing Application 1004-0005, Range 
Improvement Permit 1004-0019: 
Exchange-of-Use Agreement 1004-0020; 
Grazing Preference Statement 1004- 
0041: Grazing Application—Perference 
Summary and Transfer 1004-0047: 
Grazing Application—Authorized Agent 
1004-0049: Actual Grazing Use Record. 
1004-0051; and Cooperative Agreement 
1004-0068. 

List of Subjects in 43 CFR Part 4100 

Administrative practice and 
procedure. Grazing lands. Livestock, 
Penalities. Range management. 

Under the authority of the Taylor 
Grazing Act of 1943 (43 U.S.C 315 et 
seq.), the Federal Land Policy and 
Management Act of 1978 (43 U.S.C. 1701 
et seq.). and the Public Ranglands 
Improvement Act of 1978 (43 U.S.C 1901 
et seq.), it is proposed to amend subpart 
4100, 4110, 4120, 4130, 4140, 4150. 4160, 
and 4170 of Part 4100, Group 4100, 
Subchapter D, Chapter II of Title 43 of 
the Code of Federal Regulations as set 
forth below: 

PART 4100—[AMENDED] 

$4100.0-3 (Amended) 

1. Section 4100.0-3 is amended by: 

a. Revising paragraph (a) to read: 

(a) The Taylor Grazing Act of June 28, 
1934 as amended (43 U.S.C. 315. 315a- 
315r).; 

• • • • • 

b. Revising paragraph (b) to read: 

• • • • • 

(b) The Federal Land Policy and 
Management Act of 1978 (43 U.S.C. 1701 
et seq.) as amended by the Public 


Rangelands Improvement Act of 1978 (43 
U.S C. 1901 et seq.): 

• • • • • 

c. Revising paragraph (d) to read: 

• • • • • 

(d) Section 4 of the O&C Act of August 
28,1937 (43 U.S.C 118(d).; and 

d. Redesignating paragraph (e) as 
paragraph (f) and inserting a new 
paragraph (e) to read: 

• • • • • 

(e) The Public Rangelands 
Improvement Act of 1978 (43 U.S.C. 1901 
et seq.), 

$4100.0-5 (Amended] 

2. Section 4100.0-5 is amended by: 

a. Amending the definition of 
“affected interest" by removing the 
work “potentially" where is appears and 
by removing the word “or" after the 
words “proposed action" where it 
appears, inserting the word "and" and 
removing all of the sentences after the 
first sentence: and 

b. Amending the definition of 
“allotment management plan" by 
removing the word “document" where it 
appears and replacing it with the word 
“documented" and removing the word 
“operations" where it appears and 
replacing it with the word "grazing"; 

c. Amending the definition of 
“cancellation" by removing the word 
“Cancellation" where it appears and 
replacing it with the words “Cancelled 
or cancellation"; 

d. Amending the term “certified actual 
use" by removing the word "Certified’; 

e. Removing the definition of "class of 
livestock" In its entirety; 

f. Amending the definition of 
“consultation, cooperation and 
coordination" by inserting a period after 
the word “disputes" where it appears 
and deleting all thereafter, 

g. Removing the definition of 
“contiguous land" in its entirety: 

h. Revising the definition of "grazing 
fee year" to read: 

" ‘Grazing fee year* means the year, 
used for billing purposes, which begins 
on March 1. of a given year and ends on 
the last day of February of the following 
year**; 

I. Removing the definition of 
“indigenous animal" in its entirety; 

j. Amending the definition of "land 
use plan*’ by removing the word 
"decision" where it appears and 
inserting the word “prepared" following 
the word “document", placing a period 
after the word “Act" and remov Jig all 
thereafter: 

k. Removing the definition of 
“livestock or kind of livestock** in its 
entirety; 
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1 Amending the definition of 
"livestock grazing capacity” by inserting 
the word ‘’estimated” before the word 
*'n jmber* and by removing the phrase 
"on the public lands”; 

m Removing the definition of 
"modification" in its entirety; 

n. Removing the definition of "other 
lands under Bureau of Land 
Management control" In its entirety: 

o. Amending the definition of "public 
lands" by removing the phrase "lands 
located on the Outer Continental Shelf* 
where it appears; 

p. Amending the definition of "service 
area** by removing all after the first 

sentence; 

r Amending the definition of 
‘supplemental feed" by removing the 
word ’’harvest" where it appears; 

s Removing the definition of 
"suspended preference" in its entirety; 
and 

t. Revising the definition of 
“suspension" to read; 

• • • • • 

Suspension* means temporarily 
withholding, in whole or in part, a 
grazing preference from active grazing 
use The withholding may be done 
voluntarily by the permittee or lessee" 

• • • • • 

$4110.2-1 (Amended) 

3. Section 41102-1 is amended by 
removing "$ 410CM)-5(g)’’ where it 
appears and replacing it with 4100.0- 

5 .”. 

$4110.2-2 i Amended] 

4. Section 41102-2 is amended by 
inserting the word "existing" after the 
word among" in paragraph (a). 

54110.2-3 (AmendedI 

5. Section 41102-3 is amended by: 
a Amending { 411Q2-3(a)(2) by 

removing the citation "J 4120.0" where it 
appears and replacing it with the 
citation "$ 41202"; removing the citation 
{ 4120.8-5" where it appears and 
replacing it with the citation "j 4120.3- 
5”; inserting a period after the phraAe 
H range improvement permits" and 
removing all thereafter 
b Removing i 41102-3{d) in its 
entirety; 

c. Redesignating | 4U02-3(c) and 
41102-3(f) a* i 41102-3{d) and 41102- 
3(e). respectively; and 
d Redesignating { 4110.2~3(g) as 
5 4110 2-3(f) and revising it to read: 

• • • • • 

(0 Failure of either the transferee or 
the transferor to comply with the 
regulations of this section may result in 
rejection of the transfer application. 


5 4110.2-4 (Removed 1 

8. Section 41102-4 is revised by 
removing it in its entirety. 

$4110.3-1 (Amended) 

7. Section 41102-1 is amended by: 

a. Amending $ 4110.3-l(a) by 
removing the citation '*$ 4130.8" where it 
appears and replacing it with the 
citation "$ 4130.1-1*'; 

b. Amending { 4110.3-l(c) by 
removing the word "may" where it 
appears and replacing it with the word 
“shall"; removing the word "or" at the 
end of paragraph (c)(1): removing the 
word "or" at the end of paragraph (c)(2); 
and removing 4110.5" in paragraph 
(c)(3) and replacing it with " j 4130.1-1"; 
and 

c. Removing { 4110.3—1(d) in its 
entirety. 

$4110.3-2 [Amended] 

6. Section 41102-2 is amended by: 

a. Removing $ 4110.3-2(c) in its 
entirety; 

b. Removing $ 4110.3-2(d) in its 
entirety; and 

c. Removing ( 41102-2(e) in its 
entirety. 

7. A new section 41102-3 is added to 
read: 

$ 4110.3-3 Implementation of changes In 
available forage. 

(a) Permanent increases in the 
allocation of livestock forage (see 
(4110.3—1(b)) or suspensions of 
preference (see $ 41102-2(b)) shall be 
implemented over a 5-year period, 
unless after consultation with the 
affected permittees or lessees and other 
affected interests, an agreement is 
reached to implement the increase or 
suspension in less than 5 years. 

(b) Suspensions of preference shall be 
implemented through a documented 
agreement or by decision. If data 
acceptable to the authorized officer are 
available, an initial reduction shall be 
taken on the effective date of the 
agreement or decision and the balance 
taken in the third and fifth years 
following that effective date, except as 
provided in paragraph (a) of this section. 
If data acceptable to the authorized 
officer to support an initial reduction are 
not available, additional data will be 
collected through monitoring. 
Adjustments based on the additional 
data shall be implemented by agreement 
or decision that will initiate the 5-year 
implementation period. 

(c) When the authorized officer 
determines that the soil, vegetation, or 
other resources on the public lands 
require temporary protection because of 
conditions such as drought, fire, flood, or 
insect infestation, after consultation 


with affected permittees or lessees and 
other affected interests, action shall be 
taken to close allotments or portions of 
allotments to grazing by any kind of 
livestock or to modify authorized 
grazing use. Notices of closure and 
decisions requiring modification of 
authorized grazing use shall be issued as 
final decisions which are placed In full 
force and effect under $ 41602(c) of this 
title" 

8. Section 4110.4 is amended by: 

$4110.4-1 (Amended J 

a. Amending { 4110.4-1 by removing 
"4110.5" where it appears and replacing 
it with ”4130.1-2"; 

$4110.4-2 (Amended] 

b. Amending $ 41l0.4-2(b) by 
removing the words "in whole" where 
they appear; removing the word "for" 
after the word "compensation" and 
replacing it with the phrase ", but not to 
exceed"; inserting a comma after the 
word "value" and removing "$ 4120JJ-8" 
and replacing it with "$ 41202-6**. 

$4110.5 l Removed | 

9. Section 4110.5 is amended by 
removing it in its entirety. 

$ 4110.5 I Redesignated from $ 4110.61 

10. Section 4110.6 is amended by 
redesignating it as section 41102. 

$$ 4120.1. 41202, and 41202-1 (Removed) 

11. Subpart 4120 is amended by: 

a. Removing $ 4120.1 in its entirety; 

b. Removing $ 41202 in its entirety; 
and 

c. Removing $ 41202-1 in its entirety. 

$ 41202-2 (Removed) 

12. Section 41202-2 is revised by 
removing it in its entirety and adding a 
new $ 4120.1 to read as follows: 

$ 4120.1 Cooperative management 
agreements. 

The Bureau of Land Management 
(BLM) may enter into a cooperative 
management agreement with a 
permittee, lessee, or association when 
the BLM has determined that resource 
conditions in the allotment are 
compatible with the program objectives 
and the permittee. lessee or association 
has demonstrated good rangeland 
management practices. The cooperative 
management agreement shall specify 
that the permittee, lessee, or association 
may manage livestock grazing on the 
allotment as they determine appropriate 
to maintain or improve the resource 
conditions and to meet specific 
management objectives. The agreement 
shall provide for evaluations to 
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determine the effectiveness of the 
specific management objectives. 

9 4120.2-3 (Amended! 

13. Section 4120.2-3. Allotment 
management plans, is amended by: 

a. Redesignating § 4120.2-3 as 
§ 4120.2; 

b. Revising the introductory, text to 
read: 

Livestock grazing management 
practices may be applied on allotments 
through the preparation of allotment 
management plans. When allotment 
management plans are developed, the 
following provisions apply: 

• • • • • 

c. Amending paragraph (a) by 
removing the second sentence; 

d. Removing ”9 412Q.2-1" from 
paragraph (a) and replacing it with 
"8 4130.8": 

e. Removing the phrase “prescribe a 
system of grazing designed” from the 
third sentence of paragraph (a) and 
replacing it with the phrase “describe 
the livestock grazing practices 
necessary”; 

f. Revising paragraph (b) to read: 

• • • • • 

b. Private and State lands shall be 
included in allotment management plans 
with the consent or at the request of the 
party(ies) who owns or controls those 
lands.; 

• • • • • 

g. Removing paragraph (c) in its 
entirety; 

h. Redesignating paragraph (d) as 
paragraph (c) and revising it to read: 

• • • • • 

(c) Completed allotment management 
plans shall be incorporated into the 
terms and conditions of the affected 
grazing permits and leases.; 

• • • • • 

j. Removing paragraph (e) in its 
entirety: and 

k. Removing paragraph (f) in its 
entirety. 

9 4120.3 (Amended) 

14. Section 4120.3 is amended by 
removing it in its entirety and adding the 
following new 9$ 4120.3. 4120.3-1. 

4120.3- 2. 4120.3-3, 4120.3-4, 4120.3-5. 

4120.3- 6. and 4120.3-7 to read as 
follows: 

9 4120.3 Range Improvements, 

9 4120.3-1 Conditions for range 
Improvements. 

(a) Range improvements shall be 
installed, used, maintained, and/or 
modified on the public lands, or 
removed from these lands, in a manner 
consistent with multiple-use 
management. 


(b) Prior to installing, using, 
maintaining, and/or modifying range 
improvements on the public lands, 
permittees or lessees shall have entered 
into a cooperative agreement with the 
Bureau of Land Management or must 
have an approved range improvement 
permit 

(c) The authorized officer may require 
a permittee or lessee to maintain and/or 
modify range improvements on the 
public lands under 9 4130.6-2 of this 
title.; 

(d) The authorized officer may require 
a permittee or lessee to install range 
improvements on the public lands in an 
allotment with two or more permittees 
or lessees and/or to meet the terms and 
conditions of agreement. 

(e) A range improvement permit or 
cooperative agreement does not convey 
to the permittee or cooperotor any right, 
title, or interest in any lands or 
resources held by the United States. 

94120.3-2 Cooperative agreements. 

Any person may enter into a 
cooperative agreement with the Bureau 
of Land Management for the installation, 
use. maintenance, and/or modification 
of range improvements needed to 
achieve management objective within a 
designated allotment. The cooperative 
ageement shall specify the division of 
costs or labor, or both, between the 
United States and cooperator(s). Title to 
structural or removable improvements 
shall be shared by the United States and 
cooperator(s) in proportion to the actual 
amount of the respective contribution to 
the initial construction. Title to 
nonstructural or nonremovable 
improvements shall be in the United 
States. 

9 4120.3-3 Range Improvement permits. 

(a) Any permittee or lessee may apply 
for a range improvement permit to 
install use. maintain, and/or modify 
range improvements that are needed to 
achieve management objectives within 
his/her designated allotment. The 
permittee or lessee shall agree to 
provide full funding for construction, 
installation, modification, or 
maintenance. Such range improvement 
permits are issued at the discretion of 
the authorized officer. 

(b) The permittee or lessee shall have 
title to removable range improvement 
authorized under range improvement 
permits. 

(c) The use by livestock of stock 
ponds or wells or wells authorized by a 
range improvement permit shall be 
controlled by the grazing permittee or 
lessee holding the range improvement 
permit. 


9 4120.3-4 Standards, design and 
stipulations. 

Range improvement permits and 
cooperative agreements shall specify the 
standards, design, construction and 
maintenance criteria for the range 
improvements and other additional 
conditions and stipulations or 
modifications deemed necessary by the 
authorized officer. 

9 4120.3-5 Assignment ol range 
Improvements. 

The authorized officer shall not 
approve the transfer of a grazing 
preference under 8 4110.2-3 of this title 
or approve use by the transferee of 
existing range improvements, unless the 
transferee has agreed to compensate the 
transferor for fair market value of his 
interest in the authorized improvements 
within the allotment as of the date of the 
transfer. If the parties are unable to 
agree as to the amount or manner of 
reasonable compensation, the matter 
shall be resolved by the authorized 
officer. 

9 4120.3-6 Removal and compensation for 
loss of range improvements. 

(a) Range improvements shall not be 
removed from the public lands without 
authorization. 

(b) The authorized officer may require 
permittees or lessees to remove range 
improvements which they own on the 
public lands if these improvements arc 
no longer serving the purpose for which 
they were installed or if they foil to meet 
the criteria under section 4120.3-4 of this 
title. 

(c) Whenever a grazing permit or 
lease is cancelled in order to devote the 
public lands covered by the permit or 
lease to another public purpose, 
including disposal, the permittee or 
lessee shall receive from the United 
States reasonable compensation for the 
adjusted value of their interest in 
authorized permanent improvements 
placed or constructed by the permittee 
or lessee on the public lands covered by 
the cancelled permit or lease. The 
adjusted value is to be determined by 
the authorized officer. Compensation 
shall not exceed the fair market value of 
the terminated portion of the permittee’s 
or lessees interest therein. 

(d) Permittees or lessees shall be 
allowed 180 days from the date of 
cancellation of a range improvement 
permit or cooperative agreement to 
salvage material owned by them and 
perform rehabilitation measures 
necessitated by the removal. 

9 41203-7 Contributions. 

The authorized officer may accept 
contributions of labor, material. 
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equipment, or money for administration, 
protection, and improvement of the 
public lands necessary to achieve the 
objectives of this part. 

15. Section 4120.4 is amended by 
removing it in its entirety and inserting a 
new section to read % 

5 4120.4 Special rules. 

When a State Director determines that 
local conditions require a special rule to 
achieve improved administration 
consistent with the objectives of this 
part, the Director may approve such 
rules. The rules shall be subject to 
public review and comment, as 
appropriate, and upon approval, shall 
become effective when published in the 
Federal Register as final rules. Special 
rules shall be published in a local 
newspaper. 

§§ 4120.5, 4120-6 through 4120.6-7, 4120.7 
and 4120J (Removed ] 

16 Section 4120.5 is removed in its 

entirety. 

17 Sections 4120.8 through 4120.0-7 
are removed in their entirety. 

18. Sections 4120.7 and 4120.8 are 
removed in their entirety. 

19. Section 4130.1 is amended by 
removing the word "timely" where it 
appears; 

20. Two new sections, 4130.1-1 and 

4130.1- 2 are added to supart 3140 to 

read: 

§4130.1-1 Changes In grazing use. 

(aj Applications for changes in grazing 
use should be filed with the authorized 
officer before the billing notices for the 
affecting grazing use have been issued. 
Applications for changes in grazing use 
filed after the billing notices for the 
affected grazing use have been issued 
and which required the issuance of a 
replacement or supplemental billing 
notice shall be subject to a service 
charge under § 4130.7-3 of this title. 

(b) Changes in grazing use may be 
granted by the authorized officer. 

14130.1- 2 Conflicting applications. 

When more than one qualified 

applicant applies for livestock grazing 
use of the same public lands and/or 
where additional livestock forage or 
additional acreage becomes available, 
authorized officer may allocate 
grazing use of such land or forage on the 
basis of §4110.3-1 of this title or on the 
basis of any of the following factors: 

( 3 ) Historical use of the public lands 
i*ee 1 4130.2(1 )(d)J; 

(b) Proper range management and use 
of water for livestock; 

(c) General needs of the applicants* 
livestock operations; 


(d) Public ingress or egress across 
privately owned or controlled land to 
public lands; 

(e) Topography; and 

(f) Other land use requirements 
unique to the situation. 

§4130.2 [Amended I 

21. Section 4130.2 is amended by: 

a. Removing paragraph (a) in its 
entirety; 

b. Redesignating paragraph (b) as 
paragraph (a) and revising it to read: 

(a) Grazing permits or leases shall be 
issued to authorize livestock grazing on 
the public lands and other lands under 
the administration of the Bureau of Land 
Management. These grazing permits or 
leases shall specify terms and 
conditions as required by § 4130.6 of this 
title.; 

• • • « « 

c. Redesignating paragraph (c) as 
paragraph (b); 

d. Redesignating paragraph (d)(1) as 
paragraph (c) and removing paragraphs 
(d) (2), (3) and (4); 

(f) Redesignating paragraph (e) as 
paragraph (d), removing paragraph (d)(1) 
in its entirety, redesignating paragraph 
(d)(2) as paragraph (d)(1) and amending 
it by removing the word "his" where it 
appears and replacing it with the word 
"the", by removing paragraph (d)(3) in 
its entirety and by redesignating 
paragraph (d)(4) as paragraph (d)(2): and 

g. Adding paragraph (e) to read: 

• 1 • 1 • 

(e) Permits or leases may incorporate 
the percentage of public land livestock 
use (see § 4130.6-2) or may include 
private land offered under exchange-of- 
use grazing agreements (see § 4130.4-1). 

§4130.3 [Amended] 

22. Section 4130.3 is amended by 
removing "§ 4110.5" where it appears 
and replacing it with § 4130.1-2", 

§4130.4-1 (Amended) 

23. Section 4130.4-1 is amended by 
removing paragraphs (b), (d), and (e) in 
their entirety and redesignating 
paragraph (c) as paragraph (b). 

24. Section 4130.5 is amended by 
removing it in its entirety and adding a 
new section to read: 

§ 4130.5 Ownership and Identification of 
livestock. 

(a) The permittee or lessee shall own 
or control and be responsible for the 
management of the livestock which 
graze the public land under a grazing 
permit or lease. 

(b) Authorized users shall comply 
with the requirements of the State In 
which the public lands are located 
relating to branding of livestock, breed. 


grade, and number of bulls, and health 
and sanitation requirements; and 

(c) The authorized officer may require 
counting and/or additional special 
marking or tagging of the authorized 
livestock in order to promote the orderly 
administration of the public lands. 

25. Section 4130.6 is revised to read: 

§4130.6 Terms and conditions. 

Livestock grazing permits and leases 
shall contain terms and conditions 
necessary to achieve the management 
objectives for the public lands and other 4 
lands under Bureau of Land 
Management control identified in land 
use plans. 

26. A new section. § 4130.6-1, 
Mandatory terms and conditions, is 
added to read: 

§4130.6-1 Mandatory terms and 
condition*. 

(a) The authorized officer shall specify 
the kind and number of livestock, the 
period(8) of use. the allotment(s) to be 
used, and the amount of use, in animal 
unit months, for every grazing permit or 
lease. The authorized livestock grazing 
use shall be limited or excluded to the 
extent necessary to achieve the 
objectives established for the allotment. 

(b) All permits and leases shall be 
made subject to cancellation, 
suspension, or modification for any 
violation of these regulations or of any 
term or condition of the permit or lease. 

27. A new section § 4130.8-2, Other 
terms and conditions, is added to read: 

§ 4130.6-2 Other terms end conditions. 

The authorized officer may specify in 
grazing permits or leases other terms 
and conditions which will assists in 
achieving management objectives, 
provide for proper range management or 
assist in the orderly administration of 
the public rangelands. These may 
include but are not limited to: 

(a) The class of livestock that will 
graze on an allotment: 

(b) The breed of livestock in 
allotments within which two or more 
permittees or lessees are authorized to 
graze; 

(c) Authorization to use, and 
directions for placement of 
supplemental feed, including salt, for 
improved livestock and rangeland 
management on the public lands; 

(d) A requirement that permittees or 
lessees operating under a grazing permit 
or lease submit within 15 days after 
completing their annual grazing use, or 
as otherwise specified in the permit or 
lease, the actual use made: 
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(e) The kinds of indigenous animals 
authorized to graze under specific terms 
and conditions; 

(f) Provision for livestock grazing to 
be temporarily delayed, discontinued or 
modified to allow for the reproduction, 
establishment or restoration of vigor of 
plants, or to prevent compaction of wet 
soils, such as where delay of spring 
turnout is required because of weather 
conditions or lack of plant growth; and 

(g) The percentage of public land use 
determined by the proportion of 
livestock forage available on public 
lands within the allotment compared to 
the total amount available from both 
public lands and those owned or 
controlled by the permittee or lessee. 

§ 4130.0 | Redesignated from 9 4130.71 

28. Section 4130.7 is amended by 
redesignating it as 9 4130.8 and adding 
new §9 4130.7. 4130.7-1. 4130.7-2 and 
4130.7-3 to read as follows: 

9 4130.7 Fees. 

9 4130.7-1 Payment of fees. 

(a) Crazing fees shall be established 
annually by the Secretary. 

(b) Fees shall be charged for livestock 
grazing upon or crossing the public 
lands and other lands administered by 
the Bureau of Land Management at a 
specified rate per animal unit month. 

(c) The full fee shall be charged for 
each paying animal unit which is 
defined as each animal six (6) months of 
age or over at the time of entering the 
public lands, for all weaned animals 
regardless of age. and for such animals 
as will become twelve (12) months of 
age during the authorized period of use. 
No charge will be made for animals 
under six (6) months of age at the time 
of entering the public lands, that are the 
natural progeny of animals upon which 
fees are paid, provided they will not 
become twelve (12) months of age 
during the authorized period of use. or 
for progeny bom during that period. 

(d) Fees are due upon issuance of the 
billing notice and shall be paid In full 
prior to grazing use except where an 
allotment management plan or 
cooperative mamagement agreement 
providing for later payment has been 
incorporated into a permit or lease. 

§4130.7.-2 Refunds. 

(a) Grazing foes may be refunded 
where applications for change in grazing 
use and related refund are filed prior to 
the period of use for which the refund is 
requested. 

(b) No refundes shall be made for 
failure to make grazing use. except 
during periods of range depletion due to 
drought, fire, or other natural causes, or 
in case of a general spread of disease 


amount the livestock that occurs during 
the term of a permit or lease. During 
these periods of range depletion the 
authorized officer may credit or refund 
fees in whole or in part, or postpone fee 
payment for as long as the emergency 
exists. 

§4130.7-3 Service charge. 

A service charge shall be assessed for 
each crossing permit, transfer of grazing 
preference and each replacement or 
supplemental billing notice except for 
actions initiated by the authorized 
officer. Pursuant to section 304(a) of the 
Federal Land Policy and Management 
Act of 1978 (43 U.S.C. 1734(a). 
calculation of the Bureau service charge 
assessed shall reflect processing costs 
and shall be adjusted periodically as 
costs change. Notice of changes shall be 
published periodically in th Federal 
Register. 

§4140.1 (Amended) 

29. Section 4140.1 is amended by: 

a. Amending paragraph (a)(3) by 
removing the words “without 
authorization'* and inserting the words 
"in violation of the terms and conditions 
of the lease or permit"; 

b. Amending paragraph (b)(1) (iv) by 
removing 9 4120.4(d)" and replacing it 
with 9 4130.5(c)"; 

c. Removing paragraph (b)(7) in its 
entirety; and 

d. Removing paragraph (b)(8) in its 
entirety and redesignating paragraphs 
(9) through (11) as paragraphs (7) 
through (9) respectively. 

9 4150.2 (Amended) 

30. Section 4150.2 is amended by; 

a. Amending paragraph (b) by 
removing "9 4150.5" and replacing it 
with "9 4150.4"; and 

b. Removing paragraph (c) in ita 
entirety. 

31. Section 4150.3 is revised to read: 

§4150.3 Settlement 

The authorized officer shall determine 
if the violation is nonwillful, repeated 
nonwillful. willful, or repeated willful. 
Where violations are repeated 
nonwillful. the authorized officer may 
take action under § 4170.1-l(a) of this 
title. Where violations are repeated 
willful the authorized officer shall take 
action under 9 4170.1—1(b) of this title. 
The amount due for all settlements shall 
include: the full value for all damages to 
the public lands and other property of 
the United States; all expenses incurred 
by the United States including those 
incurred In gathering, impounding, 
caring for, and disposing of livestock in 
cases which necessitate impoundment 
under 9 4150.4; and shall include the 


amount due the United States for 
unauthorized grazing use as described in 
paragraphs (a), (b) or (c) of this section 

(a) For nonwillful violations; The 
value of forage consumed as determined 
by the average monthly rate for 
pasturing livestock on privately owned 
land (excluding irrigated land) for the 11 
Western States as published annually 
by the Department of Agriculture. 

(b) For repeated nonwillful violations: 
Twice the value of forage consumed as 
determined In paragraph (a) of this 
section. 

(c) For willful and repeated willful 
violations: Three times the value of the 
forage consumed as determined in 
paragraph (a) of this section.": and 

(d) Payment made under this section 
does not relieve the alleged violator of 
any criminal liability under Federal or 
State law. 

(e) Violators shall not be authorized to 
make grazing use on the public lands 
administered by the Bureau of Land 
Management until any amount found to 
be due the United States under this 
section has been paid. The authorized 
officer may take action under 9 4160.1-2 
or this title to cancel or suspend grazing 
authorizations or to deny approval of 
applications for grazing use until such 
amounts have been paid. The proposed 
decision shall include a demand for 
payment. 

§4150.4-1 (Amended) 

32. Section 4150.4-1 is amended by 
removing paragraph (c) in its entirety. 

§4150.4-2 lAmended) 

33. Section 4150.4-2 is amended by 
removing "9 4150.4-l(c)" where it 
appears. 

§4150.4-3 (Amended] 

34. Section 4150.4-3 is amended by 
removing the second, third, and fourth 
sentences. 

§4180.1-1 (Amended] 

35. Section 4160.1-1 is amended by 
deleting the word "The" at the beginning 
of the first sentence and replacing it 
with the phrase "In the absence of a 
documented agreement between the 
authorized officer and the permittee!*) 
or lessee(s). the", and by removing 
paragraphs (a), (b) and (c) in their 
entirety. 

§4160.1-2 (Amended) 

38. Section 4180.1-2 is amended by 
removing "§ 4130.5-1" where it appears 
and replacing it with "9 4130.7-1". 

§4160.2 (Amended) 

37. Section 4100.2 is amended by 
removing the words "or other adversely 
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affected interests'’ from the First 

sentence. 

J4160.3 (Amended) 

38. Section 4160.3 is amended by: 

a. Amending paragraph (b) by placing 
a period after the word ’’both” in the 

second sentence and deleting the % 

remainder of the sentence: 

b. Amending paragraph (c) by 
removing the last sentence in the 
paragraph and replacing it with the 
sentence "The authorized officer may 
place the final decision in full force and 
effect in an emergency to stop resource 
deterioration. Full force and effect 
decisions shall take effect on the date 
specified, regardless of an appeal.": and 

c. Removing paragraphs (d) and (e) in 
their entirety. 

5 4160.4 (Amended] 

39. Section 4160.4 is amended by 
removing the phrase "applicant, 
permittee, or any other’*. 

J4170.1-3 [Removed) 

40. Section 4170.1-3 is amended by 
removing it in its entirety. 

Carrey E. Ca mi there. 


ftUJNQ COOC 41 > 0 - 44-41 


distant Secretary of the Interior 
April 19. 1983. 

Dc* **-12430 FUod S-12-W 445 *m| 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

State Plan for Carrying Out Emergency 
Food and Shelter Program 

May 6. 1983. 

agency: Federal Emergency 

Management Agency. 

action : Notice. _ 

summary: This notice set out the text of 
a plan by which the Federal Emergency 
Management Agency will distribute 
$50,000,000 to States and Territories for 
the purpose of delivering emergency 
food and shelter to needy individuals, as 
provided for in Public Law 08-8. 

The grants to States were awarded by 
April 22, 1983. 
date: April 22.1983. 

FOR FURTHER INFORMATION CONTACT: 
Agnes Mravcak, Individual Assistance 
Division, Disaster Assistance Programs. 
Federal Emergency Management 
Agency. Washington. DC 20472. 

Richard W. Krinun, 

Assistant Associate Director. State and Local 
Programs and Support. 

Foreword 

This plan has been prepared to 
provide guidance to Federal, and State 
agencies and local entities involved in 
the distribution of funds for delivery of 
emergency food and shelter to needy 
individuals as authorized by Pub. L 
98-8. 

The information, guidance and 
procedures contained in this plan 
pertains to the distribution of $50 million 
to States and eventually local entities in 
accordance with Pub. L. 98-8. A 
separate plan will be prepared for the 
distribution of funds through a National 
Board consisting of the United Way of 
America, the Salvation Army, the 
National Council of Churches, the 
National Conference of Catholic 
Charities, the Council of Jewish 
Federations, Inc., the American Red 
Cros 9 and FEMA. The representative 
from FEMA will chair the Board. All 
funds provided for emergency food and 
shelter under Pub. L 98-8 are to be 
awarded within 30 days after 
enactment. 

Any questions from State agencies or 
local entities should be directed to the 
appropriate FEMA Regional Director. 
Dave McLoughlin. 

Deputy Associate Director. State and Local 
Programs and Support. 

1.0 INTRODUCTION 
Public Law 98-8, signed by the 
President on March 24.1983, provides 
for emergency expenditures that will 
meet urgent needs and protect and add 


to the national wealth by providing 
productive jobs, not make-work, for 
women and men: providing for the 
indigent and homeless through fiscal 
year 1983; and accomplishing other 
purposes. Under this law, the Federal 
Emergency Management Agency 
(FEMA) Is responsible for carrying out 
an Emergency Food and Shelter 
Program. 

A total of $100 million has been 
appropriated for this program. Half of 
this appropriation ($50 milion) is to be 
provided as a grant for use by a 
National Board, which will be chaired 
by FEMA and consist of representatives 
of the United Way of America; the 
National Conference of Catholic 
Charities; the Council of Jewish 
Federation. Inc.: the Salvation Army; the 
National Council of Churches; the 
American Red Cross; and FEMA. The 
remaining half ($50 million) will be used 
to provide food and shelter through 
grant to the States which will distribute 
funds to local recipients. All grants are 
to be awarded within 30 days after 
enactment of Pub. L 98-8; all funds are 
to be expended by the end of Fiscal 
Year 1983. 

1.1 Purpose 

This plan sets forth responsibilities of 
the Federal and State agencies involved 
in the distribution of funds for delivery 
of and shelter to needy individuals 
under the Emergency Food and Shelter 
Program. This plan includes FEMA’s 
policies and procedures for awarding 
grants to the States in administering this 
Emergency Food and Shelter Program. 

1.2 Scope 

This plan is applicable to the Federal. 
State and local organizations and 
personnel involved in State grant 
process under the Emergency Food and 
Shelter Program. 

1.3 Objectives 

A. Ensure that grants are awarded to 
States for the purposes of carrying out a 
program of shelter and food distribution 
within the States within the time period 
allotted under Pub. L 98-8. 

B. Structure orderly and responsible 
policies and procedures for awarding 
the grants to the States. 

1.4 Lead Agency Responsibility 

FEMA is responsible for carrying out 

an Emergency Food and Shelter Program 
as defined in Pub. L 98-8. 

2.0 Concept of Operations 
2.1 Planning Assumptions 

A. Funds will be distributed according 
to procedures set forth in Section 674 of 
Pub. L 97-35, Omnibus Budget and 
Reconciliation Act of 1981, disregarding 
Subsection (B) of Section (a)(1). 

B. Grants will be made in accordance 
with terms and conditions as 
established by FEMA ir« this Plan. 


C. Administrative costs will be limited 
to 2% of the grant amounts. No more 
than half of these administrative costs 
will be used for State audit costs: the 
remainder will be used for 
administrative costs incurred by local 
recipients. 

D. All grants will be awarded by 
FEMA by April 23,1983 (within 30 days 
of enactment of Pub. L 98-8). 

E. All funds will be expended for food 
and shelter assistance by September 30, 
1983. 

2.2 General Guidelines 

a. Grant Award Process: Funding for 
this portion of the program will be in the 
form of grants from FEMA to the States. 
Grants will be awarded through a 
document specifying the terms and 
conditions of the grant and signed by 
FEMA and the States. 

B. Activities of Designated State 
Agency: As requested in the notification 
letter, a State agency jp to be selected 
by the State to manage its Emergency 
Food and Shelter Program. This agency 
will be the focal point for management 
and administration of the Emergency 
Food and Shelter Program in the State. 
In administering the program, the State 
is expected to identify and select target 
areas for assistance: identify and select 
local recipient organizations; receive 
and disburse funds: monitor assistance 
provided; and coordinate and report on 
program activities. 

The State agency shall identify 
selection criteria used and provide 
monthly progress reports. Further 
information on reporting is provided in 
Section 3 of this Plan. 

In administering the Emergency Food 
and Shelter Program, the State, also is 
expected to adhere to the intent of the 
law in its selection of target areas as 
described in these guidelines. likewise 
every effort should be made to identify 
local recipient organizations (such as 
United Way agencies, the Salvation 
Army, Community Action agencies and 
church organizations) in target areas 
which can deliver food and shelter 
assistance in an efficient and timely 
manner. 

The designated State agency also is 
expected to coordinate its activities to 
the extent possible with the National 
Board activities. This coordination will 
help to ensure the emergency provision 
of food and shelter assistance reaches 
as many critical areas as possible. 

C. State Designation of a State 
Representative: The Governor shall 
designate a State representative who 
will execute documents and coordinate 
emergency food and shelter assistance 
activities for the State The 
representative will serve as the primary 
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State contact and official liaison with 

FEMA. 

D Designation of Target Areas: The 
areas designated to receive assistance 
under the Emergency Food and Shelter 
Program should be those in which it can 
be demonstrated that food and shelter 
needs are most urgent, based on the 
latest statistics on unemployment, 
poverty, etc. Areas of need may include 
areas where there Is an increase of 
recently unemployed persons, areas 
with new pockets of poverty, areas of 
long-term unemployment (including 
areas where the long-term unemployed 
may not be reflected in unemployment 
statistics because the entitlement period 
has passed), and areas of existing 
verty. Areas to receive assistance will 
selected without discrimination. 

E. Selection of Recipient 
Organizations: In distributing funds to 
local areas. States should select private, 
nonprofit voluntary organizations 
(including churches) which have an 
accounting system and are 
nondiscriminatory. Local units of 
governments also may be selected. 

In selecting local recipient 
organizations consideration must be 
given to the demonstrated capability of 
the organization to provide food and 
shelter assistance, in a timely and 
efficient manner. Local organizations to 
receive and provide the assistance will 
be determined by the designated State 
agency, 

Each local recipient organization 
should complete a certification verifying 
its intent to use the funding for food and 
sheltering purposes. A sample 
certification for this purpose is provided 
along with the grant award. (See Annex 
2-5), 

F. Determination of Grant Amounts: 1. 
Program Funds: The amount of the grant 
for each State will be determined 
through the procedure for determining 
allotments to States in Section 674 of 
Pub. L 97-35, disregarding Subsection 
(B) of Section 674(a)(1). Each State's 
allotment is listed in Annex 1. In 
addition, the Indian set-aside portion 
•vailable to certain States is a portion of 
each State’s allotment determined by 
wing the tribes who have directly 
applied to Department of Health and 
Human Services (HI IS) for Office of 
Community Affairs funding, the 
incidence of rural Indian poverty, and 
the State’s poverty population. For those 
States where there is no established set¬ 
wide, funds are nevertheless available 
to Indian tribes (see Subsection 2.4A.6 

o- this Plan). Additionally, the State also 
may award funds beyond the set-aside 
portion. 

2. Administrative Costs: State and 
•°cal administrative costs associated 


with the program are limited to 2% of the 
total State grant amount. No part of the 
appropriation shall be expended for the 
administrative costs of FEMA or any 
other Federal agency. No more than half 
of the 2% administrative cost will be 
available to the State. This amount will 
cover expenses associated with State 
audit of the Emergency Food and Shelter 
Program. The balance will be available 
to local recipient organizations for 
administrative costs associated with 
providing assistance under this program. 
Eligible administrative costs are covered 
in Subsection 2.3 of this Plan. 

G. Audit Requirements: States shall 
complete an audit of the program within 
45 days of the date that all funds are 
expended. This audit should follow 
General Accounting Office standards 
and principles and the report should be 
forwarded to the appropriate FEMA 
Regional Office for review. For further 
information see Annex 2-2, Paragraph 
5A. 

2.3 Eligibility of Costs 

This appropriation is primarily 
intended for the purchase of food and 
provision of shelter, however, in 
supplementing current available 
resources, the following guidance is 
provided. 

A. Eligible program costs include, but 
are not limited to. 

1. purchase of food for mass feeding; 

2. supplies incidental to feeding (such 
as utensils or pots and pans); 

3. expenses associated with mass 
shelter (such as cots and blankets); and 

4. emergency lodging costs (i.e., hotel 
or motel expenses) only if the local 
recipient provides emergency shelter by 
using a voucher or cash payment system 
and only where the need arises. 

B. Eligible administrative costs 
include, but are not limited to, 

1. printing and reproduction (to 
advertise program availability); 

2. State audit services; and 

3. operating expenses associated with 
expanded services (such as utilities or 
leasing costs). 

C. Ineligible costs include, but are not 
limited to, 

1. rent or mortgage subsidies, cash 
payments (except for emergency lodging 
costs as noted above), and real property 
and equipment purchase (land, building, 
or major equipment) 

2. administrative costs such as 
procurement services, travel, personnel 
services (salaries, overtime, fringe 
benefits), budgeting and payroll 
preparation. 

2.4 Roles and Responsibilities 

A. State responsibilities include: 

1. designation of a lead State agency 
and contact. 


2. review and acceptance of grant 
program terms and conditions, 

3. distribution of funds and program 
guidelines to local recipient 
organizations. 

4. program status monitoring and 
submission of monthly program reports 
to the FEMA Regional Office. 

5. coordination of assistance with the 
National Board, and other organizations 
as necessary, and 

6. coordination with the Bureau of 
Indian Affairs or State Indian advisory 
sources to determine an equitable 
distribution of funds for those States 
which do not have an established set- 
aside. 

B. FEMA responsibilities include the 
following: 

1. National Office — 

(a) development of guidelines and 
criteria for implementation and 
administration of the Emergency Food 
and Shelter Program. 

(b) policy direction and interpretation 
of the provision of the law regarding 
State implementation. 

(c) technical guidance to Regional 
Offices, 

(d) award of grants to the States. 

(e) review of monthly State program 
reports and preparation of final program 
summary report, 

(f) audit oversight, and 

(g) coordination with the Office of 
Community Services (HHS) and other 
agencies as appropriate. 

2. Regional Offices — 

(a) issuance of notification of the 
Emergency Food and Shelter Program to 
Governors, 

(b) liaison with the designated State 
contacts. 

(c) delivery of grant award documents 
to States. 

(d) assistance to the States in 
expediting completion of the grant 
award package and transmittal of the 
completed package to FEMA National 
Office. 

(e) oversight of State implementation 
of the program. 

(f) compilation and analysis of 
monthly program reports submitted by 
the States, 

(g) submittal of monthly State program 
reports to FEMA National Office, and 

(h) coordination with States and 
Regional Inspector General for Audit on 
audit procedures and findings. 

3.0 PROGRAM MONITORING 

REQUIREMENTS 

3.1 Reporting 

The State is expected to provide 
monthly program status reports to the 
appropriate Regional Office so that it 
can monitor the timeliness of program 
delivery in the State. Reports shoutd 
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include information on funds disbursed 
and names and locations of local 
recipient organizations. A suggested 
report format with instructions is 
provided in Annex 2-4. 

3.2 Recordkeeping 
In order to facilitate audits and enable 
reporting to the Congress, the State is 
expected to establish and maintain 
records on how each target area was 
selected to receive assistance. These 
records should include the type and 
source of information used in making 
each selection, the amount of grant 
monies allocated to each area, and the 
local organization chosen to deliver the 
assistance. 

mUJHQ COOl C71MM-4I 
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Annex 2-1 


S-A-.M-P-L-S 


rcocMAi. (McnocNCY management agency 

ASSISTANCE AWARO/AMENDMENT FOR COMPREHENSIVE COOPERATIVE AGREEMENT 


A AMCNOmI.nT NO. 

N/A 


1. AG/tKiMiNT NO. 


a. recipient no. 

N/A 


x 7>>»e of action 

J3 AWAflO 
Q AMINOWINT 


X AECIF1ENT AMO ADORES! 

State Department of Community Action 
State Street, Suite 201 
Wasington, D.C. 20906 


e. ISSUING FEMA OFF'CS ANO AOORES5 

State & Local Programs & Support 
Directorate ’ 

Office of Disaster Assistance Programs 
500 C Street, SW 
Washington, DC 20472 


7. NAME O* MCCIPIkNT 7MOJCCT MANAGE* EhONI N& 

John Jones ^01-946-3316 


E. NAME OF FCMA FHOJECT COOAOINATOM 

Dennis Kwiatkowski 


FHON6 NO. 

1202-287-0550 


9. EFFECTIVE OAT! OF THIS ACTION 

April 5, 1983 


ia METHOO OF FAVMENT 

(jJ LETTER OF CREDIT. LOG HO - 5WG. 


□ REIMBURSEMENT 0 V TREASURY OiECK 


Q AOVANCI CHECK 


II. DESCRIPTION OF ACTION 

a. (Indicat* funding data for award « or financial change*) 


PROGRAM 

NAM! 

ABBREVIATION 


ACCOUNTING DATA 
(FANS COO!) 

XX X XXXX XXXX X XXXX 


MAXIMUM 

F€MA 

FUNOING 


CUMULATIVE 
OBLIGATION 
BEFORE THIS 
ACTION 


* AMOUNT 
FOX THIS 
ACTION 
Q0U/<C€O0U 


NfT CUMULATtVf 
OBLIGATION 
AFT«H THIS 
ACTION 


CUMULATIVf 

nonpeoeral 

COMMITMENT 


Ef 5 


33-0-4100-4100-2- 

3100 


> 100,000 


- 0 - 


100,000 


- 0 - 


- 0 - 


b. (Descn'oe change* other than funding data or financial changes) 

Award of funds is based on the State’s compliance with guidelines and terms 
and conditions in the FEMA Emergency Food and Shelter Plan. 


IX RECIPIENT.!! REQUIRED TO SIGN ANO RETURN TMMf (3) COPIES OF TVMS OOCUM&NT TO THt FEMA REGIONAL OFF'CE IN BLOC* A 

(3 ms G NO 


IX RECIPIENT SIGNATORY OFFICIAL * Vam, c*4 Tltiei 

State Official authorized to apply for award. 


Sef£ T explanator. 

. OAT! 


IA F€Ma SIGNATORY OFFICIAL (Same ar*4 Title* 


BILLING COOC t710-Ot-C 
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Annex 2-2—Financial Terms and 

Conditions 

genaral provisions for 

COOPERA Tl VE A GREBMBNTS 

1 Definitions: 

a. The term "Recipient" refers to the 

State. 

b. The term "Instrument" refers to the 
grant agreement. 

c. The term "Assistance Officer" (AO) 
refers to the individual delegated the 
authority by FEMA to execute and/or 
administer this instrument. 

2. Amendments: 

This instrument may be amended at 
any time by a written modification. 
Amendments which reflect the rights 
and obligations of either party shall be 
executed by both the Government and 
the recipient. Administrative 
amendments such as changes in 
appropriation data may be issued 
unilaterally by the AO. 

3. Cash Depositories: 

a. Any money advanced to the 
recipient under the terms of this 
instrument must be deposited in a bank 
with Federal Deposit Insurance 
Corporation (FDIC) insurance coverage 
and the balance exceeding the FDIC 
coverage must be collaterally secured. 

b. Consistent with the national goal of 
expanding the opportunities for minority 
business enterprises, the recipient and 
its subreciepients are encouraged to use 
minority banks (a bank which is owned 
at least 50 percent by minority group 
members). A list of minority owned 
banks can be obtained from the Office 
of Minority Business Enterprises. 
Department of Commerce, Washington. 

I D.C. 20230. 

4 Retention and Custodial 
Requirements for Records: 

a. Financial records, supporting 
documents, statistical records, and all 
other records pertinent to this 
instrument shall be retained for a period 
of three years, with the following 
exceptions: 

(1) If any litigation, claim or audit is 
started before the expiration of the 
three-year period, the records shall be 
retained until all litigation claims, or 
audd findings involving the records 
nave been resolved. 

(2) Records for nonexpendable 
property, if any. acquired with Federal 
funds shall be retained for three years 
sfter its final disposition. 

(3) When records are tansferred to or 
Maintained by FEMA. the three-year 
retention requirement is not applicable 
to the recipient. 


b. The retention period starts from the 
date of the submission of the recipient of 
the final expenditure report. 

c. FEMA will request transfer of 
certain records to its custody from the 
recipient rating party when it 
determines that the records possess 
lone-term retention value. The recipient 
shall make such transfers as are 
requested. However. In order to avoid 
duplicate recordkeeping. FEMA may 
make arrangements with the recipient to 
retain records at the point of use. for 
those that are continuously needed 
during the progress of work. 

d. The Director of FEMA and the 
Controller General of the United States, 
or any of their duly authorized 
representatives, shall have access to 
any pertinent books, documents, papers, 
and records of the recipient, and its 
subgrantees, to make audits, 
examinations, excerpts and transcripts. 

5. Financial Management Systems: 

The recipient shall maintain a 
Financial management system that 
provides for the following: 

a. Accurate, current and complete 
discolsures of the Financial results of 
this instrument in accordance with 
General Provision 6 entitled "Financial 
reporting Requirements." 

b. Records that identify adequately 
the source and application of funds for 
Federally supported activities. These 
reports shall contain information 
pertaining to Federal awards, 
authorizations, obligations, unobligated 
balances, assets, outlays and incomes. 

c. Effective control over and 
accountability for all funds, property 
and other assets. 

d. A comparison of acutal outlays 
with budgeted amounts and the 
relationship of speciFic performance and 
costs incurred. 

e. Procedures to minimize the time 
elapsing between the transfer of funds 
to the recipient and disbursement by the 
recipient when advances of letters-of- 
credit are used. 

f. Procedures for determining 
reasonableness, allowability and 
allocability of costs in accordance with 
the provisions of the FEMA Emergency 
Food and Shelter Plan. 

g. Accounting records that are 



timely and appropriate resolution of 
audit Findings and recommendations. 

The recipient shall require its 
recipients to adopt the standards above 
except for the requirements in paragraph 
(e) regarding the use of the latters-of- 
credit method and that part of 
subparagraph (a) regarding reporting 
forms and frequencies prescribed in 
General Provision 8. 


5A. Audit Requirements: 

a. State governments shall use their 
own procedures to arrange for 
independent audits, and to prescribe the 
scope of audits. 

b. The provisions hereunder do not 
limit the authority of Federal agencies to 
make audits of recipient organizations. 
However, if independent audits 
arranged for by recipients meet the 
General Accounting OfFice (GAO) and 
standard, the FEMA Inspector General 
shall rely on them, and any additional 
audit work shall build upon the work 
already done. 

c. Audits shall be made in accordance 
with the GAO Standards for Audits of 
Governmental Organizations. Programs. 
Activities and Functions, the guidelines 
for Financial and Compliance Audits of 
Federally Assisted Programs, and 
generally accepted auditing standards 
established by the American Institute of 
CertiFied Public Accountants. 

d. The State shall complete an audit of 
the program within 45 days of the date 
that all funds are expended. 

e. The auditor shall promptly notify 
the cognizant agency and recipient 
management officials above the level of 
Involvement of any irregularities include 
discovered. Irregularities include such 
matters as conflicts of interest, 
falsification of records or reports, and 
misappropriation of funds or other 
assets. 

f. Work papers and reports shall be 
retained for a minimum of three years 
from the date of the audit report unless 
the auditor is notified in writing by 
FEMA of the need to extend the 
retention period. The audit workpapers 
shall he made available upon request to 
FEMA or its designees and the General 
Accounting Office or its designees. 

5B. Letter of Credit: 

a. To Finance the operations of the 
recipient under this instrument. 

b. Cash advances to the recipient 
shall be limited to the minimum amounts 
needed and shall be timed to be in 
accord only with the actual, immediate 
cash requirements of the recipient 
organization in carrying out the purpose 
of the approved program or project. The 
timing and amount of cash advance 
shall be as close as is administratively 
feasible to the actual disbursements by 
the recipient organization for direct 
program costs and the proportionate 
share of any allowable indirect costs. 

c. Letter-of credit will be established 
by FEMA. 

d. The letter-of-credit is irrevocable 
(the equivalent of cash available to the 
recipient organization) to the extent the 
recipient organization has obligated 






21836 


Federal Register / Vol. 48, No, 94 / Friday, May 13, 1983 / Notices 


funds in good faith thereunder in 
executing this agreement. 

e. The recipient commits itself to: 

(1] Initiating cash drawdowns only 
when actually needed for its 
disbursements; 

(2) Timely reporting of cash 
disbursements and balances; and 

f. Procedures for establishment and 
operation of a lctter*of-credit are 
contained in FEMA Manual 2700.1. 

Letter of Credit Policies AND 
Procedures. A copy of this manual can 
be obtained by writing the following 
address: Federal Emergency 
Management Agency. Office of the 
Comptroller. Accounting Division. 500 C. 
Street SW.. Washington. DC 20472. 

6. Financial Reporting Requirements: 

a. Recipient shall submit an original 
and two copies of a final Financial 
Status Report (Standard Form 269) 
within 90 calendar days after the end 
date of the grant. 

b. The recipient shall submit an 
original and two copies of a Federal 
Cash Transaction Report (Standard 
Form 272) 15 working days following the 
end of each monthly reporting period. 

5B. Letter of Credit: 

a. To finance the operations of the 
recipient under this instrument. 

b. Cash advances to the recipient 
shall be limited to the minimum amounts 
needed and shall be timed to be in 
accord only with the actual, immediate 
cash requirements of the recipient 
organization in carrying out the purpose 
of the approved program or project. The 
timing and amount of cash advance 
shall be as close as is administratively 
feasible to the actual disbursements by 
the recipient organization for direct 
program costs and the proportionate 
share of any allowable indirect costs. 

c. Letter-of-credit will be established 
by FEMA. 

d. The letter-of-credit is irrevocable 
(the equivalent of cash available to the 
recipient organization) to the extent the 
recipient organization has obligated 
funds in good faith thereunder in 
executing this agreement. 

e. The recipient commits itself to: 

(1) Initiating cash drawdowns only 
when actually needed for its 
disbursements; 

(2) Timely reporting of cash 
disbursements and balances; and 

f. Procedures for establishment and 
operation of a letter-of-credit are 
contained in FEMA Manual 2700.1. 

Letter of Credit Policies and Procedures. 
A copy of this manual can be obtained 
by writing the following address: 

Federal Emergency Management 
Agency, Office of the Comptroller. 
Accounting Division. 500 C. Street SW., 
Washington, DC 20472. 


8, Financial Reporting Requirements: 

a. Recipient shall submit an original 
and two copies of a final Financial 
Status Report (Standard Form 280) 
within 90 calendar days after the end 
date of the grant 

b. The recipient shall submit an 
original and two copies of a Federal 
Cash Transaction Report (Standard 
Form 272) 15 working days following the 
end of each monthly reporting period. 

7. Closeout Procedures: 

a. The following definitions shall 
apply: 

(1) Closeout—the closeout of this 
instrument is the process by which 
FEMA determines that all applicable 
administrative actions and all required 
work of the instrument have been 
completed bv the recipient and FEMA. 

(2) Date of completion—the date on 
which all work under the instrument is 
completed or the date in the award 
document, or any supplement or 
amendment thereto (including 
termination notices subject to the clause 
entitled Suspension and Termination 
Procedures), on which Federal 
assistance ends. 

(3) Disallowed costs—disallowed 
costs are those charges to the 
instrument that the AO determines to be 
unallowable in accordance with the 
applicable Federal cost principles or 
other conditions contained in the 
instrument. 

b. The parties shall close out this 
instrument in accordance with the 
following procedures: 

(1) The recipient shall immediately 
refund any balance of unobligated 
(unencumbered) funds that FEMA has 
advanced or paid and that is not 
authorized by FEMA to be retained by 
the recipient for use in other 
instruments. 

(2) The recipient shall submit to AO 
within 90 days after completion of this 
instrument all financial and other data 
required by the AO to closeout the 
instrument. The AO may grant 
extensions when requested by the 
recipient. 

(3) In the event a final audit has not 
been performed prior to the close out of 
the instrument. FEMA shall retain the 
right to recover an appropriate amount 
after fully considering the 
recommendations on disallowed costs 
resulting from the final audit. 

8. Suspension and Termination 
Procedures: 

a. The following definitions shall 
apply: 

(1) Termination—termination of this 
instrument means the cancellation of 
Federal assistance, in whole or in part 
under the instrument at any time prior to 
the date of completion. 


(2) Suspension—the suspension of this 
instrument is an action by the AO that 
temporarily suspends Federal assistance 
under the instrument pending corrective 
action by the recipient or pending a 
decision to terminate the instrument by 
FEMA. 

9. Subgrant. As FEMA’s grantee, the 
State has responsibility for assuring the 
proper administration of subgrants to 
include: 

(1) Proper conduct of the financial 
affairs of a subgrantee insofar as they 
relate to a project for which grant funds 
have been made available; and 

(2) Default in which the State may be 
held accountable for improper use of 
grant funds. 

(3) As subgrant applications are 
approved by the State, subgrantees will 
receive formal statements of award 
evidencing such action and indicating 
the amount of the subgrant and any 
special conditions of the grant. 

(4) Recipients of subgrants will make 
all applications for Federal funds to the 
State. Such applications will be in 
accordance with the subgrant 
regulations and procedures of the State. 

(5) All subgrants made by the State 
are subject to the conditions of this 
instrument. 

Annex 2-4—Emergency Food and 
Shelter Program Monthly Report 

Report No.: -—- 

Stale:- 

Report Date:--— 

Amount of State Grant $ --—— 

Total fund* disbursed $- 

Grunt funds remaining $- 


Recipient Organization Data 



Mama 

LOCSSOO 

01 

CVi*ot 

doliri 

tha rape* 

CUTKM 

**• 

dotttn 

1 





9 




* 




4 








a _ 

7 







ft 




9 




10 













Comments:- 

Instructions: The completed report 
shall be submitted to appropriate FEMA 
Regional Office within 10 days of the 
end of the month. Make the report 
cumulative by adding entries as new 
awards are made. Add extra pages as 
appropriate, retaining the Item numbers 
as first reported. 
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Annex 2 5—Recipient Organization 
Certification (Sample) 

This document certifies our 
organization meets the requirements of a 
local recipient organization. It is non- 
profit, has an accounting system and 
practices non-discrimination. 
Furthermore, we certify funds received 
from the (State) Emergency Food and 
Shelter Program fund will be expended 
in accordance with guidelines 
established for such purposes. 


Organization Name 


Signature of Certifying Official 

Date - 

\n Due. K- 12 MB nw *-12-43. ft* «a| 
eiLuno cooc t7ie-oi-ii 
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Friday 

May 13, 1983 




Part VI 

Department of 
Health and Human 
Services 

Public Health Service 

National Demonstrations of Adolescent 
Family Life Programs; Announcement of 
Availability of Grants 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

Announcement of Availability of 
Grants for National Demonstrations of 
Adolescent Family Life Programs 

agency: Office of Adolescent Pregnancy 
Programs, PHS. HHS 
action: Notice. 

summary: This is to announce the 
availability of grant funds for National 
Demonstrations of Adolescent Family 
Life Programs. These grants are for 
demonstration projects which test new 
approaches to providing care services 
for pregnant adolescents and adolescent 
parents, prevention services to reach 
adolescents before they become 
sexually active, or a combination of care 
and prevention services as authorized 
by Title XX of the Public Health Service 
Act (42 U.S.C. 300z, et sag.). The 
demonstration projects must be national 
in scope, include a number of sites or 
test areas in different States and 
Regions and permit systematic 
comparisons. 

date: Applications must be postmarked 
or received at the above address on June 
14.1983 by 4:30 p.m. 
address: Application kits may be 
obtained from and applications must be 
submitted to: Grants Management 
Office, Office of Adolescent Pregnancy 
Programs, Room 702, 300 7th Street. SW„ 
Washington. D.C 20201. 

FOR FURTHER INFORMATION CONTACT: 
Donald Underwood. (202) 472-5588 or 
(202) 245-7473. 

SUPPLEMENTARY INFORMATION: Title XX 
of the Public Health Service Act, 42 
U.S.C. 300z et seq., authorizes the 
Secretary of Health and Human Services 
to award grants for demonstration 
projects to provide services to pregnant 
and nonpregnant adolescents, 
adolescent parents and their families. 
This notice announces the availability of 
approximately $750,000 in funding for 
national demonstration projects. It is 
anticipated that up to 4 projects can be 
funded with the largest being about 
$400,000. We summarize below the 
statutory background of the grant 
program and describe the procedures for 
applying for grants pursuant to this 
dotice. 

Statutory Background 

Title XX authorizes grants for three 
types of demonstration projects: (1) 
projects which provide '‘care services" 
only (i.e.. services for the provision of 
care to pregnant adolescents and 
adolescent parents); (2) projects which 


provide "prevention services" only (I.e- 
services to prevent adolescent sexual 
relations), and (3) projects which 
provide a combination of care and 
prevention services. The specific 
services (termed "necessary services") 
which may be funded under Title XX are 
the following: 

(1) Pregnancy testing and maternity 

counseling; 

(2) Adoption counseling and referral 
services which present adoption as an 
option for pregnant adolescents, 
including referral to licensed adoption 
agencies in the community if the eligible 
grant recipient is not a licensed 
adoption agency; 

(3) Primary and preventive health 
services including prenatal and 
postnatal care; 

(4) Nutrition information and 
counseling; 

(5) Referral for screening and 
treatment of venereal disease: 

(6) Referral to appropriate pediatric 
care; 

(7) Educational services relating to 
family life and problems associated with 
adolescent premarital sexual relations, 
including: 

(a) Information about adopting; 

(b) Education on the responsibilities 
of sexuality and parenting; 

(c) The development of material to 
support the role of parents as the 
provider of sex education; and 

(d) Assistance to parents, schools, 
youth agencies, and health providers to 
educate adolescents and preadolescents 
concering self-discipline and 
responsibility in human sexuality; 

(8) Appropriate educational and 
vocational services and referral to such 
services; 

(9) Referral to licensed residential 
care or maternity home services; 

(10) Mental health services and 
referral to mental health services and to 
other appropriate physical health 
services; 

(11) Child care sufficient to enable the 
adolescent parent to continue education 
or to enter into employment; 

(12) Consumer education and 
homemaking; 

(13) Counseling for the immediate and 
extended family members of the eligible 
person; 

(14) Transportation; 

(15) Outreach services to families of 
adolescents to discourage sexual 
relations among unemancipated minors; 
(and) 

(16) Family planning services * * * 
(Sec. 2002(a)(4) 1 


1 Statutory citations ant lo Tula XX of tha Public 
Health Service Act 


Under the statute, the services 
described in subparagraphs (1). (4). (5). 
(7), (8). (13). (14), and (15) above are 
"prevention services". (Sec. 2002(a)(8)). 
Grantees which provide "care services" 
must provide those "necessary services" 
which are "core services". (Sec. 
2002(a)(5)). In accordance with Sec. 
2002(b), the regulations promulgated 
under Title VI of the Health Services 
and Centers Amendments of 1978 must 
presently be used to determine which of 
the above services are core services. 
Accordingly, the services described in 
subparagraphs (1), (2), (3). (4). (5), (6). 
and (7) above are core services. In 
addition, the referrals described by 
subparagraphs (8) and (10) are also core 
services. The services described in 
subparagraph (16) are core services 
when suitable and appropriate family 
planning services are not otherwise 
available in the community. 

This announcement seeks 
applications from organizations which 
can develop and implement a national 
demonstration in sites throughout the 
country. These demonstrations will 
systematically test a model or models in 
a number of sites or test areas in 
different States and regions. Projects 
should use field experiments, quasi- 
experimental or experimental designs, 
or other innovative research methods in 
order to determine program effects, both 
short- and long-term in client 
populations. Applications should 
include: 

(1) A description of the project 
objectives and a detailed explanation of 
how the program design will be suitable 
for testing the hyotheses chosen for 
examination. 

(2) A description of sites and 
organizations to be involved in the 
implementation of the demonstration 
program. Evidence should be provided 
of the organization's ability to conduct 
the demonstration project in the 
designated sites and to provide rigorous 
evaluation of the data. 

(3) an overall evaluation plan which 
tests the objectives of the demonstration 
project. This design should identify the 
critical issues to be examined; define the 
relationships among key variables; and 
propose relevant hypotheses, outcome 
measures, associated data requirements, 
comparison/control group recruitment 
strategies, and statistical methods to be 
employed. 

All projects must fulfill the applicable 
statutory requirements for care, 
prevention or combination projects. 

Eligible Applicants 

Any public or private nonprofit 
organization or agency which meets the 
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requirements of section 2002(a)(3) is 
eligible to apply for a grant. 

Application Requirements 

Applications must be submitted on the 
forms supplied in the application kits 
available from the Office of Adolescent 
Pregnancy Program (OAPP). Applicants 
Art* required to submit an application 
signed by an individual authorized to 
act for the applicant agency or 
organization and to assume for the 
organization the obligations imposed by 
the terms and conditions of the grant 
award. Applicants are required to 
submit an original application and two 
copies. 

A copy of the legislation governing 
this program will be sent to applicants 
as part of the application kit package. 
Program requlations are presently being 
developed, and applicants will be 
expected to revise their applications to 
comply with any regulations issued. In 
the interim, applicants should use the 
legislation, and the proposed regulations 
which it is expected will be published 
shortly, to guide them in developing 
their applicants. All applicants should 
review and must comply with the 
requirements for applications in 2006(a). 
Awards will be made only to those 
applicants who have met all applicable 
statutory requirements. 

Applicants may submit proposals that 
provide for demonstrations of care 
services only, prevention services only 
or a combination of care and prevention 
services. Applicants proposing to 
prov ide a combination of care and 
prevention services should submit 
budget requests that provide a clear 
delineation between funds allocated for 
prevention services and funds allocated 
for care services. 

Section 2005(b)(1) requires each 
grantee to expend at least one percent 
but not more than 5 percent of the funds 
received under Tilte XX on evaluation of 
the project While the statute allows 
waiver of the 5% limit on evaluation (see 
Section 2006(b)(1)). waivers are rarely 
granted. Therefore, applicants who 
anticipate evaluation costs in excess of 
the limit should exhaust all possible 
alternative sources of funds before 
considering requesting a waiver for an 
evaluation amount *n excess of 5%. 


Applicants for combination grants 
should include provision for evaluating 
both prevention and care components. 

In addition to the above, applicants 
for grants must meet the following 
requirements: 

(1) Requirements for Review of an 
Application by the Governor. Section 
2006(e) of the Public Health Service Act 
requires that— 

Each applicant shall provide the Governor 
of the State in which the applicant is located 
a copy of each application submitted to the 
Secretary for a grant for a demonstration 
project for services under this Title. 

Tlie Governor shall submit to the applicant 
comments on any such application within the 
period of sixty days beginning on the day 
when the Governor receives such copy. The 
applicant shall include the comments of the 
Governor with such application. 

An applicant may comply with this 
requirement by submitting a copy of the 
grant application to the Governors of the 
States in which the proposed sites are 
located at the same time the application 
is submitted to OAPP. To inform the 
Governors' offices of the reason for the 
submission, a copy of this notice should 
be attached to the application. The 
Governors have sixty days in which to 
provide comments to the applicant. 

The applicant must provide a copy of 
the comments or verification that there 
were no comments to the above address 
by August 29,1963. 

(2) Circular A-95 Notification Process . 
In order to comply with the Office of 
Management and Budget Circular No. 

A-95 Revised (interim procedures at 41 
FR 316, July 29,1976), applicants for 
grant support must, prior to submitting 
the application to OAPP. notify both the 
State and Areawide A-95 
Clearinghouses of their intent to apply 
for Federal assistance. If the application 
is for a Statewide project which does 
not affect areawide or local planning 
and programs, the notification need be 
sent only to State Clearinghouses. Some 
State and Areawide Clearinghouses 
provide their own forms on which this 
information is to be submitted. 

Applicants are advised to contact the 
appropriate State Clearinghouses (listed 
at 42 FR 210, January 10, 1977) for 
detailed information on meeting the A- 
95 requirements. It is strongly 


recommended that the Clearinghouses 
be notified as soon as a decision is 
made to apply for a grant. The 
application can be submitted to the 
Clearinghouses concurrently with the 
submission to OAPP. Clearinghouse 
comments or verification that no 
comments were made within the period 
available can be submitted to OAPP no 
later than August 29.1983. 

(3) Health Systems Agency (HSA) 
Review. In order to comply with the 
HSA review requirements under section 
1513(e) of the Public Health Service Act. 
42 U.S.C. 3001-2(e). as amended, 
applicants must contact the HSA's 
responsible for the areas to be served by 
the proposed project to determine 
whether or not the HSA desires to 
review the application. If so, a copy of 
the apllication must be submitted to 
each HSA for review no later than June 
14.1963. Applicants are advised to 
contact the local HSA's as soon as a 
decision is made to apply for a grant for 
detailed information on meeting this 
review requirement. Applications will 
not receive a formal review by OAPP 
without satisfying this requirement. 

Application Consideration and 
Assessment 

Applications which are judged to be * 
late or which do not conform to the 
applicable statutory requirements will 
not be accepted for review in this gram 
cycle. Applicants will be so notified, and 
the applications will be returned. All 
other applications will be subjected to 
competitive review' and assessment. 

Eligible applications will be reviewed 
and assessed to determine which 
applications best meet the applicable 
statutory requirements, come within the 
statutory priorities, and promote the 
purpses of the act When final funding 
decisions have been made, all 
applicants will be notified by letter of 
the outcome of their applications. 

Dated: May 9.1903. 

Marjory E. Mecklenburg, 

Deputy Assistant Secretary for Population 
Affairs. 

|PS Doc M-I2W6 FUwrl S-12-ea. Ill «fi>| 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Announcement of Availability of 
Grants for Family Planning Services 
Delivery Improvement Research 

agency: Office of Family Planning. PHS. 
HHS. 

action: Notice. 

The Office of Family Planning (OFP) 
of the Public Health Service invites 
research grant applications on a range 
of topics about which greater knowledge 
is needed as a basis for improving the 
delivery of family planning services. 
Section 1004(a) of Title X of the Public 
Health Service Act authorizes grants to 
public or non-profit private entities for 
research projects in the field of program 
implementation related to family 
planning services (Catalogue of Federal 
Domestic Assistance No. 13.974). 

This request for applications is for a 
single competition with a specified 
deadline (June 20,1983) for receipt of 
applications. Proposals will be reviewed 
by a specially convened group of 
scientific peer reviewers under the 
auspices of the Division of Research 
Grants. Notional Institutes of Health. 
Proposals review and award decisions 
will take place during the Summer, 1983. 
The earliest start date for grants would 
be October 1,1983. and proposals 
should be written with that date in 
mind. 

In this RFA. several areas of research 
have been identified where current 
knowledge is inadequate from the 
viewpoint of delivery of family planning 
services. These research areas are the 
portion of the FY 1983 service delivery 
improvement research agenda that is 
especially suitable for field-initiated 
research studies. Other areas are 
suitable for directed activities which 
will be commissioned through Requests 
for Proposals or conducted through 
interagency agreements. 

I. Research Areas 

The specific areas identified for 
research in this RFA cover a broad 
range of topics of interest to those 
concerned with the improvement of 
family planning service delivery. 
Imaginative, rigorous research on any of 
these topics should yield results that 
will contribute to the goal of better 
family planning service delivery. 

The topic areas identified for service 
delivery improvement research by this 
RFP are as follows: 

1. What are the particular family 
planning needs of underserved 
subgroups of the low-income 
population? What are the personal. 


cultural, and institutional factors which 
influence whether or not individuals in 
these groups obtain needed family 
planning services from the public or 
private sector? What efforts are 
currently being made by family planning 
clinics to address the problems related 
to these factors? 

2. What factors influence family 
planning clinic patients still desiring 
family planning to “drop out*’ of clinics? 
What are the socioeconomic, 
demographic, and ethnic characteristic 
of clients associated with clinic 
discontinuance? What are the clinic 
characteristics and procedures 
associated with discontinuance? What 
happens to the individuals still desiring 
family planning who do not return for 
further clinic services? What is being 
done to improve the continued use of 
family planning clinics by poor women 
who discontinue for clinic-associated 
reasons? What assistance do family 
planning clinics provide clients to 
promote their continuation of effective 
contraception, if still desired, after clinic 
attendance ceases? 

3. What are the managerial and 
organizational factors involved in the 
provision of effective and efficient 
services to poor women in a family 
planning program and its clinics? What 
differences exist in these managerial 
and organizational factors by such 
variables as type of low-income client 
served, effectiveness, cost, quality, and 
location in which services are delivered? 

4. What various configurations of staff 
are associated with optimal provision of 
family planning services for poor 
women in different clinic settings? What 
are the problems that family planning 
clinics experience in establishing and 
maintaining optimal staffing patterns, 
including the provision of continuing 
professional education for staff? 

5. What are the different types of 
counseling available through family 
planning clinics? What cost variations 
exist with regard to the different types 
of counseling approaches? Are there 
variations in counseling approaches and 
costs according to client characteristics? 
How successful are the different 
counseling approaches in assisting clinic 
clients to plan their families? 

6. What are the costs of providing 
services at family planning clinics? How 
do these costs differ by the kinds of 
services provided, the differences in the 
characteristics of the clients, and 
variations in the types and locations of 
the clinics? What has been done to 
reduce these costs while still 
maintaining the quality of services 
provided to poor women? 

7. What is the role of the private 
physician in the provision of family 


planning services to poor women? What 
are the types and costs of family 
planning services obtained by poor 
women from private physicians? Why 
do some poor women go to private 
physicians for family planning services 
while others go to family planning 
clinics? Under what circumstances do 
some of these women change from one 
type of provider to another? 

8. What is the current nature of 
infertility problems among poor women? 
What factors are associated with this 
condition? What type and amount of 
infertility services do poor women 
receive in the public and private 
sectors? What are the costs and 
outcomes associated with the treatment 
of each infertility problem category? 
How does each of the above vary by 
individual characteristics? 

9. What have been the most effective 
ways of involving males in family 
planning in the public and private 
sectors? What are the costs of different 
modes of male family planning 
involvement and what are associated 
differences in outcomes, including the 
male’s influence on his partner's 
effective use of contraceptives? 

When addressing the subject of poor 
women in the research areas above, 
every effort should be made to 
distinguish between those individuals 
below 100 percent of poverty and those 
between 100 and 150 percent of poverty. 

II Research Scope 

This RFA encourages a variety of 
social science and other scholarly 
approaches and methodologies in the 
study of the research questions posed 
above. A program goal is to develop a 
broad research base, but limited 
available funds may preclude funding in 
all nine areas. The program is 
committed to funding only proposals 
that excel in meeting the review criteria 
enumerated in Section V below and that 
show substantial promise of producing 
results that will have relevance for 
policy-makers and service providers. 

Applications should include a well- 
organized statement of the problem to 
be addressed, the research design, the 
conceptual framework within which the 
design has been developed, the 
methodology to be employed, the 
evidence upon which the analysis will 
roly, and the manner in which the 
evidence will be analyzed. The question 
of how findings from the study samph 
can be generalized to larger populations 
served by family planning services 
programs should be addressed. 

In order to make data available to 
other interested scholars and policy¬ 
makers as quickly and broadly as 
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possible, copies of data sets and 
accompanying documentation produced 
with funds granted through this RFA 
will be deposited with a public use data 
archive, such as the Data Archive on 
Adolescent Pregnancy and Pregnancy 
Prevention or the Inter-University 
Consortium for Political and Social 
Research: alternatively, data sets may 
be deposited with OFP. Data seta will be 
deposited only after (1) appropriate 
deletions have been made to protect the 
personal privacy of subjects and (2) the 
grantee has had a reasonable length of 
time, not to exceed 18 months after the 
final budget period, to complete the 
study and report its results. The cost of 
making such data available should be 
budgeted in the proposal, and 
applications should include a plan for 
making the data-sets available to a 
public use data archive or the Office of 
Family Planning. 

Ill. Mechanism of Support 

Research grants are authorized under 
Section 1004(a) of the Public Health 
Service Act (42 U.S.C. 300a-2(a)). 

Because a variety of approaches would 
represent valid responses to this RFA. it 
U anticipated that direct costs will range 
from approximately $10,000 to $100,000 
per award year. While all applications 
in that cost range will be considered 
equally on their scientific merits. OFP 
wishes to encourage applications with 
total direct costs below $20,000 as a way 
of stimulating (1) participation by new 
investigators. (2) test applications of 
innovative research techniques, and (3) 
creative use of existing data sets or 
ongoing data collection systems. A 
program goal will be to fund projects 
both above and below $20,000 direct 
costs so that a variety of approaches is 


supported. Applicants should specify 
whether cost sharing will be 
accomplished through Institutional 
Agreement or negotiated prior to award. 
Grant policies of the Public Health 
Service will prevail. As much as $0.7 
million dollars may be available for 
grants in fiscal year 1883 under this 
announcement, and as many as 7-14 
research grants may be awarded. 

IV. Eligibility 

This competition is open to any public 
or non-profit private institution or 
agency. Salary information for all 
project personnel should be included in 
the original application but may be 
omitted from copies. Confidential 
business information in applications will 
be protected from disclosure under 
provisions of the Freedom of 
Information Act 

V. Review Criteria 

The review of applications is 
governed by Title 42 CFR Part 52. 

Review criteria include: 

(1) Scientific merit and significance of 
the project; 

(2) Competency of proposed staff in 
relation to the type of research involved; 

(3) Feasibility of the project; 

(4) Reasonableness of proposed 
budget period in relation to the proposed 
research: 

(5) Amount of grant funds necessary 
for completion, and adequacy of 
applicant's resources available for 
project; 

(6) Adequacy of methodology 
proposed to carry out the research; and, 

(7) The adequacy of the proposed 
means for protecting against adverse 
effects upon humans, animals, or the 
environment, where an application 


involves activities which could have 
such effects. 

VI. Method of Applying 

Applications should be submitted on 
Form PHS-398. This form may be 
obtained from university offices of 
sponsored research or from the Division 
of Research Grants. NIH (address 
below). The instructions in the 
application kit should be followed. 

No review is required under OMB 
Circular A-95, or by a Health Planning 
Agency. 

An original and 25 copies of the 
application must be received before 4:30 
p.m. Eastern time, on June 20.1983. 
Applications should be sent or delivered 
to Division of Research Grants. National 
Institutes of Health (NIH), Westwood 
Building. Room 240. 5333 Westbard 
Avenue. Bethesda. Maryland 20205. 
Type across the top of the face page: 
THIS APPLICATION IS SUBMITTED IN 
RESPONSE TO THE RFA ENTITLED 
• FAMILY PLANNING SERVICES 
DELIVERY IMPROVEMENT 
RESEARCH." A copy of the full 
proposal should be sent to: Donald 
Underwood, Office of Grants 
Management. Office of Population 
Affairs. Reporters Building, Room 612, 
300 7th Street. SW.. Washington. D.C 
20201. 

If you have questions regarding this 
RFA. please contact Dr. Patricia 
Thompson. OFP. at 202/472-7918. 

Dated: May 9. 1983. 

Marjory E. Mecklenburg. 

Deputy Assistant Secretary for Population 
Affairs. 

(FV DOC 0-12901 Ptt*d a•«! 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Announcement of Availability of 
Grants for Research on Adolescent 
Family Ufa 

agency: Office of Adolescent Pregnancy 
Programs, PHS, HHS. 
action: Notice. 

The Office of Adolescent Pregnancy 
Programs (OAPP) of the Public Health 
Service invites research grant 
applications for investigations of 
adolescent premarital sexual relations 
and adoption. 

Title XX of the Public Health Service 
Act authorizes research concerning 
adolescent premarital sexual relations, 
contraceptive use, pregnancy, and 
childrearing. This RFA addresses that 
portion of the research agenda 
appropriate to field-initiated research 
studies. The RFA identifies the scope of 
OAPP interest In these questions but 
does not require that proposals conform 
to narrowly specified research 
requirements. 

This request for applications is for a 
single competition with a specified 
deadline (June 20.1983) for receipt of 
applications. Proposals will be reviewed 
by a specially convened group of 
scientific peer reviewers under the 
auspices of the Division of Research 
Grants. National Institutes of Health. 
Proposal review and award decisions 
will take place during the Summer, 1983. 
The earliest start date for grants would 
be October 1.1983: and proposals 
should be written with that date in 
mind. 

1. Background 

The Adolescent Family Life 
Demonstration Projects Act (Title XX, 
Public Health Service Act) widened the 
concern of the Federal Government with 
adolescent pregnancy and parenting. 

The Act provides for research 
concerning the societal causes and 
consequences of adolescent premarital 
sexual relations, contraceptive use. 
pregnancy, and childrearing. 

The research areas outlined in this 
RFA are: (1) family, peer, and 
institutional influences on adolescent 
premarital sexual relations: and (2) 
factors affecting trends and differentials 
in the proportion of adolescent mothers 
who place their babies for adoption. 

n. Research Areas 

A. Family . Peer and Institutional 
Influences on Adolescent Premoritol 
Sexual Relations . Little is known about 
the family, peer and institutional 
influences on the initiation and 


continuation of adolescent premarital 
sexual relations or differences in those 
influences by ethnicity, sex. age, socio¬ 
economic status or other variables. 

There is also inadequate understanding 
of these influences on youth today as 
compared to those in the past. 
Accordingly, the RFA seeks proposals 
for research on these questions: 

1. What information and values do 
families. peers, and institutions convey 
about adolescent premarital sexual 
relations and how are they conveyed? 

Adolescents learn about sexuality 
from many sources. Of these, parents, 
peers, and institutions appear to be 
among the most important. Yet little 
systematic information is available on 
the transmission of information and 
values through families, peers, and 
Institutions. Studies should focus on the 
process by wfiich families, peers, and 
institutions convey sexual information 
and values as well as on their content. 

2. How important is each influence on 
adolescent premarital sexual relations , 
and how do these influences interact? 

Research should examine the effects 
of family, peer, and institutional 
influences on adolescent decisions to 
delay, engage in. or discontinue sexual 
relations. In particular, we should 
examine which influences are most 
important when adolescents are faced 
with conflicting information and 
pressures about sexual values and 
behavior. Studies should focus on links 
among family, peer, and institutional 
influences, and which of these 
influences have the greatest effect on 
the initiation and continuation of 
adolescent premarital sexual relations, 
taking into account adolescent cognitive, 
emotional, and moral development. 

B. Adoption. The proportion of 
pregnant adolescents who choose to 
make an adoption plan for their babies 
is low. Many explanations have been 
offered, including the acceptability of 
single parenting, the availability of 
welfare services, and the rise in 
abortion. While these factors may have 
had an impact, there is evidence it is a 
more complex phenomenon. For 
example, some recent research suggests 
that the availability of adoption-related 
services (such as maternity homes) has 
been declining for a number of years. 
Further, a study of school-based 
services for pregnant adolescents 
reveals that some officials do not see it 
as their responsibility to offer 
adolescents counseling on adoption. 

Research in the area of adolescent 
pregnancy and adoption is limited. We 
know little about the rate of adoption of 
children bom to adolescents in the past. 
The lack of research on adoption and 
adolescents, and on differences in 


adoption practices by ethnicity, socio¬ 
economic status and demographic 
factors, limits our ability to develop 
better programs and policy. 

Accordingly. OAPP requests 
applications for research on factors 
affecting trends and differentials in the 
proportion of adolescent mothers who 
place their children for adoption. The 
proposed research should attempt to 
answer one or more questions of the 
following types. 

1. What are the characteristices of the 
adoption service delivery system? Whai 
are the number and types of adoption 
service providers (such as. public 
agency, private agency, or independent 
agents) and how are they related to one 
another? How has the service delivery 
system changed over time? 

2. How many and what kinds of 
persons want to adopt children, 
considering such factors as education, 
income, ethnicity, marital history, and 
fertility history? What factors affect 
their decision to adopt? How do they 
enter the adoption service delivery 
system, and what is their experience in 
the system? 

3. What characteristics of adolescent 
mothers are related to their decision 
about making an adoption plan? Does 
the proportion who make an adoption 
plan vary among major population 
subgroups? If so, does such variation 
reflect different attitudes toward 
adoption or different access to adoption 
services? How do career plans and life- 
goals affect the adoption 
decisionmaking process of these young 
mothers? What beliefs do they have 
about adoption and how did they 
acquire them? How do their beliefs 
about adoption affect their decision¬ 
making about adoption? 

III. Research Scope 

This RFA encourages all applicable 
social science and other scholarly 
approaches to the study of the research 
questions it poses. Applications should 
include a well-organized statement of 
the problem to be addressed, the 
research design, the conceptual 
framework within which the design has 
been developed, the methodology to be 
employed, the evidence upon which the 
analysis will rely, and the manner in 
which the evidence will be analyzed 
Proposals should indicate how data and 
analysis from 9uch activities will 
advance scientific understanding of the 
larger research questions. Also, 
applications should discuss implications 
of the proposed study for current issues 
of policy and program management: to 
what issues is the study relevant? How 
might it clarify those issues? How could 
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the study findings be communicated 
effectively to policy makers and 
program managers? Could findings from 
the study sample be generalized to the 
larger populations affected by policy 
and served by programs? It is the goal of 
the program to develop a research base 
in all research areas and subareas 
described in the RFA. An attempt will 
be made to fund an array of proposals 
so that the program goal is achieved. 

In order to make data available to 
other interested scholars and policy¬ 
makers as quickly and broadly as 
possible, copies of data sets and 
accompanying documentation produced 
with funds granted through this RFA 
will be deposited with a public use data 
archive, such as the Data Archive on 
Adolescent Pregnancy and Pregnancy 
Prevention or the Inter-University 
Consortium for Political and Social . 
Research; alternatively, data sets may 
be deposited with OAPP. Data sets will 
be deposited only after (1) Appropriate 
deletions have been made to protect the 
personal privacy of subjects, and (2) the 
grantee has had a reasonable length of 
time, not to exceed 18 months after the 
final budget period, to complete the 
study and report its results. The cost of 
making such data available should be 
budgeted in the proposal and 
applications should include a plan for 
making the data sets available to a 
public use data archive or OAPP. 

IV. Mechanism of Support 

This program will award research 
grants under Title XX. Public Health 
Service Act (Adolescent Family Life 
Demonstration Project Act 42 U.S.C. 
3002. Catalog of Federal Domestic 
Assistance , 13.111). Because a variety of 
approaches would represent valid 
responses to this RFA. it is anticipated 
that direct costs will range from 
approximately $10,000 to $100,000 per 
award year. While all applications in 
that cost range will be considered 
equally on their scientific merits. OAPP 
especially seeks applications with total 
direct cost below $20,000 in order to 
encourage (1) Participation by new 
investigators. (2) application of 
innovative research techniques, and (3) 
creative use of existing data sets or 


ongoing data collection systems. An 
attempt will be made to fund projects 
both above and below $20,000 direct 
cost so that the goal of diversity in 
research approaches is achieved. Under 
Title XX. no project may incur direct 
costs beyond $100,000 unless OAPP 
obtains a special waiver from the 
Secretary of Health and Human 
Services, and only If the Secretary 
determines that: “(A) Exceptional 
circumstances warrant such waiver and 
that the project will have national 
impact; or (B) additional amounts are 
necessary for the direct costs of 
conducting limited demonstration 
projects for the provision of necessary 
services in order to provide data for 
research carried out under this title." 
Sec. 2008(a)(3). 

By statute, the total project period of 
the proposal must not exceed 5 years 
and no project will receive an initial 
award for more than a year. Applicants 
should specify whether cost sharing will 
be accomplished through Institutional 
Agreement or negotiated prior to award. 
Grant policies of the Public Health 
Service will prevail. As much os $0.6 
million may be available for grants in 
Fiscal Year 1983 under this 
announcement, and as many as 10-15 
research grants may be awarded. 

V. Eligibility 

This competition is open to any 
corporation, public or private institution 
or agency, including corporations 
operated for profit. Salary information 
for all project personnel should be 
included in the original application but 
may be omitted from copies. 
Confidential business information in 
applications will be protected from 
disclosure under provisions of the 
Freedom of Information Act. 

VI. Review Criteria 

The review of applications is 
governed by Title 42 CFR Parts 52 and 
52h. Under those regulations, the 
following review criteria will be taken 
into consideration: "(a) The significance 
and originality from a scientific or 
technical standpoint of the goals of the 
proposed research; (b) the adequacy of 
the methodology proposed to carry out 


the research; (c) the qualification and 
experience of the principal investigator 
and proposed staff; (d) the reasonable 
availability of resources necessafy to 
the research; (e) the reasonableness of 
the proposed budget and duration In 
relation to the proposed research; (f) 
where an application involves activities 
which could have an adverse effect 
upon humans, animals or the 
environment, the adequacy of the 
proposed means for protecting against 
or minimizing such effects." (Title 42 
CFR. 52h.8) 

VIK. Method of Applying 

Applications should be submitted on 
Form PHS-398. This form may be 
obtained from university offices of 
sponsored research or from the Division 
of Research Grants. NIH (address 
below). The instructions in the 
application kit should be followed. No 
review is required under OMB Circular 
A-05, nor by a Health Planning Agency, 
unless the proposed research would 
estubllsh a demonstration project for 
purposes of collecting data. 

An original and 25 copies of the 
applications must be postmarked before 
4:30 p.m. Eastern time, on June 20.1983. 
Applications should be sent or delivered 
to: Division of Research Grants. 

National Institutes of Health. Westwood 
Building. Room 240. 5333 Westbard 
Avenue, Bethesda, Maryland 20205. 

Type across the top of the face page: 
THIS APPLICATION IS SUBMITTED IN 
RESPONSE TO THE RFA ENTITLED 
“ADOLESCENT FAMILY LIFE." A copy 
of the full proposal should be sent to 
Donald Underwood. Office of Grants 
Management, Office of Population 
Affairs. Reporters Building. Room 612, 
300 7th Street SW.. Washington, D.C. 
20201. If you have questions regarding 
this RFA please contact Dr. Gerry 
Hendershot, OAPP, at (202) 472-7918. 

Dated: May 9.1963. 

Majory E. Mecklenburg, 

Deputy Assistant Secretary for Population 
Affairs, 
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DEPARTMENT OF EDUCATION 
34 CFR Part 690 

Expected Family Contribution for the 
Pell Grant Program 

agency: Department of Education. 
action: Final regulations. 

summary: The Secretary issues final 
regulations for determining a student s 
expected family contribution under the 
Pell Grant Program for the 1984-85 
award year. These regulations are 
authorized by section 482 (b) and (c) of 
the Higher Education Act of 1965, as 
amended (HEA) and section 6 of the 
Student Financial Assistance Technical 
Amendments Act of 1982, Pub. L 97-301. 
The expected family contribution 
schedule is used to determine the 
amount of a student’s Pell Grant award. 
effective date: These regulations are 
expected to take effect on June 15.1983. 
If you want to know the effective date of 
these rules, call or write the contact 

S erson listed below. It should be noted. 

owever, that these regulations apply 
only to Pell Grants to be made for the 
period of July 1,1984 through June 30. 
1985. 

FOR FURTHER INFORMATION CONTACT: 

Brian Kerrigan, Chief. Pell Grant Policy 
Section, or Deborah Cohen. Pell Grant 
Program Specialist. Office of Student 
Financial Assistance, U.S. Department 
of Education [Room 4318. ROB-3] 400 
Maryland Avenue. S.W., Washington, 
D.C. 20202. Telephone (202) 472-1300 
SUPPLEMENTARY INFORMATION: 

General Background 

On March 21.1983 (48 FR 11910) the 
Secretary published in the Federal 
Register a Notice of Proposed 
Rulemaking setting forth alternative 
regulations for determining the expected 
family contribution under the Self-help 
Grant Program (Alternative A) and 
under the Pell Grant Program 
(Alternative B). The legislation to 
authorize the Self-help Grant Program 
and provide for the implementation of 
Alternative A was submitted to 
Congress on March 17.1983. Congress 
has not yet acted upon this legislation. 
Alternative B is published as the final 
regulation because Alternative A is not 
statutorily authorized at this time. If 
Congress provides legislation to 
authorize (he proposed Self-help Grant 
Program, the Secretary will promptly 
publish Alternative A as the final 
regulation. However, until that time, 
these proposed rules are republished in 
this issue of the Federal Register for 
information purposes. 


The Secretary urges Congress to enact 
the enabling legislation for the Self-help 
Grant Program which will provide 
grants to needy undergraduate students 
and will restore the traditional 
responsibility of the student and parent 
in meeting educational costs. The Self- 
help Grant proposal incorporates a 
reduction of data elements in 
determining need so that funds will be 
distributed more accurately and will be 
preserved for those who are truly 
qualified. The Self-help Grant Program 
is designed to assure equity by targeting 
awards to the most economically 
disadvantaged students, by relating the 
level of awards directly to the family's 
ability to contribute to educational 
costs, and by making awards more 
sensitive to the cost of education. 

By improving award accuracy and by 
distributing funds more equitably, a 
$3,000 maximum grant can be provided 
under the President's budget request of 
$2.7 billion. 

In the 1983-84 award year Congress 
appropriated $2.4 billion to provide a 
maximum grant of $1800 which could 
meet up to 50 percent of the cost of 
education. Without changes to the 
existing law, Alternative B. here 
published as the final regulation, would 
cost $3.4 billion to provide the 
authorized maximum grant of $2,500 and 
meet up to 65 percent of the cost of 
education. The regulation is based on 
the need analysis provisions found in 
paragraphs (a), (b). and (c) of Section 
482 of the Higher Education Act of 1965. 
as amended, and on sections 4 and 6 of 
Pub. L. 97-301. 

The Education Amendments of 1980 
(Pub. L 97-374) made substantial 
changes in the statutory language of the 
formula that determines the expected 
family contribution for the Pell Grant 
Program. Many of these changes, such 
as the exclusion of home equity, and the 
use of State and local taxes, apply to the 
1984-85 award year even though they 
were not incorporated in the 1982-83 
and 1983-84 Family Contribution 
Schedules because Congress mandated 
an alternative formula for those award 
years. 

The items described below are 
changes in the formula from the 1983-84 
Pell Grant Family Contribution 
Schedules. 

Changes to Income Assessment 

/. Treatment of Dependent Student 
Income 

For 1983-84, the contribution from a 
dependent student's income was based 
on the income he or she received during 
the calendar year prior to the first 
calendar year of the award year (i.e.. 


income for 1982 for the 1983-84 award 
year). This is called base year income. 
However, in those cases where the 
student estimated that his or her income 
for the school year would not exceed 60 
percent of the actual income reported 
for the base year, the Pell Grant formula 
automatically used the student's 
estimated income in the computation of 
the student’s eligibility. The income was 
assessed, after an offset had been 
subtracted, at the rate of 75 percent for 
single students and 25 percent for 
married students. 

For 1984-85, the Secretary will add 
dependent student income to parentul 
income and that total income will then 
have the appropriate family size offset 
applied to it that would otherwise have 
been applied only to the parental 
income. The offset for the student s 
basic living cost is already included in 
the family's household size offset. The 
dependent student income offset that 
has been used in the past will be 
eliminated. All dependent student 
income will now be assessed, although, 
at a lower rate. This change reflects the 
Secretary's interest in promoting the 
concept of a self-help contribution from 
students who apply for financial 
assistance. Most students will now 
contribute a portion of their income to 
meet educational expenses. 

In the 1984-85 award year, estimated 
dependent student income will not be 
used in determining the student's 
eligibility when the student estimates 
that his or her income during the school 
year will not exceed 60 percent of the 
actual income reported for the base 
year. 

II, Multiple Assessment Rotes for 
Family Income 

The Secretary is required to set a 
series of rates for discretionary income 
Discretionary income is the income that 
remains after income taxes and all of 
the other offsets are subtracted from the 
total income of the family. For 1983-84. 
the first $5,000 was assessed at 11 
percent the second $5,000 was assessed 
at 13 percent, the third $5,000 was 
assessed at 18 percent, and 
discretionary income above $15,000 was 
assessed at 25 percent. For 1984-85 the 
first $15,000 of discretionary income will 
be divided into three amounts. The first 
$5,000 is assessed at 18 percent, the 
second $5,000 is assessed at 20 percent 
and the third $5,000 is assessed at 25 
percent These same assessment rates 
will apply to married independent 
students and unmarried independent 
students with dependents. Single 
independent students with no dependent 
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children will have their incomes 
assessed at 75 percent. 

HI. Updating of the Family Size Offsets 
Tv Account for Inflation 

The provisions of section 0(c) of Pub. 

L 97-301 requires that the family size 
offsets for the 1984-85 award year shall 
be based upon the offsets used in the 
1963-84 award year, adjusted by a 
percentage change equal to the 
percentage increase or decrease in the 
Consumer Price Index for Wage Earners 
and Clerical Workers published by the 
Department of Labor, rounded to the 
nearest $100. The percentage change 
must be the percentage difference 
between the arithmetic mean for the 
period of October 1.1981, through 
September 30.1982, and the arithmetic 
mean for the period of October 1.1982, 
through September 30,1983. Public Law 
97-301 directs the Secretary to publish 
the family size offset tables for 1984-85 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September, 1983. Therefore, the family 
size offsets will be published in the 
Federal Register at that time. 

IV. Social Security Educational Benefits 

In 1983-84, Social Security 
educational benefits were not 
considered in determining a student’s 
eligibility for a Pell Grant as a result of 
Section 5 of Pub. L 97-301. For the 1984- 
85 award year, the Secretary is required 
by section 482(b)(3) of the HEA to 
assess all Social Security educational 
benefits received during the 1984-85 
award year as income in determining a 
student’s expected family contribution. 

V. Use of Income Taxes as an Offset 

Against Income 

The Education Amendments of 1980 
amended section 482(b) of the HEA to 
require that “Federal. State and local 
taxes paid or payable with respect to 
* income” be considered. Thus. 

State and local income taxes as well as 
federal income taxes are subtracted 
from income. In 1983-84. only Federal 
income taxes were subtracted 

Changes in Asset Assessment 

l Asset Treatment for Dependent 

Students 

For 1983-84. the Family Contribution 
Schedule provided an asset reserve of 
up to $25,000 against the parent's 
principal place of residence, $25,000 
other personal assets, and 
against farm and/or business 
•Met®, However, the total asset reserve 
for a family was limited to $100,000 
•gainst all of their assets. Section 
^(b)(5) of the HEA requires that home 


equity shall be excluded from assets, so 
there is no longer a need for an asset 
reserve against the parent's principal 
place of residence. For 1984-85, the 
parents of dependent children will have 
an asset reserve of $10,000 against 
personal assets and $80,000 against farm 
and/or business assets with remaining 
assets above these asset reserve 
amounts to be assessed at five percent. 

The treatment of assets specified in 
the current law for the 1984-85 award 
year applies to the assets of both the 
student and the parents. Thus, an asset 
reserve would be applied against the 
combined assets of the parents and the 
student However, since parental assets 
will bo assessed at five percent and the 
student's assets at 33 percent, the asset 
reserve of $10,000 will be applied first 
against the parental assets. If the 
parents do not have $10,000 of net 
assets, they will not need the entire 
asset reserve. In that case, the amount 
of asset reserve lhat they do not need 
will be applied against the student's 
assets. Dependent students will only 
rarely own farms or business of their 
own. Thus, there is not a parallel 
treatment of farm and business assets 
for dependent students. Rather, the farm 
and business asset reserve of $80,000 
will be applied only to the parental 
assets. 

II. Asset Treatment for Independent 
Students 

Married independent students and 
independent students with dependents 
will have an asset reserve of $10,000 
against personal assets and $80,000 
against farm and/or business assets 
with remaining assets above this reserve 
amount to be assessed at five percent 
As in the past, there will be no asset 
reserve for single independent students. 
The assets of a single independent 
student will be assessed at 33 percent. 

Definition of an Independent Student 
The definition of an independent student 
has been removed from the Family 
Contribution Schedule. A new 
definition, which will be more stringent 
for most undergraduate students, will be 
published as a Notice of Proposed 
Rulemaking (NPRM) in the Student 
Assistance General Provisions 
regulations. The new definition that 
results from the NPRM will become 
effective in the 1984-85 award year. 

Campus-based Programs Need 
Analysis Systems . Section 4 of Public 
Law 97-301 authorizes the Secretary to 
continue approving separate systems of 
need analysis for the Supplemental 
Educational Opportunity Grant College 
Work-Study and National Direct 
Student Loan Programs in the 1984-85 
award year. 


Comments and Responses. Many 
comments were received by the 
Department of Education in response to 
the proposed rules regarding the new 
Self-Help Grant Program, which was 
published as Alternative A in the March 
21.1983 Notice of Proposed Rulemaking 
(NPRM). Since Alternative A will not be 
published as a final regulation at this 
time, the Secretary is only responding to 
comments that pertain to Alternative B. 
If the Self-Help Grant Program is 
enacted by Congress, the Secretary will 
respond to the comments on Alternative 
A. at the time 8 final regulation is 
published for that program. The 
following is a summary of the comments 
received for Alternative B and the 
Secretary's responses to these 
comments. 

Comment 

Several commenters requested 
information about the appropriation for 
the Pell Grant Program under 
Alternative B and the maximum award 
for Pell Grants under this Alternative. 

Response 

The Administration has only 
submitted legislative and budget 
proposals for the Self-Help Grant 
Program, which will encompass and 
extend the goals of the Pell Grant and 
other student financial assistance grant 
programs. The proposed funding level 
for the Self-Help Grant Program is $2.7 
billion. No Administration proposals 
regarding the funding level for the Pell 
Grant Program have been submitted. 
While 4 these final regulations only 
address the determination of the 
expected family contribution for a 
student who applies for a Pell Grant, 
and do not establish the maximum 
award for that program, the Higher 
Education Act of 1965, as amended 
specifies that the maximum award will 
be $2,500. and that awards can cover up 
to 65 percent of the cost of attendance, if 
the Pell Grant Program is fully funded 
under those provisions, and under these 
final regulations, it would cost $3.4 
billion. 

Comment 

Several commenters inquired about 
the data elements that are included in 
Alternative B of the NPRM, which is the 
alternative published in this final 
regulation. 

Response 

The same data elements that were 
used in the 1983-84 award year 
expected family contribution schedules 
will also apply to the 1964-85 award 
year expected family contribution 
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schedules with the following exceptions: 
home equity and the income to be 
earned by the dependent student and 
spouse during the award year have been 
deleted: state and local taxes and the 
student's Social Security educational 
benefits have been added. 

Comment 

Many commenters objected to the 
increase in assessment rates on 
discretionary income for parents, and 
students who are married or who have 
other dependents. Two commenters 
suggested the increase was being used 
as a rationing device for distributing Pell 
Grant funds. Other commenters were 
concerned that these higher assessment 
rates would exclude from eligibility 
many students from middle income 
families. 

Response 

The Secretary believes that this 
increase in assessment rates is in 
keeping with the Administration's new 
emphasis upon self-help. Most students 
who will be ineligible because of the 
increase would have received small 
awards or would be more likely to have 
access to alternative sources of financial 
assistance. Although some students 
from middle income families will not be 
eligible, many students in this category 
may still qualify. For example, a 
dependent student from a family of four 
with one family member in college and 
assets below the asset reserve level will 
have an expected family contribution of 
$1600 if the family income is 
Approximately $21,000. 

Comment 

A few commenters objected to 
including a student's Social Security 
educational benefits as income in 
determining the expected family 
contribution. These commenters stated 
that by the 1964-65 award year, these 
benefits will only represent 25 percent of 
the amount provided in August 1981 and 
only a small percentage of students will 
still qualify for these benefits, which are 
being phased out. They also pointed out 
that the treatment of these benefits has 
changed several times within the past 
few years. 

Response 

Section 462(b)(3) of the Higher 
Education Act of 1965, as amended, 
requires the Secretary to take into 
account any amount paid under the 
Social Security Act These benefits were 
not included in 1963-64 award year 
because Public Law 97-301 required the 
Secretary to use the same family 
contribution schedules for that year that 
were used in the 1962-63 award year. 


the year for which Public Law 97-92 
mandated that such benefits be treated 
outside of the Pell Grant expected 
family contribution formula. 

Comment 

Two commenters objected to the 
reduction in the asset reserves. One of 
these commenters was concerned about 
the effect of this reduction on farm 
families. 

Response 

The final regulation has been changed 
in response to those comments. For the 
1983-64 award year, all equity above 
$25,000 in the family principal place of 
residence was assessed. For the 1964-65 
award year, home equity is completely 
excluded. The farm and business asset 
reserve will be $80,000 with a five 
percent assessment rate applied to net 
assets above the reserve figure. And. 
there will also be a $10,000 reserve 
against personal assets. 

Comment 

A few commenters objected to the 
change in the treatment of dependent 
student income. One commenter favored 
retaining the method used in the 1983-64 
award year for assessing dependent 
student income. Other commenters 
suggested that the additional offset for 
dependent student income should not be 
eliminated. Another commenter 
suggested that the incomes of all family 
members enrolled in postsccondary 
education should be combined. 

Response 

The treatment of dependent student 
income, as proposed in the NPRM has 
not been changed. Dependent student 
income will be added to parental income 
and that total income will then have the 
appropriate family size offset applied to 
it that would otherwise have been 
applied only to the parental income. The 
elimination of the additional offset for 
student income reflects the Secretary's 
interest in promoting the concept of a 
self-help contribution from students who 
apply for financial assistance. While in 
the past, the income of some dependent 
students was completely protected by a 
separate offset most students will now 
contribute a portion of their income to 
meet educational expenses. 

The suggestion that the income of a 
student's siblings who are in college 
should be included has not been 
adopted because the income earned by 
siblings is no] usually available to the 
student. That income generally will be 
needed in its entirety by the siblings for 
their own expenses. 


Comment 

One commenter suggested that 
financial aid administrators should be 
allowed to develop their own budgets 
for determining a student's cost of 
attendance. Another commenter 
requested information about the cost of 
attendance levels for the Pell Grant 
Program for the 1984-65 award year. 

Response 

Section 3 of Public Law 97-301 states 
that the cost of attendance criteria used 
for Pell Grants in the 1963-64 and 1984- 
65 award years, shall be the same as 
those criteria in effect for the 1982-63 
award year. Thus, the method of 
calculating the cost of attendance will 
remain the same. 

Comment 

A few commenters suggested that 
changes to the Pell Grant Program 
should be minimized, and one 
commenter suggested that the family 
contribution schedules used in the 1963- 
64 award year should be updated and 
applied to the 1964-65 award year. 

Response 

Some of the changes to the previous 
family contribution schedule, such as 
the elimination of home equity, and the 
use of State and local taxes reflect the 
requirements of the current law. Other 
changes, such as combining dependent 
student income with parental income, 
represent revisions which the Secretary 
believes will improve the assessment of 
the family’s ability to pay for a student s 
educational expenses. It should be noted 
that relatively few modifications have 
been made to the 1963-64 family 
contribution schedules. 

Comment 

One commenter suggested that the 
incomes of both parents who have 
separated should be included unless 
there has been a legal separation. 

Response 

This suggestion has not been adopted 
Requiring a legal separation would be 
unreasonable and unfair to many low 
income families who may not be able to 
afford the expenses of a legal 
proceeding and who are most in need of 
financial assistance. The separated 
parent who is no longer residing in the 
student's home is not more likely to 
support the student than is a legally 
separated parenL 

Comment 

A commenter has suggested that an 
exception should be made to the 
requirement that the spouse's income 
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must be included for refugee families 
when one spouse is not permitted to 
leave a foreign country. 

Response 

In a formula-based program, such as 
the Pell Grant Program, it is only 
possible to account for general trends or 
circumstances that affect a significantly 
Urgo portion of the population. The 
separations that rise due to restrictions 
on emigration from a foreign country or 
immigration into the United States are 
more appropriately handled on a case- 
by-case basis, which is afforded to 
students who apply for the campus- 
based programs. 

Executive Order 12291 

These regulations have been reviewed 
in accordance with Executive Order 

12291. 

They are classified as non-major 
because they do not meet the criteria for 
major regulations established in the 

order. 

Regulatory Flexibility Act Certification 

The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. These 
regulations establish the formula for 
determining student eligibility for 
financial assistance under the Pell Grant 
Program. They do not have an impact on 
small entities. 

list of Subjects in 34 CFR Part 690 

Administrative practice and 
procedure, Education, Education of 
disadvantaged. Grant programs— 

education. Student Aid. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these regulations. 

(Catalog of Federal Domestic AstfUUince 
Numbers 84.063. Pell Grant Program) 

Dated May 10.1963. 

T.U. Bell, 

Secretary of Education 

The Secretary amends Part 590 of 
Title 34 of the Code of Federal 
KeguJations by revising Subparts C and 
D to read as follows: 

Part 690—pell GRANT PROGRAM 


S**P*rt C— Expected Famfly Contribution 
w » Dependent Student 

fee 

Indicators of financial strength. 

Special definitions. 

1,1 Effective family income. 


Sac. 

690.34 Computation of the expected family 
contribution from the effective family 
income. 

690.35 Computation of the expected 
contribution from parental assets. 

690.36 Computation of the expected 
contribution from effective family income 
and parental assets, adjusted for the 
number of family members enrolled in 
programs of postsecondary education. 

690.37 Computation of the expected 
contribution from the ateets of the 
dependent student (and spouse). 

690 38 Computation of the total expected 
family contribution. 

090.30 Extraordinary circumstances 
affecting the expected family 
contribution determination. 

Subpart D—Expected Family Contribution 

for an Independent Student 

690.41 Indicators of financial strength. 

690.42 Special definitions. 

690.43 Effective family income. 

690.44 Computation of the expected family 
contribution from the effective family 
income. 

690.45 Computation of the expected 
contribution from the assets of the 
independent student (and spouse). 

690.46 Computation of the total expected 
contribution from the income and assets 
of the independent student (and spouse), 
adjusted for the number of family 
members enrolled in programs of 
postsecondary education. 

600.47 Extraordinary circumstances 
affecting the expected family 
contribution determination. 


Authority: Section 482 (b), (c), of the Higher 
Education Act of 1965. as amended by Pub. L. 
97-301, 20 U.SXL. 1089. 

Subpart C—Expected Family 
Contribution for a Dependent Student 

5 690.31 Indicators of financial strength. 

“Expected family contribution** for n 
dependent student means the amount 
that the student and hia or her family 
may reasonably be expected to 
contribute toward the cost of his or her 
education for an award period. Each of 
the following elements of financial 
strength will be considered in 
determining the family contribution for a 
dependent student: 

(a) The effective incomes of (1) the 
student and his or her spouse, and (2) 
the student's parent(s); 

(b) The number of family members in 
the household of the student’s parent(s); 

(c) The number of family members in 
the household of the student s parents) 
who are enrolled in. on at least a half¬ 
time basis, a program of postsecondary 
education; 

(d) The assets of (1) the student and 
his or her spouse, and (2) the student's 
parcnt(s); 

(e) The unusual medical expenses of 
the student's parents; 


(f) The additional expenses incurred 
when both parents of the student are 
employed or when a family is headed by 
a single parent who is employed, and 

(g) The tuition paid by the student's 
parents for dependent children, other 
than the student, who are enrolled in an 
elementary or secondary school. 

(20 U.S.C. 1069(b)) 

§ 690.32 Special definitions. 

For purposes of this subpart: 

“Assets" means cash on hand, 
including amount in checking and 
savings accounts, time deposits, money 
market funds, trusts, stocks, bonds, 
other securities, mutual funds, real 
estate (except the student's or parent's 
single principal place of residence), 
income producing property, as well as 
business assets and farm assets as 
defined below in this section. However, 
for Native American students, the 
following shall not be considered as an 
asset of the student or his or her family 
in determining the expected family 
contribution: 

(a) Any property received under the 
Distribution of Judgment Funds Act (25 
U.S.C 1401. et seq.) % the Alaska Native 
Claims Settlement Act (43 U.S.G 1801, et 
segX or the Maine Indians Claims 
Settlement Act (25 U.S.C. 1721, et seq .). 

(b) Any property that may not be sold 
or encumbered without the consent of 
the Secretary of Interior, and 

(c) Any other property held in trust for 
the student or his or her family by the 
United States Government 

"Business assets" means property that 
is used in the operation of a trade or 
business, including real estate, 
inventories, buildings, machinery and 
other equipment, patents, franchise 
rights, and copyrights. 

"Dependent of the student's parents" 
means: 

(a) The student: 

(b) The student's spouse: 

(c) Any of the student's dependent 

children; 

(d) Dependent children of the 
student's parents including those 
children who are deemed to be 
dependent students when applying for 
title IV aid; and 

(e) Other persons who live with and 
receive more than one-half of their 
support from the parents and will 
continue to receive more than half of 
their support from the parents for the 
1984-85 aw ard year. 

"Dependent student" means any 
student who does not qualify as an 
independent student as defined in 34 
CFR 668.1a. 

"Effective family income" Is described 
in § 590.33. 
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“Employment expense offset" means 
an allowance to meet expenses related 
to employment when both parents are 
employed or when one parent qualifies 
as a surviving spouse or as head of a 
household under section 2 of the 
Internal Revenue Code. 

"Family-size offset" means an 
allowance to meet the subsistence 
expenses of a family* including food, 
shelter, clothing, and other basic needs. 
This offset is derived from the 
"Weighted Average Thresholds at the 
Low income Level," as developed by the 
Social Security Administration. 

"Farm assets" means any property 
owned and used in the operation of a 
farm for profit, including real estate, 
livestock, livestock products, crops, farm 
machinery, and other equipment 
inventories. A farm is not considered to 
be operated for profit if crops or 
livestock are raised mainly for the use of 
the family, even if some income is 
derived from incidential sales. 

"Federal income tax" means—as 
indicated by the Secretary on an 
approved application for a Pell Grant— 

(a) the tax on income paid to the U.S. 
Government or (b) the tax on income 
paid to the Governments of Puerto Rico, 
Guam. American Samoa, the Virgin 
Islands, the Northern Mariana Islands, 
or the Trust Territory of the Pacific 
Islands under the laws applicable to 
those jurisdictions, or (c) the 
comparable taxes paid to the central 
government of a foreign country. 

"Legal guardian" means an individual 
who has been appointed by a court to be 
a legal guardian of a person and who is 
specifically required by the court to use 
his or her own financial resources to 
support that person. 

"Local income tax" means the tax on 
income paid to a town, city, county, or 
other local municipality. 

"Medical expenses" means 
unreimbursed medical and dental 
expenses, except premiums for medical 
insurance, that may be deducted under 
section 213 of the Internal Revenue 
Code and that were paid in 1983 unless 
the student files an application with the 
Secretary under the provisions of 
5 690.39. In that case the expenses 
reported are those paid in 1984. 

"Net assets" means the current 
market value at the time of application 
of the assets included in the definition of 
"assets" minus the outstanding 
liabilities (indebtedness) against those 
assets. 

"Parent" means the student's mother, 
father or legal guardian. An adoptive 
parent is considered to be the student's 
mother or father. 

"State income tax" means the tax on 
income paid to one or more of the 50 


States of the United States, or to the 
District of Columbia. 

(20 U.S.C. 1089). 

§ 690.33 Effective family Income. 

(a) Effective family income is the 
annual adjusted family income minus 
the Federal. State, and local income 
taxes paid or payable on that adjusted 
family income. 

(b) "Annual adjusted family income" 
means, except as provided in 
paragraphs (c). (d). (e), (f), (g), and (h) of 
this section and $ 690.39, 

(1) The sum received in 1983 by the 
student, his or her spouse, and his or her 
parents from— 

(1) Adjusted gross income, as defined 
in section 62 of the Internal Revenue 
Code; 

(ii) Investment income upon which no 
Federal income tax need be paid. An 
example of such income is the interest 
on municipal bonds; and 

(iii) Other income, such as child 
support payments and welfare benefits, 
upon which no Federal income tax is 
paid, except for 

(A) Veterans benefits paid under 
chapters 34 and 35 of Title 38 of the 
United States Code; 

(B) Social Security educational 
benefits received by or on account of the 
student; and 

(C) Social Security educational 
benefits paid to the student's parents for 
the student's siblings that would not be 
paid if those siblings were not students; 

(2) One-half of any veteran's benefits 
to be paid to the student for the 1984-85 
award year under chapters 34 and 35 of 
Title 38 of the United States Code; and 

(3) The Social Security educational 
benefits to be paid to the student, or to 
the student's parents for the student for 
the 1984-85 award year. 

(c) For a Native American student, the 
annual adjusted family income does not 
include the income received by the 
student, his or her spouse, or his or her 
parents under the Distribution of 
judgment Funds Act (25 U.S.C. 1401, et 
seq.), the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601, et seq>)< 
or the Maine Indians Claims Settlement 
Act (25 U.S.C. 1721, et seq.), 

(d) For a student whose parents are 
divorced or separated the following 
procedures apply for reporting a 
parent's income to determine the annual 
adjusted family income— 

(1) Include only the income, as 
described in paragraph (b) of this 
section, of the parent with whom the 
student resided for the greater portion of 
the 12-month period preceding the date 
of the application. 

(2) If the preceding criterion does not 
apply, include only the income of the 


parent who provided the greater portion 
of the student's support for the 12-month 
period preceding the date of application. 

(3) If neither of the preceding criteria 
apply, include only the income of the 
parent who provided the greater support 
during the most recent calendar year for 
which parental support was provided. 

(e) If either of the parents have died, 
the student shall include only the 
income of the surviving parent. If both 
parents have died, the student shall not 
report any parental income. 

(f) The following rule applies if either 
a parent whose income is taken into 
account under paragraph (d) of this 
section, or a parent who is a widow or 
widower and whose income is taken 
into account under paragraph (e) of this 
section, has remarried. The income of 
that parent's spouse shall be included in 
determining the student's annual 
adjusted family Income if, in either 1983 
or 1984, the student— 

(1) Has received or will receive 
financial assistance of more than $750 in 
either of those years from that spouse; 
or 

(2) Has lived or will live for more than 
six weeks In either of those years in the 
home of the parent and that spouse. 

(g) In the case of a student who is 
divorced or separated, or whose spouse 
has died, the spouse's income shall not 
be considered in determining the 
effective family income. 

(h) The annual adjusted family income 
does not include any student financial 
assistance except those veterans or 
Social Security benefits cited in 
paragraphs (b) (2) and (3) of this section. 

(20 U.S.C. 1009) 

§ 690.34 Computation of the expected 
family contribution from the effective 
family Income. 

The expected family contribution for a 
dependent student from effective family 
income is calculated as follows: 

(a) Determine the parent's 
discretionary income by deducting the 
following offsets from the effective 
family Income: 

(l)(i) A family-size offset. (The 
Secretary will determine the amount of 
the family size offsets in accordance 
with section 6(c) of the Student 
Financial Assistance Technical 
Amendments Act of 1982. The Secretary 
will publish a table in the federal 
register setting forth the offsets 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September 1983.) 

(ii) In determining the family-size the 
following rules apply— 

(A) If the parents arc not divorced or 
separated, family members include the 
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student’s parents and the dependents of 
I ihe student’s parents. 

(B) If the parents are divorced or 
separated and not remarried, family 

I members include the parent whose 
I income is included in computing the 
I effective family income and that 
I parent s dependents. 

(C) If the parents are divorced and the 
| parent whose income is included in 

I computing the effective family income 
I has remarried, or if the parent was a 
I widow or widower who has remarried. 

I family members include, in addition to 
I those people referenced in paragraph 
laj!l)(ii)(B) of this section, the new 
spouse and any dependents of the new 
spouse, if that spouse’s income is 
included in determining the effective 
family income. 

(2) An unusual expense offset equal to 
the amount by which the sum of 
unreimbursed medical and dental 
expenses exceeds 20 percent of the 
effective family income. The expenses 

| that may be reported are those expenses 
paid by the student, his or her spouse 
j and his or her parents during 1983 unless 
the student files an application with the 
secretary under the provisions of 
5 890 39. In that case, the expenses 
reported will be those paid in 1984. The 
expenses of both parents are included 
only if the income of both are subject to 
inclusion in determining the effective 
family income. Similarly, a stepparent's 
expenses are included only if his or her 
income is subject to inclusion. 

(3) An employment expense offset 
calculated as follows— 

(i) If both parents were employed in 
the year for which their income is 

I sported and both have their Incomes 
reported in determining the expected 
family contribution, use the lesser of 
$1,500 or 50 percent of the reportable 
I (according to { 690.32) income earned by 
I work of the parent with the lesser 
earned income. 

(ii) If a parent qualifies as a surviving 
spouse or head of household as defined 

I (n section 2 of the Internal Revenue 
I Code, use the lesser of Si,500 or 50 
I percent of his or her reportable earned 
I income. 

(iii) The earned income figure to be 
I used in all cases is the figure for 1983 

unless the student files an application 
I with the Secretary under the provisions 

I of § 690.39, In that case, the figure to be 
used is the one for 1984. 

(4) An educational expense offset 
equal to the tuition paid by the student’s 

II parents for dependent children, other 
than the student, enrolled in elementary 
or secondary school. The tuition which 

I may be reported is the tuition paid in 
^ un ^ 8 8tu dent an application 
I with the Secretary under the provisions 


of § 690.39. In that case, the tuition 
reported will be that paid in 1984. 

(b) If the discretionary income is a 
positive amount, determine the expected 
contribution from the effective family 
income according to the following chart. 
If the discretionary income is negative, 
there is no expected contribution from 
income. 



Expcctfld oonanbuton 

to to $*000- 

18% 00 Oacraftona/y ncom 

i&.OOt lo ft0,000 _ 

$800 f 20% o» amount ow 


$6,000 

ft0.001 and ibevt . 

$V900 + 25% 00 arxxxrt Over 


$10,000 


(20 U.S.C. 1089; Public Uw 97-301, section 
6(c)) 

§ 690.35 Computation of the expected 
contribution from parental assets. 

The expected contribution from 
parental assets is determined in the 
following manner: 

(a) If the parental assets do not 
include farm or business assets, deduct 
$10,000 from the net value of parental 
assets. 

(b) If the parental assets include farm 
or business assets, deduct: (1) $80,000 
from the net value of the farm and 
business assets, and (2) $10,000 from the 
net value of non farm and non business 
assets. 

(c) If the result obtained under 
paragraphs (a), (b)(1), or (b)(2) of this 
section is a negative amount, the 
expected contribution shall be zero. 

(d) The expected contribution from 
parental assets equals five percent of 
the total of the results obtained in 
paragraphs (a) or (b) of this section. 

(e) If the calculation of discretionary 
income required by {690.34(a) produces 
a negative number, the expected 
contribution from parental assets, 
calculated under paragraph (d) of this 
section, shall be reduced by the amount 
of that negative discretionary income. If 
this subtraction produces a negative 
number, the expected contribution shall 
be zero. 

(f) (1) If the student's parents are 
separated or divorced and not 
remarried, only the assets of the parent 
whose income is included in computing 
annual adjusted family income shall be 
considered. 

(2) If that parent has remarried, or if 
the parent was a widow or widower 
who has remarried, and the parent's 
spouse’s income is also included under 
{ 690.33. the assets of that parent's 
spouse shall also be incuded. 

(20 U.S.C 1089) 


$ 690.36 Computation of the expected 
contribution from effective family Income 
and parental asset*, adjusted for the 
number of family members enrolled In 
programs of postsecondary education. 

(a) For each grant, the amount 
expected from effective family income 
as determined in { 690.34 is added to the 
amount expected from parental assets 
as determined in { 690.35. 

(b) (1) For each grant, the combined 
expectation determined under 
paragraph (a) of this section is adjusted 
in the following manner for the number 
of family members who will be 
attending, on at least a half-time basis, a 
program of post-secondary education 
during the award year for which Pell 
Grant assistance is requested: 



Family members are those persons 
referenced in { 690.34(a)(1). 

(20 U.S.C. 1089) 

{ 690.37 Computation of the expected 
contribution from the assets of the 
dependent student (and spouse). 

(a) The expected contribution from the 
assets of the dependent student (and 
spouse) is determined in the following 
manner: 

(1) Determine the student's asset 
reserve by subtracting the amount of his 
or her parent's nonfarm and 
nonbusiness assets from $10,000. If the 
result is negative, it shall be changed to 
zero. 

(2) Deduct the asset reserve 
calculated in paragraph (a)(1) of this 
section from the student's (and spouse's) 
net assets. If the result is negative, it 
shall be changed to zero. 

(3) The expected contribution from the 
net assets of the dependent student (and 
spouse) equals 33 percent of the 
remainder obtained in paragraph (a)(2) 
of this section. 

(b) If the married dependent student is 
separated, only his or her assets shall be 
considered. 

(20 U.S.C. 1089) 

{ 690.38 Computation of the total 
expected family contribution. 

For each grant, the total expected 
family contribution is the sum of— 
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(a) The expected contribution from the 
effective family income and parental 
assets as determined under { 690.38. and 

(b) The expected contribution from 
the student's (and spouse's) assets as 
determined under { 690.37. 

(20 U.S.C. 1080) 

5 690.39 Extraordinary circumstances 
affecting the expected family contribution 
determination. 

(a) A student may submit an 
application to the Secretary for 
determination of his or her expected 
family contribution using income data 
from 1984 (where 1983 income is usually 
requested) for effective family income, 
if- 

(1) A parent or stepparent whose 1983 
income from work must be reported 
under $ 690.33 has lost his or her job for 
at least ten weeks during 1984. 

However, the loss of a job, e.g. a work- 
study job, that did not produce 
reportable income, would not be 
included. 

(2) A parent or stepparent whose 1983 
income from work must be reported 
under § 690.33 has been unable to 
pursue normal income-producing 
activities for at least ten weeks during 
1984 because of the occurrence—in 1983 
or 1984—of (i) a disability, or (ii) a 
natural disaster. 

(3) A parent or stepparent whose 
income must be reported under $ 690.33 
received unemployment compensation 
or nontaxablc income in 1983 (that 
would be used in the calculation of the 
student's expected family contribution) 
and had a complete loss for at least ten 
weeks in 1984 of one of those benefits. A 
nontaxable benefit, for purposes of this 
paragraph, must be paid by a public or 
private agency, a company, or a person 
because of a court order. Types of 
nontaxable benefits would include 
Social Security benefits, welfare, and 
court ordered child support. 

(4) The parent(s) of the student have 
become separated or divorced after the 
student submitted an application for 
1984-85. The student may not use 1984 
information based on his or her parents' 
divorce if the parents were already 
separated at the time of original filing. If 
such a separation or divorce is between 
a parent and a stepparent, the 
stepparent's income must have been 
reportable on the previous application 
under $ 690.33 for this condition to 
apply, or 

(5) A parent or stepparent whose 1983 
income must be reported under $ 690.33 
has died after the^f tudent submitted an 
application for 1984-85. However, if the 
parent referred to in this paragraph is 
the last surviving parent with whom the 
student has or will ha\ e a dependency 


relationship according to 34 CFR 688.1a. 
the student must file an application 
under S 690.47(a)(7) if he or she wishes 
to use income data from 1984. 

(b) For an application submitted under 
paragraph (a) of this section, the 
student's parent shall include the 
income specified in $ 690.33(b)(1) (i), (ii), 
and (iii) that has already been received 
for 1984 and an estimate of that income 
to be received for the remainder of the 
year. 

(c) A student may submit a revised 
application to reflect changes in asset 
amounts reported on a previously 
submitted application if the student or 
his or her family has suffered a loss of. 
or damage to. assets resulting from a 
natural disaster in an area that has been 
declared a national disaster area by the 
President of the United States. 

(20 U.S.C 1089) 

Subpart D—Expected Family 
Contribution for an Independent 
Student 

$ 690.41 Indicators of financial strength. 

"Expected family contribution" for an 
independent student means the amount 
that the student and his or her spouse 
may reasonably be expected to 
contribute toward the cost of his or her 
education for an award period. Each of 
the following elements of financial 
strength will be considered in 
determining the expected family 
contribution for an independent student: 

(a) The effective family income of the 
independent student and spouse; 

(b) The number of family members in 
the household of the student and spouse; 

(c) The number of family members in 
the household of the student and spouse 
who are enrolled in. on at least a half¬ 
time basis, a program of postsecondary 
education; 

(d) The assets of the student and 
spouse; 

(e) The unusual medical expenses of 
the student and spouse; 

(f) The additional expenses incurred 
when both the student and spouse are 
employed or when the employed student 
qualifies as a surviving spouse or as 
head of a household under section 2 of 
the Internal Revenue Code; and 

(g) The tuition paid by the student or 
spouse for dependent children who are 
enrolled in an elementary or secondary 
school. 

(20 U.S.C 1009) 

$690.42 Special definitions. 

The definitions of "assets", "business 
assets", "family size offset", "farm 
assets", "Federal income tax", "legal 
guardian", "local income tax", "medical 
expense", "net assets", "parent", and 


"State income tax" are set forth in 
$690.32. 

"Dependent of the student" means: 

(a) The student's spouse (unless 
separated or divorced from the student); 

(b) Any of the student's or spouse's 
children who are deemed to be 
dependent students (with respect to the 
student or spouse) when Tiling for title 
IV aid, 

(c) Other dependent children of the 
student or spouse; and 

(d) Other persons who live with and 
receive more than one-half of their 
support from the student or spouse and 
will continue to receive more than half 
of their support from the student or 
spouse for the 1984-85 award year. 

"Effective family income" is described 
in { 690.43. 

"Employment expense offset" means 
an allowance to meet expenses relating 
to employment when both the 
independent student and his or her 
spouse arc employed or when the 
independent student qualifies as a 
surviving spouse or as head of a 
household under section 2 of the 
Internal Revenue Code. 

' Independent student" is a student 
who meets the definition set forth in 34 
CFR 668.1a. 

(20 U.S.C 10B9) 

$ 690.43 Effective family Income. 

(a) Effective family income is the 
annual adjusted family income minus 
the Federal. State and local income 
taxes paid or payable on that adjusted 
family income. 

(b) "Annual adjusted family income" 
means, except as provided in 
paragraphs (c), (d). and (e) of this 
section and $ 690.47. 

(1) The sum received in 1983 by the 
student and spouse from— 

(1) Adjusted gross income, as defined 
in section 82 of the Internal Revenue 
Code; 

(ii) Investment income upon which no 
Federal income tax is paid. An example 
of such income is the interest on 
municipal bonds; and 

(iii) Other income, such as child 
support payments and welfare benefits, 
upon which no Federal income tax is 
paid, except for 

(A) Veterans benefits paid under 
chapters 34 and 35 of title 38 of the 
United States Code; and 

(B) Social Security educational 
benefits received by the student: 

(2) One-half of any veterans benefits 
to be paid to the student for the 1984-85 
award year under chapters 34 and 35 of 
title 38 of the United States Code; and 
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(3) The Social Security educational 
benefits to be paid to the student for the 
1984-85 award year. 

(c) For a Native American student, the 
annual adjusted family income does not 
include the income received by the 
student or spouse under the Distribution 
of ludgraent Funds Act (25 U.S. C1401, 
etseq.). the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601. et seq.), 
or the Maine Indians Claims Settlement 
Act (25 U.S.C. 1721. et sea.). 

(d) In the case of a student who is 
divorced or separated, or whose spouse 
has died, the spouse’s income shall not 
be considered in determinig the annua) 
adjusted family income. 

(e) The annual adjusted family income 
does not include any student financial 
asssitance except those veterans and 
Social Security benefits cited in 
subparagraphs (b) (2) and (3) of this 
section. 

(20 U.S.C 1089) 

$ 690.44 Computation of the expected 
family contribution from the effective 
family income. 

The expected family contribution for 
the independent student from effective 
family income is calculated as follows: 

(a) Determine discretionary income by 
deducting the following offsets from the 
effective family income. 

(1) (i) A family size offset (The 
Secretary will determine the amount of 
the family size offsets in accordance 
with section 6(c) of the Student 
Financial Assistance Technical 
Amendments Act of 1982. The Secretary 
will publish a table in the Federal 
Register setting forth the offsets 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September 1983.) 

(ii) In detemining the family size, the 
following rules apply — 

(A) Family members normally include 
the student and spouse and their 

dependents. 

(B) I lowever. if the student is divorced 
or separated, the spouse (exspouse) and 
his or her dependents are not counted in 

the family size. 

(2) An unusual expense offset equal to 
the amount by which the sum of 
unreimbursed medical and dental 
expenses exceeds 20 percent of effective 
family income. The expenses that may 
be reported are those expenses paid by 
the student and spouse in 1983. unless 
tne student files an application with the 
Secretary under the provisions of 

1690.47. In that case, the expenses 
reported will be those paid in 1984. The 
e xpenses of both the student and spouse 
are included only if the incomes of both 
J* s ^bject to inclusion in determining 
the effective family income. 


(3) An employment expense offset 
calculated as follows— 

(i) if both the student and spouse were 
employed in the year for which their 
income is reported and both have their 
income reported in determining the 
expected family contribution, use the 
lesser of $1,500 or 50 percent of the 
reportable (according to $ 690.43) 
income earned by work of the person 
with the lesser earned income. 

(ii) If a student qualifies as a surviving 
spouse or head of household as defined 
in section 2 of the Internal Revenue 
Code, use the lesser of $1,500 or 50 
percent of his or her reportable earned 
income. 

(iii) The earned income figure to be 
used in all cases is that figure for 1963, 
unless the student files an application 
with the Secretary under the provisions 
of $ 690.47. In that case, the figure to be 
used is the one for 1984. 

(4) An educational expense offset 
equal to the tuition paid by the student 
and spouse for dependent children 
enrolled in elementary or secondary 
school. The tuition that may be reported 
is the tuition paid in 1983. unless the 
student files an application with the 
Secretary under the provisions of 

S 690.47. In that case the tuition reported 
will be that paid in 1984. 

(b) If the discretionary income Is a 
positive amount, determine the expected 
contribution from the effective family 
income according to the following 
charts. If the discretionary income is 
negative, there is no expected 
contribution from income. 

(1) For a single independent student 
with no dependents— 
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(20 U.S.C. 1089; Public Law 97-301. section 
6(c)) 

§ 690.45 Computation of the expected 
contribution from the assets of the 
independent student (and spouse). 

(a)(1) The expected contribution from 
the net assets of the single independent 
student with no dependents equals 33 
percent of the amount of those assets. 

(2) If the calculation of discretionary 
income required by i 690.44(a) produces 


a negative number, the expected 
contribution from the student's assets 
calculated under paragraph (a)(1) of this 
section shall be reduced by the amount 
of that negative discretionary income, if 
this subtraction produces a negative 
number, the expected contribution shall 
be zero. 

(b) For an independent student with 
dependents, the expected contribution 
from the assets of the student (and 
spouse) is determined in the following 
manner 

(1) If the assets do not include farm or 
business assets, deduct $10,000 from the 
net value of those other assets. 

(2) If the assets include farm or 
business assets, deduct: (i) $80,000 from 
the net value of the farm and business 
assets, and (ii) $10,000 from the net 
value of non farm and non business 
assets. 

(3) If the result obtained under 
subparagraphs (b)(1). (b)(2)(l). or 
(b)(2)(ii) of this section is a negative 
amount, it shall be changed to zero. 

(4) The expected contribution from the 
assets of the independent student with 
dependents equals five percent of the 
total of the results obtained In 
paragraphs (b)(1) or (b)(2) of this 
section. 

(5) If the calculation of discretionary 
income required by 5 690.44(a) produces 
a negative number, the expected 
contribution from the student's (and 
spouse's) assets calculated under 
paragraph (b)(4) of this section shall be 
reduced by the amount of that negative 
discretionary income, but not to an 
amount below zero. 

(6) If the married independent student 
with dependents is separated, only his 
or her assets shall be considered. 

(20 U.S.C. 1069) 

J 690.46 Computation of the total 
expected contribution from the Income and 
assets of the Independent student (and 
spouse), adjusted for the number of family 
members enrolled In program of 
postsec ondary education. 

(a) For each grant, the amount 
expected from family income as 
determined in $ 690.44 is added to the 
amount expected from assets as 
determined in $ 690.45. 

(b) For each grant, the combined 
expectation determined in paragarph (a) 
of this section is adjusted in the 
following manner for the number of 
family members who will be attending, 
on at least a half-time basis, a program 
of postsecondary education during the 
award period for which Pell Grant 
assistance is requested: 
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Family members are those persons 
referenced in $ 690.44(a). 

(20 VS. C. 1009) 

8 690.47 Extraordinary circumstances 
affecting the expected famlty contribution 
determination. 

(a) A student may submit an 
application to the Secretary for 
determination of his or her expected 
family contribution using income data 
from 1984 (where 1983 income is usually 
requested) if— 

(1) The student was employed full¬ 
time in 1983 (at least 35 hours per week 
for a minimum of 30 weeks) in a Job that 
produced reportable income, and is no 
longer employed full-time. 

(2) A spouse whose 1983 income from 
work must be reported under 8 690.43 
has lost his or her job for at least ten 
weeks during 1984. However, the loss of 
a job, e.g„ a work study job. that did not 
produce reportable income, would not 
be included. 

(3) The student or spouse whose 1983 
income from work must be reported 
under 8 090.43 has been unable to 
pursue normal income-producing 
activities for at least ten weeks during 
1984 because of the occurrence—In 1983 
or 1984—of (i) a disability or (ii) a 
natural disaster. 

(4) The student or spouse whose 
income must be reported under 8 090.43 
received unemployment compensation 
or nontaxable income in 1983 (that 
would be used in the calculation of the 
student's expected family contribution) 
and had a complete loss for at least ten 
weeks in 1984 of one of those benefits. A 
nontaxable benefit, for purposes of this 
paragraph, must be paid by a public or 
private agency, a company, or a person 
because of a court order. Types of 
nontaxable benefits would include 
Social Security benefits, welfare and 
court ordered child support. 

(5) The student has become separated 
or divorced after he or she submitted an 
application for 1984-85. A student who 
divorces cannot apply under this 
condition if he or she already was 
separated at the time the original 
application was submitted. 


(6) A spouse whose 1983 income must 
be reported under 8 890.43 has died after 
he or she submitted an application for 
1984-85. or 

(7) The student's last surviving parent 
with whom the student has or will have 
a dependency relationship according to 
34 CFR 688.1a. has died. 

(b) For an application submitted under 
paragraph (a) of this section, the student 
shall include the income specified in 

8 690.43(b)(1) (i). (ii) and (iii) that has 
already been received for 1984 and an 
estimate of that income to be received 
for the remainder of the year. 

(c) A student may submit a revised 
application to reflect changes in asset 
amounts reported on the previously 
submitted application if the student or 
his or her spouse has suffered a loss of. 
or damage to. assets resulting from a 
natural disaster in an area that has been 
declared a national disaster area by the 
President of the United States. 

(20 U.S.C 1000) 

Note.—This appendix will not appear in 
the Code of Federal Regulations. 

Appendix 

Introduction 

The Secretary is proposing several 
legislative amendments to the Higher 
Education Act of 1965, including the creation 
of a new Self-help Grant Program. The 
proposed rules for the Self-help Grant 
Program are republished in this issue of the 
Federal Register for information purposes. 

Description of the New Self-help Grant 
Program 

The Secretary is proposing legislation for s 
new Self-help Grant Program for the 1984-85 
award year that will if enacted, encompass 
and extend the goals of the Pel! Grant 
Supplemental Educational Opportunity 
Grant, and State Student Incentive Grant 
Programs. 

The Self-help Grant Program is designed to 
provide grant aid as a supplement to the 
family's and student's self-help contributions 
toward educational costs at postsecondary 
institutions. The Administration's Fiscal Year 
1984 budget request provides for full funding 
of awards of up to $3,000 for qualified 
students. As the cost of education increases, 
students will qualify for larger Self-help 
Grant awards and will also be asked to make 
a larger self-help contribution. Therefore, 
while restoring some of the respon s ibility for 
educational costs to the student and family, 
substantial grant aid is provided to ensure 
not only access to but a wider choice of 
institutions, particularly for low-income 
students. 

There will be two elements for determining 
a student’s financial eligibility for the Self- 
help Grant Program. The first element will be 
the expected family contribution as 
determined by this proposed regulation. The 
second element will be a self-help 
contribution from the student which will be 
included in the award calculation. 


The expected family contribution will 
incorporate several legislative changes which 
will focus need analysis on the five most 
significant indicators of family income. The 
changes will therefore increase the accuracy 
of applicant reported data, and will allow for 
a more complete verification of such data. 

The calculation used in determining the 
student's award will, in general, provide for * 
minimum self-help expectation of $800 or 40 
percent of the cost of attendance. The 
expectation rises as the cost of attendance 
increases. 

The calculation used to determine s 
student's grant under this new program will 
be the lesser of the following: 

—Cost of attendance minus $800 minus 
expected family contribution: 

—Cost of attendance minus 40 percent of 
cost of attendance minus expected family 
contribution: 

—Maximum grant minus expected family 
contribution; 

—$1,200 plus 25 percent of cost of 
attendance minus expected family 
contribution. 

Cost of attendance not met by the family 
contribution or the grant represents the 
student's self-help contribution. The student's 
self-help contribution can be met either 
through work earnings, loans, or 
scholarships. 

The allowable coat of attendance for the 
new program will be direct educational costs 
(tuition and fees) plus an allowance for 
indirect costs ($3,000 for students not living at 
home and $1,500 for students living st home). 
Except for these numerical changes In the 
indirect cost allowances, the cost of 
attendance regulations for the Self-help Grant 
Program will be identical to the current Pell 
Grant cost of attendance regulations. The 
cost of attendance regulations for the Self- 
help Grant will be published later in the year. 

The Self-help Grant Program has a number 
of advantages over the existing Pell Grant 
Program. Under the new program all students 
will have a greater opportunity to attend the 
postsecondary institution of their choice 
because students will be able to qualify for 
larger awards st higher cost schools. Under 
current law, a low income student's Pell 
Grant would remain the same st sny 
institution with a cost of attendance above 
$3,600. as ill maximum award is $1,000. 
Under the new program, a student's Self-help 
Grant would continue tn increase up to s cost 
of attendance of $7,200. The maximum Self- 
help Grant will be $3,000 for the 1984-85 
award year. 

Although the Supplemental Educational 
Opportunity Grant is currently available to 
some students to meet expenses at higher 
cost institutions, many postsecondary 
institutions that participate in the Pell Grant 
Program do not participate in the 
Supplemental Educational Opportunity Grant 
(SEOG) Program. Thus many low income 
students are currently denied access to higher 
cost institutions that do not participate in the 
SEOG Program, even though these same 
students ore eligible to receive a Pell Grunt. 
This restriction would not exist under the 
Self-help Grant Program. A similar problem 
of restricted access to certain postsecomlary 
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institutions exists under the State Student 
Incentive Grant Program. 

Another advantage to the new grant 
rograra is that it more equitably distributes 
ederal financial assistance to students at a 
wider range of public and private institutions. 
Uodrr the current Pell Grant Program the 
pant sward for two students with the same 
expected family contribution is the same at 
tny institution with any cost of attendance 
•bove £ 1 . 600 . Under the new program these 
two students’ grant awards can vary with 
cost of attendance up to $7,200. In the new 
Self-help Grant Program, the student's 
contribution requirement also varies 
depending upon the cost of attendance. 

The Self-help Grant award calculations 
will reduce the grants of middle income 
itudems attending low cost schools as 
compared to other students at the same 
mititutions who have a higher financial need. 
Under the existing program, two students 
ittendmg the same low cost institution may 
receive the same award even though one 
student is from a low income family and 
mother student is from a middle Income 
family 

Proposed Statutory Changes to the Expected 
Family Contribution Schedule 

To strengthen the integrity of the new grant 
xognim. the Secretary is proposing several 
egialative changes to the schedule of 
expected family contributions to improve the 
delivery system for the new program. 

There is an urgent need to verify the 
Accuracy of applicant data. This need is 
based upon the findings of several studies 
conducted by both GAO and the Department 
of Education. Most recently a Department of 
Education study calculated the rate of error 
ffl Pell Grant awards during the 1980-81 
sward year. These findings (based on a 
wimple of 4.000 Pell Grant applications and 
award calculations by 305 financial aid 
officers] estimated that approximately $340 
million in overpayments and $51 million in 
underpayments were made to students due to 
inaccurate information supplied by 
Applicants. This error rate indicates an 
obvious need for radical changes in order to 
substantially reduce payment errors. 


Simpler and more verifiable applicant data 
can be expected to reduce these large 
payment errors and increase program equity. 
Therefore, the Secretary is proposing to 
reduce the number of data elements that 
would be used to determine a student's 
award from 22 to 5. This reduction would 
leave those elements that are the most 
significant indicators of income, easiest to 
verify, and least prone to applicant error. The 
remaining five data elements are: 

1. Adjusted Gross Income. 

2. Federal taxes paid. 

3. Household size (based on tax 
exemptions). 

4. Non-taxable income. 

5. Liquid assets. 

The data elements that the Secretary 
proposes to delete include: business assets, 
farm assets, home assets, unusual medical 
expenses, tuition for elementary and 
secondary education, the number of family 
members enrolled in postsecondary 
education, and income of the dependent 
student. 

The advantage of using the five retained 
data elements is that applicants are less 
likely to misreport data that require exact 
figures and that can be verified. It may be 
argued that the deleted elements in the 
existing formula are needed to develop an 
accurate picture of a student's true need. 
However, the accuracy of this information 
has been so unreliable that the use of this 
additional data has adversely affected the 
determination of need. For example, 
misreporting of home equity, household size 
and the number of family members enrolled 
in postsecondary education had an 
associated net dollar error of $85 million in 
the Department's study. The goal of attaining 
an accurate picture of a student’s need comes 
into question when the use of additional data 
elements yields such unreliable figures. 

Although the taxable income of the 
dependent student can be verified if the 
income that is included in the expected 
family contribution la from the base year, 
estimated income is often used instead 
because the income of a dependent student 
varies substantially from one year to the 


next. This problem has been resolved by 
eliminating dependent student income from 
the calculation of an expected family 
contribution. However, it should be noted 
that the income of the dependent's spouse 
will be included in the expected family 
contribution. 

Dependent student income is taken into 
account by the student's self-help 
contribution, which can range from $800 to 
$4,200. In 1981-82. only 17 percent of the 
single dependent students received incomes 
above their $2,850 income offset. Dependent 
student income that is not taken into account 
by the self-help contribution will, in many 
cases, be considered under the student asset 
(savings) component of the expected family 
contribution. 

The Department's study also indicates that 
those students who have been misreporting 
information overwhelmingly do so for their 
own benefit Restricting the data elements to 
those which can be easily verified should 
improve the accuracy of reported financial 
Information and result in a more equitable 
distribution of funds. 

In addition to being easier to verify and 
less prone to error than the other data 
elements, the five retained data elements are 
the major indicators of wealth for a family. 
Thus, the use of only those five data elements 
will not affect the goal of assisting students 
from low-income families. A formula that 
requires additional data elements may reduce 
the expected family contribution of middle 
income families, but those additional data 
elements have little effect on families with 
discretionary incomes that are already very 
low. There will be some students from middle 
income families with unusual financial 
circumstances that are not taken into account 
by this simpler formula. However, institutions 
may take these circumstances into account In 
determining awards from the College Work- 
Study Program and the need for a 
Guaranteed or National Direct Student Loan. 

[FR Doc. AO-IXIM *Wd S-12-83, S4AamJ 
fttlLIMG COOC 4000-0 1 -AA 
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DEPARTMENT OF EDUCATION 

34 CFR Part 691 

Expected Family Contribution 
Schedule for the Self-Help Grant 
Program 

agency: Department of Education. 
action: Republication of proposed rules. 

summary: The Secretary of Education is 
reprinting the proposed rules for the 
Self-Help Grant Ptogram published in 
the Federal Register on March 21.1963 
(46 FR 11913-11917). These regulations 
reflect proposed legislative changes to 
the schedule of expected family 
contribution for the Pell Grant Program. 
The proposed rules would improve the 
delivery system for the new program. 
The Secretary is also publishing final 
regulations for the Pell Grant Program in 
this issue of the Federal Register. 

FOR FURTHER INFORMATION CONTACT. 

Brian Kerrigan. Chief. Pell Grant Policy 
Section, or Deborah Cohen, Pell Grant 
Program Specialist, Office of Student 
Financial Assistance, U.S. Department 
of Education (Room 4318, ROB-3) 400 
Maryland Avenue, S.W.. Washington. 
DC. 20202. Telephone: (202) 472-4300. 

list of Subjects in 34 CFR Part 691 

Administrative practice and 
procedure. Education. Education of 
disadvantaged. Grant programs— 
education. Student aid. 

Dated: May 11.1983. 

Gary L Jones. 

Under Secretary' of Education. 

The Secretary has proposed to amend 
Title 34 of the Code of Federal 
Regulations by adding a new Part 091 to 
read as follows: 

PART 691—SELF-HELP GRANT 
PROGRAM 

Alternative A 

Subparts A-8—[Reserved] 

Subpart C—Expected Family Contribution 
for o Dependent Student 

Sec. 

691.31 indicators of financial strength. 

691.32 Special definitions. 

691.33 Effective family income. 

691.34 Computation of the expected family 
contribution from the effective family 
income. 

691.35 Computation of the expected 
contribution from parental liquid assets. 

691.36 Computation of the expected 
contribution from the liquid assets of the 
dependent student (and spouse). 

691.37 Computation of the total expected 
family contribution. 


Sec. 

691.38 Extraordinary circumstances 
affecting the expected family 
contribution determination. 

Subpart D—Expected Family Contribution 
for an Independent Student 

091.41 Indicators of financial strength. 

091.42 Special definitions. 

691.43 Effective family income. 

691.44 Computation of the expected family 
contribution from the effective family 
income. 

691.45 Computation of the expected 
contribution from the liquid assets of the 
independent student (and spouse). 

691.46 Computation of the total expected 
family contribution. 

691.47 Extraordinary circumstances 
affecting the expected family 
contribution determination. 

Subparts E-H (Reserved) 

Alternative A 

Subparts A and B [Reserved] 

$ 691.31 Indicators of financial strength. 

"Expected family contribution 4 ’ for a 
dependent student means the amount 
that the student and his or her family 
may reasonably be expected to 
contribute toward the cost of his or her 
education for an award period. Each of 
the following elements of financial 
strength will be considered in 
determining the expected family 
contribution for a dependent student: 

(a) The effective incomes of the 
student's parents and the student's 
spouse: 

(b) the number of family members in 
the household of the student's parents; 
and 

(c) The liquid assets of (1) the student 
and his or her spouse, and (2) the 
student's parents. 

(Pub. L 96-) 

{ 691.32 Special definitions. 

For purposes of this subpart: 
"Dependent of the student's parents" 
means the student, the student's spouse 
and other persons who have been 
claimed on a 1963 Federal income tax 
return as a dependent by the parents, 
the student and the student's spouse. If 
the parents have not filed a 1963 Federal 
income tax return at the time of 
application, "dependent of the student's 
parents" means the student, the 
student's spouse, and other persons who 
were eligible to be claimed in 1983 by 
the parents, the student, and student's 
spouse under the Internal Revenue Code 
of 1954. 

"Dependent student" means any 
student who does not qualify as an 
independent student as defined in 34 
CFR 668.1a. 

"Effective family income" is described 
in } 691.33. 


'"Family-size offset" means an 
allowance to meet the subsistence 
expenses of a family, including food, 
shelter, clothing, and other basic needs. 
This offset is derived from the 
"Weighted Average Thresholds at the 
Low Income Level," developed by the 
Social Security Administration. 

"Federal income tax" means (a) the 
lax on income paid to the U.S. 
Government under Subtitle A of the 
Internal Revenue Code, or (b) the tax on 
income paid to the Governments of 
Puerto Rico. Guam, American Samoa, 
the Virgin Islands, the Northern Mariana 
Islands, or the Trust Territory of the 
Pacific Islands under the laws 
applicable to those jurisdictions, or (c) 
the comparable taxes paid to the central 
government of a foreign country. 

"Legal guardian" means an individual 
who has been appointed by a court to be 
a legal guardian of a person and who is 
specifically required by the court to use 
his or her own financial resources to 
support that person. 

"Liquid assets" means cash on hand 
including amounts in checking and 
savings accounts, time deposits, money 
market funds, trusts, stocks, bonds, 
mutual funds and other securities. 

"Net assets" means the current 
market value at the time of application 
of the assets included in the definition of 
"liquid assets" minus the outstanding 
liabilities (indebtedness) against those 
assets. 

"Parent" means the student’s mother, 
father or legal guardian. An adoptive 
parent is considered to be the student’s 
mother or father. 

(Pub. L 98-) 

§ 691.33 Effective family Income. 

(a) Effective family income is the 
annual adjusted family income minus 
the Federal income taxes paid or 
payable on that adjusted family income. 

(b) "Annual adjusted family income" 
means, except as provided in 
paragraphs (c), (d). (e), (f). (g), and (h) of 
this section, and i 691.38. 

(1) The sum received in 1983 by the 
student's parents and the student's 
spouse, if any. from— 

(i) Adjusted gross income, as defined 
in section 62 of the internal Revenue 
Code: 

(ii) Investment income upon which no 
Federal income tax need be paid. An 
example of such income is the interest 
on municipal bonds; and 

(iii) Other income, such as child 
support payments and welfare benefits, 
upon which no Federal income tax is 
paid, except for 
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(A) Veterans benefits paid under 
chapters 34 and 35 of title 38 of the 
United States Code; 

(B) Social Security educational 
benefits received by or on account of the 
student; and 

(C) Social Security educational 
benefits paid to the student's parents for 
the student's siblings that would not be 
paid if those siblings were not students. 

(21 One-half of any veteran's benefits 
to be paid to the student for the 1984-45 
award year under chapters 34 and 35 of 
title 38 of the United States Code. 

(31 The Social Security educational 
benefits to be paid to the student, or to 
the student's parents for the student for 
the 1964-85 award year. 

(c) For a Native American student, the 
annual adjusted family income received 
by the student's parents under the 
Distribution of Judgment Funds Act (25 
U.S.C. 1401, et seq ), the Alaska Native 
Claims Settlement Act (43 U.S.C. 1601. et 
seq ), or the Maine Indians Claims 
Settlement Act (25 U.S.C. 1721, et seq.\ 

(d) For a student whose parents are 
divorced or separated the following 
procedures apply for reporting a 

parent s income to determine the annual 
adjusted family income— 

(1) Include only the income, as 
described in paragraph (b) of this 
section, of the parent with whom the 
student resided for the greater portion of 
the 12-month period preceding the date 
of the application. 

(2) If the preceding criterion does not 
apply, include only the income of the 
parent who provided the greater portion 
of the student's support for the 12-month 
period preceding the date of application. 

(3) If neither of the preceding criteria 
apply, include only the income of the 
parent who provided the greater support 
during the most recent calendar year for 
which parental support was provided. 

(e) If either of the parents have died, 
the student shall include only the 
income of the surviving parent. If both 
parents have died, the student shall not 
report any parental income. 

10 The following rule applies if either 
* parent whose income is taken into 
account under paragraph (d) of this 
section, or a parent who is a widow or 
widower and whose income is taken 
into account under paragraph (e) of this 
section, has remarried. The income of 
that parent's spouse shall be included in 
determining the student's annual 
•djusted family income if. in 1983. the 
student— 

(1) Has received financial assistance 
°f more than $1,000 from that spouse; or 

(2) Has lived for more than six weeks 
to the home of the parent and that 

spouse. 


(g) The annual adjusted family income 
does not include any student financial 
assistance except those veterans snd 
Social Security benefits cited in 
paragraphs (b) (2) and (3) of this section. 

(Pub. L 98 —) 

{691.34 Computation of the expected 
family contribution for a dependent student 
from the effective family Income. 

The expected family contribution for a 
dependent student from effective family 
income is calculated as follows: 

(a) Determine the family's 
discretionary income by deducting a 
family size offset from the effective 
family income. (The Secretary will 
determine the amount of the family size 
offsets in accordance with section 6(c) 
of the Student Financial Assistance 
Technical Amendments Act of 1982. The 
Secretary will publish a table in the 
Federal Register setting forth (he offsets 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September 1983.) 

(b) Determine the family size by 
applying the following rules— 

(1) If the parents are not divorced or 
separated, family members include the 
student s parents and the dependents of 
the student's parents. 

(2) If the parents are divorced or 
separated and not remarried, family 
members include the parent whose 
income is included in computing the 
effective family income and the 
dependents of that parent. However, if 
both parents claimed the same person 
on a joint tax return, that person is 
dependent on the parent who will 
provide the greater portion of his or her 
support between July 1.1984 and June 
30, 1985. 

(3) If the parents are divorced and the 
parent whose income is included in 
computing the effective family income 
has remarried, or if the parent was a 
widow or widower who has remarried, 
family members include, in addition to 
those people referenced in paragraph 
(b)(2) of this section, the new spouse 
and any dependents of the new spouse, 
if that spouse's income is included in 
determining the effective family income. 
Dependents of the new spouse are 
determined by the same criteria that 
apply to dependents of the student's 
parent in paragraph (b)(2) of this 
section. 

(c) If the discretionary income is a 
positive amount, determine the expected 
contribution from the effective family 
income according to the foliowring chart 
If the discretionary income is negative, 
there is no expected contribution from 
income. 


0»cTe<ityw> room 

oontrtJuOoo 

0 10 S5.000_ 
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91.900 « 25 p*t«nl o* amount ovar 
S10 000 


(Pub. L 90 —) 

§691.35 Computation of the expected 
contribution from parental liquid asset*. 

The expected contribution from 
parental liquid assets is determined in 
the following manner 

(a) Deduct $10,000 from the net value 
of the parental liquid assets. If this 
subtraction produces a negative number, 
it shall be changed to zero. 

(b) Multiply the result obtained in 
paragraph (a) of this section by ten 
percent. 

(c) If the calculation of discretionary 
income required by 5 891.34(a) produces 
a negative number, the expected 
contribution from parental assets, 
calculated under paragraph (b) of this 
section, shall be reduced by the amount 
of that negative discretionary income. If 
this substruction produces a negative 
number, the expected contribution shall 
be zero. 

(d) (1) if the student's parents are 
separated or divorced and not 
remarried, only the liquid assets of the 
parent whose income is included in 
computing annual adjusted family 
income shall be considered. 

(2) If that parent has remarried, or if 
the parent was a widow or widower 
who has remarried, and the parent's 
spouse's income is also included under 
{ 691.33. the liquid assets of that 
parent's spouse shall also be included. 

(Pub. L 98—) 

$ 691.36 Computation of the expected 
contribution from trie liquid assets of the 
dependent student (snd spouse). 

(a) The expected contribution from the 
net assets of a single dependent student 
or a married dependent student (and 
spouse) with no dependent children 
equals 33 percent of the amount of those 
net liquid assets. 

(b) The expected contribution from 
the net liquid assets of the dependent 
student (and spouse) with dependent 
children is determined in the following 
manner. 

(1) Deduct an asset reserve of $10,000 
from the net liquid assets. If the result is 
negative, the expected contribution shall 
be zero. 

(2) Multiply the remainder obtained in 
paragraph (b)(ll of this section by ten 
percent. 
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(c) If a married dependent student is 
separated, only his or her net liquid 
assets shall be considered. 

(Pub. L 96 —) 

$ 691.37 Computation of the total 
expected family contribution. 

For each grant, the total expected 
family contribution is the sum of— 

(a) The expected contribution from 
effective family income as determined 
under ( 691.34; 

(b) The expected contribution from 
parental assets as determined under 
S 691 35; and 

(c) The expected contribution from the 
student's (and spouse's) assets as 
determined under { 690.36. 

(Pub. L 96 —) 

$ 691.38 Extraordinary circumstances 
affecting the expected family contribution 
determination. 

(a) A student may submit an 
application to the Secretary for 
determination of his or her expected 
family contribution using income data 
from 1964 (where 1963 income is usually 
requested), if— 

(1) A parent or stepparent whose 1963 
income from work must be reported 
under ( 691.33 has lost his or her job for 
at least ten weeks during 1964. 

However, the loss of a job, e.g.. a work- 
study job. that did not produce 
reportable income, would not be 
included; 

(2) A parent or stepparent whose 1963 
income from work must be reported 
under $ 691.33 has been unable to 
pursue norma) income-producing 
activities for at least ten weeks during 
1984 because of the occurrence—in 1983 
or 1964—of (i) a disability, or (ii) a 
natural disaster, 

(3) A parent or stepparent whose 
income must be reported under § 691.33 
received unemployment compensation 
or nontaxable income in 1963 (that 
would be used in the calculation of the 
student's expected family contribution) 
and had a complete loss for at least ten 
weeks in 1964 of one of those benefits. A 
nontaxable benefit, for purposes of this 
paragraph, must be paid by a public or 
private agency, a company, or a person 
because of a court order. Types of 
nontaxable benefits would include 
Social Security benefits, welfare, and 
court ordered child support; 

(4) The perent(s) of the student have 
become separated or divorced after the 
student submitted an application for 
1964-85. The student may not use 1964 
information based on his or her parents* 
divorce if the parents were already 
separated at the time of original filing. If 
such a separation or divorce is between 
a parent and a stepparent, the 


stepparents' income must have been 
reportable on the previous application 
under section 691.33 for this condition to 
apply; or 

(5) A parent or stepparent whose 1963 
income must be reported under § 691.33 
has died after the student submitted an 
application for 1964-95. However, if the 
parent referred to in this paragraph is 
the last surviving parent with whom the 
student has or will have a dependency 
relationship according to 34 CFR 668.1a, 
the student must file an application 
under { 691.47(a)(7) if he or she wishes 
to use income data from 1964. 

(b) For an application submitted under 
paragraph (a) of this section, the 
student's parent and spouse shall 
Include the income specified in 

$ 691.33(b)(1) (i), (ii), and (iii) that has 
already been received for 1964 and an 
estimate of that income to be received 
for the remainder of the year. 

(Pub. L 98 —) 

Subpart 0—Expected Family 
Contribution for an Independent 
Student 

§ 691.41 Indicators of financial strength. 

"Expected family contribution" for an 
independent student means the amount 
that the student and his or her spouse 
may reasonably be expected to 
contribute toward the cost of his or her 
education for an award period. Each of 
the following elements of financial 
strength will be considered in 
determining the expected family 
contribution for an independent Btudent: 

(a) The effective family income of the 
independent student and spouso; 

(bj The number of family members in 
the household of the student and spouse; 
and 

(c) The liquid assets of the student 
and spouse. 

(Pub. L 98 —) 

§691.42 Special definition*. 

The definitions of "family size offset". 
"Federal income tax", "legal guardian", 
"liquid assets", "net assets", and 
"parent", are set forth in § 691.32. 

"Dependent of the student" means the 
student's spouse, and other persons who 
have been claimed on the 1983 Federal 
income tax return as a dependent by the 
student and student's spouse. If the 
student has not filed a 1963 Federal tax 
return at the time of application, 
"dependent of the student" means the 
student's spouse and other persons who 
were eligible to be claimed in 1963 by 
the student and student's spouse under 
the internal Revenue Code of 1954. 

"Effective family income" is described 
in i 691.43. 


"independent student" is a student 
who meets the definition set forth in 34 
CFR 668.1a. 

(Pub. L 98 —) 

§ 691.43 Effective family income. 

(a) Effective family Income is the 
annual adjusted family income minus 
the Federal income taxes paid or 
payable on that adjusted family income. 

(b) "Annual adjusted family income” 
means, except as provided in 
paragraphs (c), (d) and (e) of this section 
and § 691.47, 

(1) The sum received in 1983 by the 
student and spouse from— 

(1) Adjusted gross income, as defined 
in section 62 of the Internal Revenue 
Code; 

(ii) Investment income upon which no 
Federal income tax is paid. An example 
of such income is the interest on 
municipal bonds; and 

(iii) Other income, such as child 
support paymnents and welfare 
benefits, upon which no Federal income 
tax is paid, except for 

(A) Veterans benefits paid under 
chapters 34 and 35 of title 38 of the 
United States Code; and 

(D) Social Security educational 
benefits received by the student. 

(2) One-half of any veteran's benefits 
to be paid to the student for the 1964-85 
award year under Chapters 34 and 35 of 
title 38 of the United States Code; and 

(3) The Social Security educational 
benefits to be paid to the student for the 
1984-85 award year. 

(c) For a Native American student the 
annua) adjusted family income does not 
include the income received by the 
student or spouse under the Distribution 
of Judgment Funds Act (25 U.S.C. 1401, 
et seq.), the Alaska Native Claims 
Settlement Act (43 U.S.C. 1601. et seq ), 
or the Maine Indians Claims Settlement 
Act (25 U.S.C. 1721. et seq.) 

(d) In the case of a student who is 
divorced or separated, or whose spouse 
has died, the spouse's income shall not 
be considered in determining the annual 
adjusted family income. 

(e) The annual adjusted family income 
does not include any student financial 
assistance except those veteran's and 
social security benefits cited in 
paragraphs (b)(2) and (3) of this section. 

(Pub. L 98-) 

§ 691.44 Computation of the expected 
family contribution from the effective 
family Income. 

The expected family contribution for 
the independent student from effective 
family income is calculated as follows: 

(a) Determine discretionary income by 
deducting a family-size offset from the 
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effective family income. (The Secretary 
will determine the amount of the family 
size offsets in accordance with section 
6(c) of the Student Financial Assistance 
Technical Amendments Act of 1982. The 
Secretary will publish a table in the 
federal Register setting forth the offsets 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September 1963.) 

(b) Determine the family-size by 
applying the following rules— 

(1) Family members include the 
itudent, spouse and other persons who 
have been claimed or could have been 
claimed in 1963 as a dependent for 
Federal income tax purposes by the 
itudent and spouse. 

(2) If the student is divorced or 
separated, (i) the spouse (ex-spouse) 
and hia or her dependents are not 
counted in the family size, and 

(ii) If both the student and spouse 
claimed the same person on a joint tax 
return, that person is dependent on the 
itudent rather than the spouse if the 
student will provide the greater portion 
of his or her support between July 1, 
and June 30,1985. 

(c) If the discretionary income is a 
positive amount determine the expected 
contribution from the effective family 
income according to the following 
charts If the discretionary income is 
negative, there is no expected 
contribution from income. 

(1) For a single independent student 
with no dependent children— 


Cterttcnory income 

Expected oontrtxMn 

amount 

75 percent of net amount 


(2) For a married independent student 
with nn dependent childlren— 


fteaattonary income 

**-- * - ■uij.iiii |ti in 

LipacwQ cxx»irix/iion 

Poatte amoung - 

50 percent of that amount 

(3) For an independent student with 
dependent children— 

^•o*»onef> ncome 

Expected ewartwton 

5 »0 11,000_ 

tMO* *01104100™ 

•10001 and above_ 

11 percent of (Jecredonary ncome 
1000 ♦ 20 percent of amount over 
15.000 

fi 900 > 25 percent of amount 
over 110.000 


(Pub. L 96 — ) 


5 691.45 Computation of the expected 
contribution from the liquid assets of the 
independent student (end spouse). 

(a) (1) The expected contribution from 
the net assets of an independent student 
with no dependent children equals 33 
percent of the amount of those net liquid 
assets. 

(2) If the calculation of discretionary 
income required by $ 091.44(a) produces 
a negative number, the expected 
contribution from the student's net 
liquid assets calculated under paragraph 
(a)(1) of this section shall be reduced by 
the amount of that negative 
discretionary income. If this subtraction 
produces a negative number, the 
expected contribution shali be zero. 

(b) For an independent student with 
dependent children, the expected 
contribution from the net liquid assets of 
the student (and spouse) is determined 
in the following manner 

(1) Deduct $10,000 from the net value 
of liequid assets. If this subtraction 
produces a negative discretionary 
income. If this subtraction produces a 
negative number, the expected 
contribution shall be zero. 

(2) Multiply the results obtained in 
paragraphs (b)(1) of this section by ten 
percent. 

(3) If the calculation of discretionary 
income required by { 691.44(a) produces 
a negative number, the expected 
contribution from the student's (and 
spouse's) assets calculated under 
paragraph (b)(2) of this section shall be 
reduced by the amount of that negative 
number, the expected contribution shall 
be zero. 

(c) If a married independent student 
with dependents is separated, only his 
or her liquid assets shall be considered. 

(Pub. L 96-) 

$ 691.46 Computation of the total 
expected family contribution. 

For each grant, the total expected 
family contribution is the sum of— 

(a) The expected contribution from 
effective family income as determined 
under $ 691.44 and 

(b) The expected contribution from 
liquid assets as determined under 

$ 691.45. 

(Pub. L 96-) 

§ 691.47 Extraordinary circumstances 
affecting the expected family contribution 
determination. 

(a) An independent student may 
submit an application to the Secretary 
for determination of his or expected 


family contribution using income data 
from 1984 (where 1983 income is usually 
requested) if—- 

(1) The student was employed full¬ 
time in 1963 (at least 35 hours per week 
for a minimum of 30 weeks during 1963) 
in a job that produced reportable income 
and is no longer employed full-time; 

(2) A spouse whose 1983 income from 
work must be reported under § 691.43 
has lost his or her job for at least ten 
weeks during 1964. However, the loss of 
a job, e.g.. a work-study job, that did not 
produce reportable income, would not 
be included; 

(3) The student or spouse whose 1983 
income from work must be reported 
under S 691.43 has been unable to 
pursue normal income-producing 
activities for at least ten weeks during 
1984 because of the occurrence—in 1963 
or 1984—of (i) a disability or (ii) a 
natural disaster 

(4) The student or spouse whose 
income must be reported under S 691.43 
received unemployment compensation 
or nontaxable income in 1983 (that 
would be used in the calculation of the 
student's expected family contribution) 
and had a complete loss for at least ten 
weeks in 1984 of one of those benefits. 

A nontaxable benefit, for purposes of 
this paragraph, must be paid by a public 
or private agency, a company, or a 
person because of a court order. Types 
of nontaxable benefits would include 
Social Security benefits, welfare, and 
court ordered child support; 

(5) The student has become separated 
or divorced after he or she submitted an 
application for 1964-65. A student who 
divorces cannot apply under this section 
if he or she was already separated at the 
time of original filing; 

(6) A spouse whose 1963 income must 
be reported under $ 691.43 has died after 
he or she submitted an application for 
1984-85; or 

(7) The student's last surviving parent 
with whom the student has or will have 
a dependency relationship according to 
( 691.42 has died. 

(b) For an application submitted under 
paragraph (a) of this section, the student 
shall include the income specified in 
S 691.43(b)(l)(l), (ii). and (iii) that has 
already been received for 1984 and an 
estimate of that income to be received 
for the remainder of the year. 

(Pub. L 98-) 

Subparts E-H (Reserved 1 

(FK Doc. 0-13066 FU#d 5-12-0 Ni on) 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Cumulative Report on Rescissions and 
Deferrals 

May 1.1983. 

This report is submitted in fulfillment 
of the requirements of Section 1014(e) of 
the Impoundment Control Act of 1974 
(Pub. L 93-344). Section 1014(e) provides 
for a monthly report listing all budget 
authority for this fiscal year with respect 
to which, as of the first day of the 
month, a special message has been 
transmitted to the Congress. 

This report gives the status as of May 
1,1983 of 20 rescission proposals and 74 
deferrals contained in the First seven 
special messages of FY 1983. These 
messages were transmitted to the 
Congress on October 1. and December 7. 
and 16.1982, and January 5, February 1, 
March 9. and April 21.1983. 

Rescissions (Table A and Attachment A) 

Twenty rescission proposals totaling 
$1,554 million are currently pending 
before the Congress. Table A 
summarizes the status of rescissions 
proposed by the President as of May 1, 


1983. while Attachment A shows the 
history and status of each rescission 
proposed during FY 1983. 

Deferrals (Table B and Attachment B) 

As of May 1.1983. $3,663.4 million in 
1983 budget authority was being 
deferred from obligation and another 
$9.6 million in 1983 obligations was 
being deferred from expenditure. 
Attachment B shows the history and 
status of each deferral reported during 
FY 1983. 

Information From Special Messages 

The special messages containing 
information on the rescissions and the 
deferrals covered by the cumulative 
report are printed in the Federal 
Registers listed below: 

Vol. 47, FR p. 44524. Thursday. October 

7.1982 

Vol. 47, FR p. 55602, Friday. December 

10.1982 

Vol. 47. FR p. 57230. Wednesday. 
December 22,1982 

Vol. 48, FR p. 1266, Tuesday. January 11. 
1983 

Vol. 4a FR p. 5474. Friday. February 4. 
1983 


Vol. 4a FR p. 11244. Wednesday. March 
ia 1983 

Vol. 48. FR p. 18978. Tuesday. April 26. 
1983 

David A Stockman. 

Director 


Table A—Status of 1983 Rescissions 



Amount 
mrtfcrv* of 

do!**} 

naecnnori propoeed by tie Pnedetl . 
Accepted by the Congreee . 

*1.3*4 0 
0 
• 

Revectod by the Congreee 

FBWiq D6’OF| trlv wyw 

• 1,554 0 


* These reecaaon propoaa* are iat conaKtved to t* 
pondmg before tf* Congnee*. even though the 45-dey dock 

nee vipnd 


Table B.—Status of 1983 Defchrals 



Amount t* 
weAum of 
dc 

p^OpOifO Dy tni TiwOOni ■ ,wa«—»■ 

Rouen# Ejcecutve nriMM ( *6.393 5 
neaon) rd Kfcietmenu ($579.6 rndkon) 

$13,454 2 

through M«y 1. 1963.. 

53137 

Overturned by the Congreee - 

-3J967* 

Current^ before the Congraae.. 

1 3J$7J9 


*1 Tha afTKxm* tnoudee $9 6 mrfton e» Oi/iey* tor • 
Department of the Treeeury deferral (063-168) 


Attachmenta. 
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8 CFR 

100 

20684 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK "_ 

Ttw'loHo'mg agencies nave agreed lo pubSah an Tte • a voluntary program (Sm OFR NOTICE on a day that w« be a Federal holiday w* bo 

documenw on two assigned day* ol the week «t FR 32914. August 6. 1979) P*4**hed the next wort day following me 

(Monday/Thursday or Tuasday/Fnday) documents normally Scheduled lor publication holiday 



Tu#»d*y 

WtdftMdty 

Thundn 

Friday 


DOT/SECRETARY 

USOA/ASCS 


DOT/SECRETARY 

USOA/ASCS 


DOT/COAST GUARD 

USDA/FNS 


DOT/COAST GUARD 

USDA/FNS 


DOT/FAA 

USOA/REA 


DOT/FAA 

USOA/REA 


DOT/FHWA 

USDA/SCS 


DOT/FHWA 

USOA/SCS 


DOT/FRA 

MSPB/OPM 


DOT/FRA 

MSPB/OPM 


DOT/MA 

LABOR 


DOT/MA 

LABOR 


DOT/NKTSA 

HHS/FDA 


DOT/NHTSA 

HHS/FDA 


DOT/RSPA 



DOT/RSPA 



DOT/SLSOC 



DOT/SLSOC 



DOT/UMTA 



DOT/UMTA 




Note: The Office of the Federal Register proposes to terminate the 
formal program of agency publication on assigned days of the 
week. See 48 FR 19283. April 28. 1983. 

Listing of Public Laws 

Last Listing May 8.1983 

This Is a continuing list of public bills from the current session of 
Congress which have become Federal laws. The text of laws is not 
published in the Federal Register but may be ordered in individual 
pamphlet form (referred lo at "slip laws") from the Superintendent 
of Documents. U.S. Government Printing Office. Washington. D.C. 
20402 (phone 202-275-3030). 

M.R. 2600 / Pub. L 98-28 To dedicate trio Golden Gate National 
Recreation Area lo Congressman Phrfltp Burton. (May 10. 
1983. 97 Slat 188) Price: $1 75. 






































































































Slip Laws 


Subscriptions Now Being Accepted 


98th Congress, 1st Session, 1983 


Separate prints of Public Laws, published immediately after 
enactment, with marginal annotations, legislative history 
references, and future Statutes volume page numbers. 

Subscription Price: $150.00 per session 

(Individual laws also may be purchased from the Superintendent of 
Documents. Government Printing Office. Washington. D C. 20402. 
Prices vary. See Reminder Section of the Federal Register 
for announcements of newly enacted laws and prices). 


SUBSCRIPTION ORDER FORM 

ENTER MY SUBSCRIPTION TO: PUBLIC LAWS |P90O1-File Code 1LJ 
□ $150.00 Domestic. D $107.50 Foreign. 


MAIL ORDER FORM TO: 
Superintendent ol Documents 
Government Pnntmg Office 
Washington. D C 20402 


COMPANY on PERSONAL NAME 




Q AfcMTTTAMCX ENCLOSED (UAAl 
CHECKS PAYABLE TOSUPER#* 
TENOEKT OE DOCUMENTS I 

0 CHANGE TO ®Y DEPOSIT ACCOUNT 

■oQJ-LLl IJ □ 


MasterCard and 
VISA accepted. 
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